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ARGUED ax DETERMINED 5 1798. 
Court of KING's BENCH, 


Michaelmas Term, 
In the Thirty-ninth Year of the Reign of Gon III. 


n 1 OY 


Dor on the Demiſe of WiLLty and Another again/# 2 
CVs goth. 
HoLMEs. | 


N the trial of this ejeAment for a houſe and lands in the 8 _ 
city of Durham before by Mr. J. Lawrence, the queſtion bee wy | 


aroſe on the conſtruction of the will of T. Randall, who, after bouſe and 
furniture to 


giving ſome pecuniary legacies, deviſed thus; © I give and be- A. whom [ 
queath my freehold houſe with the appurtenances, &. (the — . 
premiſes in queſtion) and all the furniture thereto belonging to paying att ”y 
Elizabeth Gibſon, whom I make executrix of this my laſt will, N 4 
ſhe paying all my juſt debts and funeral expences and the legacies be- ER 2 
fore mentioned twelve months after my death; I likewiſe leave all the reſt of 
to the ſaid E. Gibſon all the reſt and reſidue of my perſonal eſtate, 7? 22 
&c. If the deviſee, E. Gilſon, took only an eſtate for life under takes 2 fee 
the above deviſe, the plaintiff, who claimed under the heir at lg, i 
law of the deviſor, was entitled to recover; if the took an eſtate 

in fee, then the plaintiff's claim failed. The learned Judge, 

before whom the cauſe was tried, being of opinion that the de- 

viſee took a fee by reaſon of the latter words in the deviſe © the 

paying all my debts, &c.“ nonſuited the plaintiff, 


Vol. VIII. ” B —_— 


2 CASES N MICHAELMAS TERM 


1798. Mond now moved to ſet aſide that nonſuit, contending that the 


deviſee E. Gibſon only took an eſtate for life, no words of inheri- 


Dor dem. tance being annexed to the deviſe to her; and though a charge is 
Wilk r © 


againſt impoſed on her, it is not in reſpect of the lands particularly, but 
e charge on her is general, which muſt be taken to be in reſpect 
of the perſonalty, ſhe being appointed executrix. But 
Per Lord Kuxyon, Ch. J. I am clearly of opinion that the 
qirection given at the trial was perfectly right. In caſes of this 
kind, the queſtion has always been whether the charge is to be 
Paid only out of the rents and profits of the eſtate, or whether it 
is to be paid by the deviſee at all events; in the former caſe the 
deviſee only takes an eſtate for life, but in the latter he takes a 
fee, otherwiſe he might be a Joſer by the deviſe. Here the de- 
viſee is bound to pay the debts and legacies at all events, and the 
charge is thrown on her in reſpeCt of the real eſtate. The per- 
fonalty is given to her by the next clauſe in the will. 
Per Curiam, ; Rule refuſed. 


— — . ——— 


re Dor on the Demiſe of Da Cos rA againſt WHARTON 
„0. | , 
4 and DixoN. 


Incjetment FN ejectment for lands in the townſhip and pariſh of Eanchefler 


* in the county of Durham tlie plaintiff claimed under an elegit 

2 = againſt Wharton. An objection was taken at the trial by the de- 
Wo 

And there- fendants that Dixon the tenant in poſſeſſion enjoyed under a leaſe 


a 3 granted to him by J/harton prior to the date of the plaintiff's 


claims 2 judgment, and therefore that the plaintiff could not ſucceed in 
| s 
8 this ejectment. To this it was anſwered, on the part of the 


a 85 1 leſſor of the plaintiff, that he had given the tenant notice that he 
0 e tenal 


in poſſeſſion, did not mean to diſturb the tenant's poſſeſſion (a), his object being 
cannot ee only to get into the receipt of the rents and profits of the eſtate 
ver in eject- | ; $4 
ment, tho and that the defendants ought not to be permitted to ſet up this 


n 
beste objection. But Mr. J. Lawrence, before whom the caufe was 


- tenant notice 


thac he does tried, was of opinion that the party who had the legal (5) eſtate 


t men! on © . R 
2 his muſt prevail in an ejectment; and that as the tenant's title ac- 


nn crued prior to that of the leſſor of the plaintiff, the latter could 
to get into not ſucceed in this ejectment. Accordingly the plaintiff was 


the receipt : 
UF che rears nonſuited. 


- e (a) Vid Maite d Whatley v. Hawkins, N. 14 Gro. 3. Pull. N. P 96. Doug. 23. 
or tus eat. „gavo edit. note to Kearch v. Hall ; ; and Dee d. Briſtoto v. Page, ante, 1 vol. 760 8. 
(5) Vid, Oe d. Hedjden v. Staple, ante, 2 vol. C8. 


- Chambre 
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Chambre now, on a motion to ſet aſide that nonſuit, again relied 1798. 


on the practice which (he ſaid). had ond in oppolition to 


this objection ; but 


The Court were clearly of opinion that the objection taken muſt 


prevail; and therefore they 


CLAYTON again/? BLAKEY. 


T= was an action againſt a tenant for double rent for hold- 

ing over after the expiration of his term and a regular no- 
tice to quit. The firſt count of the declaration ſtated a holding 
under a certain term determinable on the 12th of May then paſt; 


and other counts ſtated a holding from year to year, determinable . 


at the ſame period. It appeared in evidence that the defendant 
had held the premiſes for two or three years under a parol de- 
miſe for twenty-one years from the day mentioned, to which 
the notice to quit referred; and the ſtatute of Frauds directing 
that any leaſe for more than three years not reduced into writing 
ſhall operate only as a tenancy at will, it was contended at the 
trial at the laſt aſſizes for Northumberland that the holding ſhould 
have been ſtated according to the legal operation of it, as a te- 
nancy at will; and as there was no count adapted to that ſtate- 
ment that the plaintiff ought to be nonſuited. Rooke J. however, 
conſidering that it amounted to a tenancy from year to year, 
over-ruled the objection, and the plaintiff obtained a verdict. 
Mood now moved to ſet aſide the verdict, on the ground of a 
miſdireCtion, relying upon the poſitive words of the ſtatute. 
Lord Kenyon, Ch. J. The direction was right; for ſuch a 


| holding now operates as a tenancy from year to year. The 


meaning of the ſtatute was that ſuch an agreement ſhould not 
operate as a term: but what was then conſidered as a tenancy at 
will has ſince been properly conſtrued to enure as a tenancy from 
year to year. 

Per Curiam, 


Rule refuſed, 


Refuſed the rule. 


— 
Dox dem. 
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2. DEN againſt WESTON. 
If the fourth 44 ARRYAT moved to ſtay proceedings on 1 the bail-bond for | 
—— = irregularity, the plaintiff having taken the aſſignment too 
be the laſt ſoon; the exception to the bail being on the 23d June, and the 
2 2 aſſignment on the 27th, which was not allowing four entire days 
be not per» to perfect the bail. 

the riſing of The writ was returnable Friday after eight. days of Trinity, 
— ny and bail put in on the 20th of June. Exception was taken on 
affignment the 23d, and notice of juſtification given for the 25th, when only 
— — one of the bail juſtified, and no other notice was given. On the 
plaintiFin. 27th (being the laſt day of term) the plaintiff took an aſſignment 

evening 

of that day of the bail-bond after the riſing of the Court, and brought his 
'sregular” action thereon, 

Confte oppoſed this motion in the firſt inſtance; relying on the 
circumſtance of the aſſignment having been Ai on the laſt day 
of the term after the riſing of the Court, which (he contended) 
diſtinguiſhed this from the common caſe. 

Per Curiam. As the fourth day expired on the laſt day of the 
term, it was competent to the plaintiff to take an aſſignment of 

| the bail-bond on that day after the riſing of the Court; in which 
reſpet this caſe is diſtinguiſhable from the general caſe where 
the plaintiff cannot take ſuch aſſignment before the expiration of 
the fourth day. The Maſter has referred us to a cafe of Wilſon 
v. Leece, Micb. Term 17 Geo. 3. B. R. as in point. That was a 
« Rule to ſet aſide the proceedings on a bail- bond with coſts for 
irregularity. On cauſe ſhewn, it appeared that bail had been 
duly put in and an exception entered on the 16th, the bail ought 
to have juſtified on the 2oth, the laſt day of term, which they 
did not; on which the plaintiff took an aſſignment 'of the bail- 
bond on that day after the riſing of the Court, which was holden 
regular, and the rule was diſmiſſed.” 
Accordingly on the authority of that caſe they 


Refuſed the rule. 
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Do on the Demiſe of Bzan again/# HALL xv. 


ON the trial of this ejectment, which was brought to recover 
lands at Monkbill and Pontefrac in V Nat, a N. verdict 

was found, in ſubſtance as follows. | 
S. Fielding, being ſeiſed in fee of the vrendiſees in e by 
will dated the 27th of February 1784 deviſed them to his “ ne- 
phew Michael Halley and his aſſigns for and during the term of 
his natural life without impeachment of waſte, and from and after 
his deceaſe to the eldeſt ſon of his ſaid nephew M. Halley law- 
fully to be begotten and to the heirs of ſuch eldeſt ſon, upon con- 
dition that ſuch eldeſt ſon be chriſtened and called by the name of 
Fielding, and in default of iſſue male of his ſaid nephew unto his 
nephew S. Bean and his aſſigns for his life without impeachment 
of waſte, and from and after his deceaſe to his eldeſt ſon lawfully 
begotten or to be begotten and his heirs, provided ſuch eldeſt ſon 
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be chriſtened and called by the name of Fielding, and for want of tail. 


ſuch iſſue to his (the deviſor's) own right heirs.” S. Fielding by 
his will gaye ſeveral pecuniary legacies, and among the reſt the 


| ſum of 4000 J. to his nephew S. Bean. On the death of the de- 
viſor i in March 1784 M. Halley entered, and on the 16th and 


17th « of January 1787 by leaſe and releaſe he conveyed the pre- 
miſes in queſtion to J. Lockall, to make him tenant of the free- 
hold, in order that a recovery might be ſuffered to the uſe of 
M. Halley i in fee ; ; and afterwards a recovery was ſuffered, in 
which M. Halley was youchee. In January 1797 M. Halley died, 
never having had any iſſue male, leaving the defendant his heir 
at law. S. Bean the leſſor of the plaintiff is the heir at hw of 
the deviſor, and i is the deviſee named in his will. 

This caſe was firſt argued in Zafter term laſt by Wood for the 
plaing# and Chambre for the defendant ; afterwards in Trinity 
term laſt by Za for the former, and now on this —_ by Cockel} 


King's Serjeant, for the latter. 


Arguments on behalf of the plaintiff. The firſt deviſee in this 
will, M. Halley, took only an eſtate for life, with a contingent 
remainder in fee to his eldeſt ſon; the recovery which he ſuffered 
worked a forfeiture of his own eſtate for life and deſlroyed the 


contingent remainders over, and conſequently the heir at law of 
That the deviſor intended 


the deviſor is now entitled to recover. 
B 3 | to 
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to give only an eſtate for life to M. Halley is evident not only 


—— from his having limited the duration of that eſtate in expreſs 


terms „ for and during the natural life of M. Halley,” but alfo 
from the words immediately ſubjoined, * without impeachment 
of waſte,” which words would have been unneceſſary if the de- 
viſor had intended to give him an eſtate-tail. The ſame conſtruc- 
tion muſt alſo be put on this will, if the general intent of the de- 
viſor be conſidered. There is no deviſe in favor of the iſſue of 
M. Halley generally; the eſtate is deviſed aſter his death to his 
eldeſt ſon and the heirs of ſuch eldeſt ſon on condition that ſuch 
eldeſt ſon ſhould take the name of Fielding; and by this deviſe 
the eldeſt ſon would have taken as a purchaſer and not by deſcent, 
Archer's caſe, 1 Rep. 66.; Clerke v. Day, Moor, 593., and Cro. 
Elia. 313.; King v. Melling, 1 Ventr. 235, and 2 Lev. 59.; and 
Backhouſe v. Wells, 1 Eq. Caf. Abr. 184. pl. 27. If it ſhould be 
contended on the part of the defendant that M. Halley took an 
eſtate-tail by reaſon of the ſubſequent words * in default of iſſue 
male, &c.,” the anſwer is that thoſe words only create an eſtate- 
tail in favor of the iſſue (as was ſaid in Forth v. Chapman, 1 P. 
 Wins.667.) and where the meaning of the deviſoris that all the iſſue 
ſhould take. But that reaſon 1s not applicable to the preſent caſe, 
where none of the iſſue of M. Halley (except his eldeſt ſon) could 
take; for on the birth of ſuch ſon the fee would have veſted in 
him. The deviſe is to him and his heirs in terms; and it is clear 
that the deviſor did not mean that any other ſon ſhould take, ſince 
the eſtate is given firit to the eldeſt ſon of M. Halley and his heirs 
and afterwards to the eldeſt ſon of S. Bean and his heirs on con- 
dition that ſuch eldeſt ſons ſhould take the name of Fielding 
when they ſhould reſpectively come into poſſeſſion, but no ſuch 
condition is impoſed on any other ſon. The words © in default 
of iſſue male” were here uſed only as meaning “ in default of his 
having a ſon ;” for after the ſubſequent deviſe to S. Bean for life 
and the ſame contingent limitation to his eldeſt ſon, the deviſor 
added “ and for want of ſuch iſſue,“ which explains and reſtrains 
the generality of the former words; it appearing to have been the 
deviſor's intention to give the ſame eſtate to the eldeſt ſons of his 
two nephews. Beſides it is a general rule that where an expreſs 
eltate is given it mall not be defeated by ſubſequent words from 
which a different eſtate is only to be implied. Spalding v. Spald- 
ing, Cre. Car. 189.; and Bamſield v. Popham, 1 P. Wms. 85:3 in 
| which caſe Lord Ch. J. Z. evor ſaid * To raiſe an eſtate by impli- 
cation 
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cation contrary to what is before expreſſed is to ſay a man thinks 


differently from what he ſpeaks, which is unfatural and unrea- 
ſonable.” If then M. Halley took an eſtate for life with a con- 
tingent limitation to his eldeſt ſon in fee if he had one, or if he 
had no ſon with a contingent eſtate for life to $. Bean, &c, the 
recovery ſuffered by the former deſtroyed the particular eſtate and 
the contingent limitations depending upon it. Doe d. Brown v. 


 Longmire, 3 Will. 237, 241, and 2 . Rep. 777; and Ledding- 


ton v. Kime, 1. Ld. Raym. 203, and Salt. 224; which laſt caſe 


_ applicable to every part of the preſent. 


Arguments for the defendant. — Whether this caſe be conſidered 
on reaſon. or on the authority of decided caſes, it muſt be deter- 
mined that MH. Halley took an eſtate- tail in order to effectuate 
the general intention of the deviſor. 'That general intent was 


1 
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that neither S. Bean or any of his children ſhould take any part 


of the real eſtate (a legacy of 4000/7. having been given to him as 
a kind of equivalent) until all the male iſſue of M. Halley ſhould 
be extinct; and to give effect to that intent, M. Halley may take 
an eſtate-tail by implication under the words “ in default of 
iſſue male.” The eſtate is given over to S. Bean and his eldeſt 
ſon, &c. only in default of iſſue male of his nephew M. Halley ; 
and the rule of law, eſtabliſhed in Shelley s caſe (a), and recog- 
niſed in a variety of ſubſequent caſes, is tha: where the anceſtor 
takes an eſtate of freehold and in the ſame gift or conveyance an 
eſtate is limited either mediately or immediately to his heirs 
either in fee or in tail, the word © heirs” is a word of limitation 
of the eſtate and not a word of purchaſe. In order to effectuate 
the general intent of the deyiſor the Courts have frequently de- 
cided that the firſt taker ſhould haye-an eſtare-tail, though by ſo 
doing they have defeated a particular intent of the deviſor. The 
Attorney General v. Sutton, 1 P. Wrms. 754 ; Langley v. Baldwin, 
1 Eg. Caſ. Abr. 185. pl. 29; Robinſon v. Robinſon, 1 Burr. 38; 
Bamfield v. Popham, 1 P. Wms. 54. (b); Roe d. Dodſon v. Grew, 
2 Wilſ. 323; and Doe d. Blandford v. Applin (c), ante, 4 vol. 

82 (d). The obſervation that the deviſor intended to give the 
ene only to the eldeſt ſons of his nephews, becauſe he directed 


(a) 1 Co. 104 a. 

(5) Which Lord Kenyon ſaid was — reported in 1 Salk. 236. 

(e) When this was cited Lord Kenyon noticed an intimation of a doubt of the pro- 
priety of its decifion by the preſent Lord Chief Juſtice of the Common Pleas in Burnſall 
v. Davy, Boſ. & Pull. 221, ; and his Lordſhip added, But I in till moſt clearly of 
the ſame opinion that I was when that caſe was determined.“ 

(d) See alſo Doe d. Candler v. — ante, 7 vol. 531. 
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thoſe only. to take the name of Fielding, is ill- founded; for it is 
to be taken not as a ſurname but a chriſtian Names. N may 
be taken by all the ſons of the nephews. Hehe 
| Obſervations in rebly.—The defendant's argument 46 founded | 
on a ſuppoſition that the deviſor intended to favor the iſſue male 
of M. Halley, and that that intention will be defeated unleſs 
M. Haliey tobk an eſtate- tail: but that very conſtruction will de- 
feat the deviſor a intention expreſſed in politive words, dy which 
an eſtate in fee is given to the eldeſt ſon of M. Halley; for 
WM. Halley by taking an eſtace-rail himſelf may deſtroy the ſubſe. 
quent remainder to his ſon. This caſe is diſtinguiſhable from 
that of Robinſon v. Robinſon ; for there the limitation was not to 
one ſon, (as here, the eldeſt fon who was to take che name,) but 
the devifor intended that the ſons ſhould all take in ſucceſſion. 
With regard to the caſe of Langley v. Baldwin, the intention of 
the deviſor, which clearly was that all the ſons of the grandſon 
ſhould take in ſucceſſion, would have been defeated unleſs the 
grandſon had taken an eſtate-tail by implication ;- becauſe there 
was only an expreſs limitation to the fix eldeſt ſons, and conſe- 
quently a ſeventh could not have taken unleſs the father had ta- 


ken an eſtate- tail. On the ſame principle the caſe of the Artorney- 


General v. Sutton was decided, where an expreſs eſtate-tail was 
only limited to the two eldeſt nephews : beſides which, it appears 
from other parts of the will referred to by Mr. Cox in his notes 
(a) on that caſe that an eſtate tail was given in expreſs terms to 
the nephew, T. Sutton. But in Banfield v. Popham, where an 
expreſs eſtate-tail was limited to each of the ſons of the firſt 
taker in ſucceſſion, it was holden that the ſubſequent words “ for 
want of iſſue male” of the firſt taker would not raiſe an eſtate- 
tail in him by implication, becauſe that would dere the ex- 


preſs eſtates before limited. 


Lord Kexrox Ch. J. (after ſtating the 85 * 1 of ie 
ſpecial verdict). On the firſt reading of this will I formed a 
ſtrong opinion, which has been confirmed on further conſidera- 
tion, that taking the whole will together it was evidently the de- 
viſor's' intention that all the ſons of M. Halley ſhould: take before 
S. Bean and his iſſue, and that neither S. Bean or any of his chil- 


dren ſhould take until all the male iſſue of M. Halley were ex- 
tinct. I am glad that this caſe comes before us in the ſhape of 


= ſpecial wal. becauſe any error of ours may be een by a 


(a) 1 F. Nint. 786. 


ſuperior 
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ſuperior- tribunal. The caſe that has · preſſed moſt upon me is 1 798. 
that of - Liddirigton v. Kime - but in deciding! this'caſe I deſire to 
be underſtood as not breaking in upon the authority of that cafe” 4 oa | 
„at all. Though there was ſome difference of opinion in that caſe | | 
between two great Judges, Lord Ch. J. Treby and Mr. J. Poet 
the principal point there decided was this, that where there i is a 
contingent remainder with a double aſpect, the deſtruction of the 
particular eſtate deſtroys ſuch remainder. The ſame point was 
alſo determined in Doe v. Longmire, with the propriety. of which 
decifion I alſo agree. But the preſent caſe 1s cilfevertt fron! med 
of thoſe. 
I will not go through all the caſes on this head, besos thay | 
were all examined molt minutely. in that of Robinſon v. Robinſon, 
which was fifted and conſidered more than any preceding caſe. 
That caſe was agitated for nearly half a century. It firſt came 
on in Sir J. Jelyll's time, and was not decided until after Lord 
Hargwicke had left the profeſſion; and though: the latter enter- 
tained ſome doubts during its diſcuſſion in the Houſe of Lords, 
he concurred in the unanimous opinion of the Judges delivered 
by Lord Ch. B. Parker. By that caſe this poſition is clearly eſta- 
bliſhed, that in the conſtruction of a will we muſt firſt look to 
the general intent of the deviſor and give effect to that, and if 
chere be a ſecondary intent which interferes: with it, we are to 
reconcile the whole as far as we can but at all events to give ef- 
fect to the general intention. In that caſe the ſpecial intent was 
defeated; the firſt limitation was to L. Hicks for life and no 
longer; nothing therefore could be more clear than that the de- 
viſor only intended to give him an eſtate for life; yet ſeeing that 
that particular intent was inconſiſtent with the deviſor's general 
intent, which was that the whole line of-male heirs of L. Hicks 
ſhould take, the Coart thought that they ought in conſcience and 
in law to effectuate that general intent. That caſe was a ſtronger 
caſe than the preſent ; for by our decifion here we ſhall not vio- 
late any particular intent of the deviſor. Here the limitations are 
to M. Halley for life, remainder to his eldeſt ſon and his heirs (in 
fee, it is ſaid by the plaintiff's counſel, but to that I do not agree), 
and in default of iſſue male of M. Haley; then over. It is a clear 
rule, acted upon at leaſt from Lord Vaug han's time, that where 
there is a deviſe to A. and his heirs for ever, and a ſubſequent de- 
viſe to any perſon who by poſſibility may be his heir, the word 
1 w muſt be conſtrued © heirs of the Want and A.'s eſtate 
reduced 
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reduced to an eſtate-tail. Here therefore if we were conſtruing 
theſe words only we ſhould ſay that the limitation to the eldeſt 
ſon and his heirs is reduced by the ſubſequent words in * de- 
fault of iſſue male of M. Halley” to an eſtate- tail, for he could 
not die without heirs general ſo long as there were any deſcend. 
ants of M. Halley, unleſs the father married again and had iflue 


of the half blood; and even that would not get rid of all diffi- 


culty ; for the ſubſequent limitation is to S. Bean, who was heir 
of the deviſor, and (though it is not ſo ſtated, yet probably) he 
was within the reach of the words * heirs of M. Halley.” But 
in deciding this caſe, I will not abandon the general rule recog. 


| nized and acted upon in Robinfon v. Robinſon, We have our 


choice of two conſtructions to effectuate the deviſor's general 
intent; either to give an immediate eſtate-tail to M. Halley, 
which would violate the particular intent of the deviſor; or 
(and to which conſtruction I incline) to ſay that M. Halley took 
an eſtate for life only, remainder in tail to his eldeſt ſon, re- 
mainder in tail to the father in order to let in all his iſſue- male. 
And though the father could not bar the eſtate-tail to his eldeſt 
fon by ſuffering a recovery, yet by coming in as a vouchee under 
a double voucher he might bar all the remainders over. I have 
conſidered this caſe to the utmoſt, and am of opinion that this 
recovery barred the remainders over, and that the defendant is 
entitled to our judgment. 

A$SHHURST J. I concur in opinion with Lord Kenyon that by 
the deviſe in this will M. Halley took an eſtate- tail by implication. 
The deviſe in words was to him (the nephew) for life, with a 
contingent limitation to his eldeſt ſon and his heirs, and in default 
of iſſue male of his nephew, then over. The nephew M. Halley 
never having had iſſue, that remainder never took place, and is as 
i it had never exiſted; and then the ſentence will run thus, “ to 
A. Halley for life, and in default of iſſue male of his ſaid nephew, 
then over,” which would give an eſtate-tail to the nephew by im- 
plication. It appears plainly from the whole texture of the will 
that the teſtator's predilection was for the family of Halley, and 
that he did not mean that the family of Bean ſhould take any 
thing but upon failure of iſſue male in the family of Halley; and 
this conſtruction will beſt ſupport the general intention of the 
teſtator. It was argued that M. Halley having an expreſs eſtate 
for life given, it ſhall not be enlarged by implication : but 


the caſes of Robinſan v. R:binſon, and Banfield v. Pophamy | 


ſeem 
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ſeem to negative that propoſition, and have brought the rule of 


11 
1798. 


law back to its natural channel, namely, the general intention of 


the teſtator, and freed it from the fetters of technical rules. 
Therefore I am of opinion that there muſt be judgment for the 
defendant; M. Halley having barred the limitation over by ſuf- 
fering a recovery. 

Grose, J. This caſe has been argued on its true econ. 
namely, the intention of the deviſor. Now there are ſome points 
that are perfectly clear. It is certain that the deviſor intended 
that M. Halley ſhould take an eſtate for life at leaſt ; that his 
eldeſt ſon ſhould take either an eſtate in fee or in tail, and that on 
failure of iſſue male of M. alley, S. Bean ſhould take: but it was 
his intention that S. Bean ſhould not take as long as any iſſue 
male of M. Halley ſhould be in exiſtence. Then the queſtion is 
how that intent can be carried into execution. The plaintiff's 
counſel chiefly relied on the caſe of Loddington v. Kime : but I do 
not think that that caſe, when well conſidered, militates againſt 
our deciſion in this caſe. There the deviſe was to E. Armin for 
life, and in caſe he have any iſſue male then to ſuch iſſue male 
and his heirs, and if he die without iſſue male then to B. and 
his heirs : the Court held that E. Armin took an eſtate for life, 
and that the word «© iſſue” was a word of purchaſe, becauſe it ap- 
peared that the deviſor intended to uſe it in that ſenſe. At the 
ſame time it muſt be remembered that that caſe was founded on a 
doctrine that was very much controverted in a ſubſequent caſe, 
Robinſon v. Robinſon, where, notwithſtanding the firſt deviſe was 
to L. Hicks for life and no longer, it was holden that the deviſee 
muſt take an eſtate-tail in order to effeCtuate the general intention 
of the teſtator. It is alſo obſervable that in the caſe of Robinſon v. 
Robinſon the whole intention of the deviſor was carried i into effect: 
whereas here, if M. Halley took only an eſtate for life, and died 
leaving a ſecond ſon, ſuch ſecond ſon could not have taken on the 
death of his elder brother unleſs the father took either an eſtate- 
tail or in fee. But J think that M. Halley took an eſtate-tail, ac- 
cording to the doctrine mentioned in Robinſon v. Robinſon, 1 Burr, 
p. 41. © that where the iſſue cannot take an eſtate- tail without 
taking it through the father, the father ſhall have an eſtate-tail, 
otherwiſe not.” The caſes of Dodſon v. Grew, and The Attorney 
General v. Sutton, are alſo very applicable to the preſent. I doubt 
whether M. Halley took an eſtate- tail in the firſt inſtance, becauſe 
that would have enabled him to defeat the limitation to his eldeſt 
ſon ; and therefore I agree with Lord Kenyen that the way to 


give 
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it | 1798. give effect to every part of the will is to decide that the father took 
tit 5 r an eſtate for life, remainder in tail to his eldeſt ſon, remainder 
wh. | * in tail to the father, ſo that any children that M. Halley 
vil IH 11 have had even by a ſecond ventre might have taken. 
| HEE LawRENOE, J. It was clearly the deviſor' s intention that his 

1 | eſtate ſhould go to the iſſue male of M. Halley as long as there 
410 | were any, that on failure of ſuch iſſue it ſhould go to S. Bean 
3+ | and his male iſſue, and on failure of ſuch iſſue that it ſhould go 
1 to his own right heirs. But according to the plaintiff's conſt rue- 
10 | tion of this will, almoſt the whole of this intention might have 
1 been defeated; becauſe if the eldeſt ſon of M. Halley had taken 
| a fee, though but for a moment, and died, all the ſubſequent 
remainders would have been defeated, fince the eſtate would then 

| have deſcended to the right heirs, not of the deviſor, but of ſuch 
| | eldeſt ſon: ſeeing therefore the conſequence of ſuch a conſtruction, 
{| and ſeeing what was the general intention of the deviſor, which 
ti was that the eſtate was not to go to S. Bean or his iſſue until all 

| || the male iſſue of M. Halley were extinct, I agree with the Court 
; | | in the conſtruction put on this will. If M. Halley had taken an 
lf I eſtate-tail at firſt, it would have enabled him to defeat the limita- 
11 tion to his eldeſt ſon : but if he took only an eſtate for life at farſt, 
bi [ | with remainder to his eldeſt ſon in tail, remainder to himſelf in 
11 tail, the deviſor's general intention will be effectuated better than 
int | by any other conſtruction. It is true that ſuch a conſtruction 
| | | enabled M. Haliey to defeat the limitations to S. Bean and his 
| | iſſue: but it is better that he ſhould have ſuch a power than the 
nn power of defeating the prior limitation to his eldeſt ſon, or than 
il | | that the circumſtance of the birth of an eldeſt ſon ſhould defeat the 
| | | _ ſubſequent limitations: we ſhall carry the deviſor's general intent 

| 
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ö | | into effect further by this than by any other mode of conſtruc- 
| | 4 | tion. The reaſoning in the caſes of The Attorney General v. Sutton 
| and Langley v. Baldwin goes a great way to decide the preſent caſe, 
In the former, where the limitations only extended to the ſecond 
1 ſon of the firſt deviſee T. Sutton, it was holden that T. Sutton took 
0 ö = an eſtate- tail in order to effectuate the general intent of the de- 
wah viſor; and to let in all the other ſons of T. Sutton; in the latter, 
| 1 - the fame point was alſo ruled, where the limitation ſtopped at the 
ah ſixth ſon; notwithſtanding the expreſs deviſe in both caſes, « an 
| eſtate * life,” to the firſt taker. The caſe of Allanſon v. Clitberoau, 
f | '1-Fef. 26., bears fome reſemblance to the preſent: I am aware that 
| | it is diſtinguiſhable from this caſe in one reſpect, it came before 
| 


the Court of Chancery on a bill praying an execution of the truſts 
49 609 according 
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according to the will; it is however worth referring to as a caſe 
on this ſubject. I 
„ Judgment for the defendant. 


CRAUFURD and Others again/# HUNTER. 


4 HIS was an action on a policy of inſurance brought by the 
plaintiffs, who were commiſſioners for the diſpoſal of Dutch 
ſhips and effects detained or brought into the ports of Great Britain 
by virtue of an act of the 35 Geo. 3. c. 80. /. 21 (a), againſt one 
of the underwriters. The firſt count of the declaration ſtated that 
his Majeſty by virtue of the abovementioned act on the 13th June 
1795 by the advice of his Privy Council appointed the plaintiffs 
commiſſioners for the purpoſes mentioned in the act, and autho- 
rized them to take all ſuch ſhips and cargoes, &c. into their poſ- 
ſeſſion and care, and to manage ſell and diſpoſe of the ſame to 
the beſt advantage according to ſuch inſtructions as they ſhould 
from time to time receive from his Majeſty, &c. and in all other 
reſpe&s according to the ſaid act, and alſo to give ſuch directions 
reſpecting the proceeds of the ſales as they were by the ſaid act 
authorized to give; and alſo granted to them all ſuch powers and 
authorities, and authorized them toperform all ſuch duties as might 
be granted or were required to be done by the commiſſioners to be 
appointed in purſuance of the ſaid act; and that before the making 
of the policies after-mentioned certain ſhips called the Hough iy, & e. 
with their cargoes, being ſhips and goods belonging to ſubjects 
and inhabitants of the United Provinces coming from certain 
parts of Aſa and Africa and bound to certain parts of the United 


13 


1798. 
Dor dem. 
BEAN 

againſt 
HALLEY« | 


Tueſday, 
Nov. 13th. 


Commiſ- 
ſioners ap- 
pointed by 
the Crown 
under the 
authority of 
an act of 
Parliament 
which en- 
abled them 
«« to take 
into their 
poſſeſhon 
and care all 
Dutch ſhips 
and effects 
detained or 
brougbt into 
the ports of 
Great Bri- 
tain, and ta 
manage, ſell, 
and diſpoſe 
of the ſamo 
to the beſt 
advantage 
according to 
the inftruc- 
tions they 
ſhould re- 
ceive from 
his Majeſty 
and his Privy 
Council, 
may inſure 


in their own names ſuch ſhips and effefts after ſeizure abroad and while they are in tranſitu to this 


country» 


A count ſtating the nature of their truſt and averring the intereſt to be in themſelves as 


commiſſioners, and another count to the like effect but without any averment of intereſt at all, were 


both holden good upon demurter. 


5 


. 66 The 21ſt ſ. of the 35 Geo. 3. c. $0. reciting that ſeveral ſhips and veſſels 8 


ing to the ſubjects or inhabitants of the United Provinces, and alſo other ſhips and veſ- 
ſels, having on board goods, wares, merchandize, and effects, belonging to ſuch ſubjects, 
had been or might be thereafter detained in or brought into the ports of this kingdom, 


and that ſuch cargoes and ſuch ſhips and veſſels might periſh and be greatly injured, if 


ſome proviſion were not made reſpecting the ſame, enacts, „ That it ſhall and may be 
lawful for his Majeſty by and with the advice of his Privy Council from time to time to 
grant a commiſſion or commiſſion under the great ſeal of Great Britain to three ot more 
perſons, authorizing the n to take ſuch ſhips and cargoes into their poſſeſſion and under 
their care, and to manage, ſell, or otherwiſe diſpoſe of the ſame to the beſt advantage, 
according to ſuch inftruCtions as they ſhall from time to time receive from his Majeſty, 
with the advice of bis Privy Council.” | 
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Provinces were by his Majeſty's orders ſeized at ſea in their faid 


voyage by the commander of one of his Majeſty's ſhips in order 


and to the intent that ſuch ſhips and goods might be brought into 
the ports of this kingdom, and that the ſame had been carried into 
St. Helena for the purpoſe of being brought from thence to ſome 
Port of this kingdom; that the plaintiffs, being ſuch commiſſioners 
afterwards, on the 15th Aug / 1795, cauſed to be made a certain 
policy of aſſurance, purporting thereby and containing therein 


that the plaintiffs by the name firm and deſcription of “ The Ho- 


norable Commiſſioners for the Sale of Dutch Property“ (the ſame 


being their uſual ſtyle and ſirm of dealing) as well in their own 
names as for and in the name and names of all and every other 
perſon or perſons to whom the ſame did or might appertain in 
part or in all did make aſſurance, & c. (here it ſet forth the policy 
in the uſual terms upon the ſhips and goods loſt or not loſt at and 
from St. Helena to London and the ſubſcription of it by the defend- 
ant). The declaration then averred that if the ſaid ſnips and goods 
had arrived at London from the ſaid voyage the plaintiffs as ſuch 
commiſſioners were and would have been authorized to take them 


into their poſſeſſion and under their care, and to manage ſell and 


diſpoſe of the ſame according to the form and effect of their com- 
miſſion and the act of Parliament, and that they were intended 


to be brought from $7. Helena to London for thoſe purpoſes. It 
then averred that the plaintiffs as ſuch commiſſioners at the time 


of the failing of the ſaid ſhips from St. Helena as after-mentioned 
and from thence untiF and at the time of the ſeveral lofles after- 
mentioned vere intere/ted in the faid ſhips and goods to the 
amount of the ſums inſured, and that the ſaid inſurance was ſo 


made to and for their uſe benefit and account as ſuch commiſſioners, 


It then ſtated the ſailing of the ſhips from St. Helena on the 
2d July 1795 on the voyage infured, and their ſubſequent loſs 
by the perils of the ſea on the 1ſt, 5th, 13th, and 2oth September; 
and that the plaintiffs as ſuch commiſhoners ſuſtained an average 


toſs of 401. per cent.; of all which the defendant had _ 


The breach aſſigned was non-payment. 

The ſecond count was to a ſimilar effect, except that in that 
count it was averred that the intereſt was in his Majeſty on whoſe 
account the plaintiffs had cauſed the inſurance to be made; to 


which the general iſſue was pleaded. 


In the third count it was averred that the intereſt was in the 


Dutch Eaſt India Company, for whoſe benefit the inſurance was 
made 
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made by the directions of the plaintiffs. To this there was a plea 1798. 
that the Dutch 4. India. Company were alien enemies; and a | 
non-pros was entered as to this count. CR Auf, 
The fourth count was in general like the firſt, but did not aver 1 
the intereſt in any perſon. It ſtated that the policy was made 
by the plaintiffs as ſuch commiſſioners as well in their own names 
as for and in the name or names of all and every other perſon or 
perſons to whom the ſame did might or ſhould appertain in part 
or in all. And it alſo contained this averment, that the /aid fbips 
or any of them were not belonging to his Majeſty or any of his ſub= 
jets before nor at the time of making the policy or at the ſeveral 
times of the loſſes happening; and that the plaintiffs were the 
perſons who gave the orders and directions to the agent imme- 
diately employed to effect the policy. 
To the firſt and fourth counts there was a ſpecial demurrer aſ- 
ſigning various cauſes; but the only ones on which there was any 
argument now were, as to the firſt count, that it appeared that the 
plaintiffs as ſuch commiſſioners as aforeſaid had not at the be- 
ginning of the adventure, &c. any inſurable intereſt or concern in 
the ſaid ſhips and goods; and alſo that it was not alleged nor did 
it appear that the plaintiffs or either of them or any other perſon, 
or perſons whomſoever had at the beginning of the ſaid adven- 
ture any inſurable intereſt or concern in the ſaid ſhips and goods. 
As to the fourth count, that it did not appear nor was it alleged 
that the plaintiffs or either of them as ſuch commiſſioners as afore- 
ſaid or otherwiſe, or any other perſon or perſons whomſoever, 
had any intereſt property or concern in the faid ſhips and goods, 
or in the ſaid inſurance. Joinder in demurrer (a). 


(a) The policy in this cafe was declared by a memorandum to be on ſhips and goods, 
viz. Houghly, &c. as ſhould be thereafter declared and walued ; and there was an averment 
in the declaration that notice on the luſs which happened to the ſaips and goods (therein 
mentioned) airived in this kingdom before eny declaration or valuation was or could be 
made of the ſaid ſhips and gods. Ang one of the cauſes of demurrer aſſigned was the 
want of ſuch declaration or vun. This was ſpoken to upon the firſt argument, and 
it was inſiſted on as a condition precedent.to the plaintiff's right to recover, But the 
Court then intimated an opinion, that as the loſs had happened before any decleration of 
the value could be made, the plaintiffs were excuſed by the neceſſity of the caſe from 
making any; and that the value muſt be aſcertained upon an average cf the value of all 
the ſhips, Ihe counſel obſerved that the plaintiffs might have declared the value accord- 
ing to the truth of the caſe after the notice of the loſs had atrived : but, in deference to 
the opinioa thruwn out by the. Court, they did not preſs this part of the argument any 
further, and it was not ſpoken to again on the ſecond arguments 
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This cafe was argued in Trinity term laſt by Giles in ſupport of 


| Caauyury the demurrer aud Wood contra. 


aga int 
Hon r RR. 


Arguments in ſupport of the demurrer. . 

As to the firſt count, averring the intereſt in the plaintiffs as 
commiſſioners. They had at the time when the inſurance was 
effected only an intereſt in expeation in the ſhips and cargoes 
when they ſhould arrive, and no caſe has yet gone the length of 
determining that that is an inſurable intereſt. Their authority to 
manage ſell and diſpoſe of the property (in doing which an in- 
tereſt would ariſe to themſelves) 'was not'to commence until the 
arrival of the property in a Britiſh port, which event never took 

lace, and conſequently their intereſt never attached : and they 
are eſtopped to aver an intereſt in themſelves 'at the time againſt 
that which appears on the record. Co. Lit. 35 2. ö. In order to 
found an inſurable intereſt it has always been required that if the 
right of property in the thing inſured were not in the aſſured, at 
leaſt he ſhould have the actual poſſeſſion or control over it; ſome- 
thing which he might abandon to the underwriter in caſe of 
damage or the loſs of the voyage. In Le Crat v. Hughes (a), 
which was an inſurance by the captors of prize taken at Omoa by 
his Majeſty's forces, there was a preſent poſſeſſion in the aſſured 
with an inchoate right of property founded on the prize act and 
the King's proclamation. So in Grant v. Parkinſon (b), which 
was an inſurance on a valued policy on the expected profits of a 
cargo of molaſſes belonging to the plaintiff, who had a contract 
with Government to ſupply the army with ſpruce beer, the in- 
ſurance was holden good: but there alſo the plaintiff had an ac- 
tual property in poſſeſſion in the ſubject- matter inſured out of 
which the profits were to ariſe; in other words the ſubje-matter 
itſelf was of ſuch increaſcd value to the plaintiff in caſe it had 
arrived. So in caſe of a conſignment, tried before Lord Kenyon 
at Guildhall, Flint v. Le Meſurier (c), the conſignee, who, it was 
holden might inſure his intereſt in the commiſſions, had a direct 
property in the goods themſelves. By virtue of the conſignment 


he might have maintained trover for them, or he might have 


aſſigned over his intereſt in the bill of lading. Such an intereſt 


was capable of "Ing * calculated. But all thoſe caſes 


(e) B. R. Eaſter 22 Geo. 3. Ferri Inſurance, 307. "i 
(6) B. R. M. 22 Geo. 3. ib. 305. a 


c) bhid. d edit. 268. 3 
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differ from the preſent, where the plaintiffs had neither jus in re 
or ad rem. They had no property or right of poſſeſſion in the 
goods until their arrival in this kingdom, If before that event 


any wrong-doer had taken pofſeſſion of them, they could not have 
maintained any action to recover them back. This is more like the 


caſe of Lowry v. Bourdieu (a), which was an inſurance on a com- 


mon bond for 26,000/. given by the captain of an Eat Indiaman, 
payable in the event of the loſs of the ſhip: this the Court held 


to be a gaming policy, as the aſſured had no kind of intereſt in 


17 
1798. 


e 
FURD-, 
againſt ., 
UNTER» 


the ſhip itſelf, although by the arrival of the ſhip the captain would 


have been in a better condition to diſcharge his obligation. So in 
Tonge v. Walts(b)it was holden that freight could not be inſured un- 
til the goods were on board the ſhip, becauſe till then the right to 
freight does not attach, whatever juſt expectation there may be of 
profit from the adventure. In Kulen Kempe v. Vigne(c) this 
Court held that perſons intereſted in the cargo could not inſure 
againſt the non-arrival of the ſhip; and yet they were as much 
intereſted in the arrival as the plaintiffs were in this caſe. Per- 
ſons having property at ſtake in foreign ſettlements have a direct 
intereſt in the arrival of ſhips of force ſent out for their pro- 
teCtion, yet that is not an inſurable intereſt, becauſe not con- 
nected with the property in the ſhips themſelves. 

Then as to the fourth count, in which no intereſt is averred in 
any particular perſons; there is this preliminary objection, that it 


is repugnant in ſubſtance and therefore void; for it avers nega- 
tively that none of the ſhips inſured belonged to his Majeſty or any 
of his ſubjefts (which averment was made in order to take the 
caſe if poſſible out of the iſt ſect. of the 19 Geo. 2. c. 37., whereby 
inſurances * intereſt or no intereſt” or © without benefit of ſalvage - 
© to the aſſurer” on ſhips or goods belonging to his Majeſty or 


any of his ſubjects are prohibited); whereas theſe ſhips having 
been ſeized, as appears upon the record, under his Majeſty's or- 


ders and being in the immediate cuſtody of his Majeſty's officers. 


by whom the ſeizure was made, were ſhips and goods belonging 
to his Majeſty. All ſhips ſeized either as prize or otherwiſe under 
the authority of the Crown belong to the Crown until the property 

is adjudged to the former owner, or to ſome other as. captor, 


But at all events it ought to have been ſpecifically averred in this 


(=) Dovgl. oct. ed. 467. (3) 2 Stra. 12 51. le) Ante, 1 vol. 304. 
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count that there was an intereſt in ſome perſon, eſpecially ſince 
the act of the 19 Geo. 2. It was even neceſſary ſo to aver before; 
and that neceſſity was only obviated or evaded by agreeing to diſ- 
penſe with the proof of intereſt, toremedy which miſchief the ſtatute 
was made. In Depaba v. Ludlow (a) it is indeed ſaid that the words 
c jntereſt or no intereſt” or © without further proof of intereſt 
than the policy itſelf” were introduced to obviate the neceſſity of 


proving the value : but before that it had been ſettled in Goddart 


v. Garret (b) in Chancery, that inſurances by perſons having no 
intereſt, though with ſuch words in the policy, were void. Upon 
inquiry into the precedents (c) before the 19 Geo. 2. it appears 
that either there was an averment of intereſt, or words in the 
policy diſpenſing with the proof of it, and ſometimes both; this 
with the exception of one in Clifis Entries, 77. One in 1653, 
precedents in the Upper Bench, contains a direct averment of 
intereſt. Another of Goram v. Sweeting, and the ſame plaintiff 


againſt two other defendants, 2 Saund. 200. contains the diſpenſa- 


tion of proof in the policy but there alſo is notice of «ban- 
donment ſtated, which is tantamount to an 'averment of in- 


| tereſt. Vidian, 26 & 48. ſets out precedents of valued policies 


«© without further account”; though the latter alſo contains an 
averment of intereſt in an aliquot part of the ſhip inſured, 
Another of Evans v. Lucas in Meth. Nov. 37., and another of 
Grantham v. Caryon, in p. 44, are both “ without farther ac- 
count ;” notwithſtanding which the former contains an averment 
of intereſt. In modern times they referred to precedents of Ser- 
jeant Poole's, one of Gatton and another v. Dickenſon in 1741, 
where though the policy was without further account, yet there 
was alſo an averment of intereſt. Another from the ſame book 
of Go/Hin v. Thorpe in 1736 where the inſurance was on intereſt or 
no intereſt and without further account. Another in 1738 of 
Blake and another v. Duncalf contains an expreſs averment of in- 
tereſt in a third perſon for whoſe benefit the inſurance was effected. 
All the precedents ſince the ſtatute contain an averment of intereſt. 
The neceſlity of that act aroſe from a notion that the Courts of 
Law thought themſelves bound by the agreement of the party to 
diſpenſe with any other proof of intereſt than the produCtion of 
the policy itſelf. Yet the Courts of Equity would give relief 


(a) C:m, Rep. 360. - () 2 Vern. 260. 
(e) Thie was de fred by the Court on the former argument. 


* » 
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againſt ſuch agreements where in fact there was no inteten by | 


ordering the policy to be delivered up to be cancelled. The act 
in form is directed againſt policies having ſuch clauſes: and in 
order effectually to prevent ſuch inſurances, it took away the 
means of effecting them. But even before this act, it was illegal 
to inſure without intereſt, where the faCt could be proved. . In- 


dependently of the ſtature, the inſurance as ſtated in the count is 


illegal, according to the well-known doctrine (a) that all wagers 
againſt the policy of the State are bad. Then as to the ge- 
neral allegation that the inſurance was effected by the plain- 
tiffs for and in the names of all perſons who might be intereſted; 
although it is large enough to comprehend all perſons who are in 
ſact intereſted, yet it was never holden that an inſurance pur- 
poſely made for the benefit of one individual could be transferred 
by him to the benefit of another not intended to be protected by 
it at the time. Neither could the infurance under thoſe general 
words be conſidered as made for the benefit of the King, in whom 
no intereſt is averred in either the firſt or fourth counts : and it 
may even be doubted whether ſuch an inſurance by individuals 
in truſt for the King could be maintained in law, on account of 
the dignity of his office. Hardr. 461. He does not ſue in the 
name of another in the caſe of a choſe in action aſſigned to hims 
but in his own name. Bro. Abr. Prerog. 40. Neither can the 


King have feoffees to his uſe. B. 41. 
Lord KENYoN ſaid there was no doubt but that there might be 


n a truſt for the Crown. It was ſo confidered in the great caſe of 


Burgeſs v. Wheate, 1 Black. Rep. 123. 

Arguments in ſupport of the declaration, 

As to the objection to the firſt count that there was no inſurable 
intereſt in the plaintiffs; it may be anſwered that they have an 
intereſt in the ſubject- matter, not indeed for themſelves, but as 
truſtees for the public under the act of Parliament, which was paſ- 
ſed to ſecure the property of ſuch perſons as ſhould be eventually 
entitled to it; and it never was doubted but that a truſtee might 
inſure for the benefit of his ceſtui que truſt. The ſtatute gives the 
plaintiffs a power o manage ſell and diſpoſe of the property when 
it comes to this kingdom, and the produce is to be diſpoſed of as 


the King and Privy Council ſhall direct. In giving this power the 


Legiſlature neceflarily gave the means of doing whatever was 


(a) Vide Good v. Elliett, ante, 3 vol. 693 
C 2 f neceſſary 
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neceſſary and proper for the ſecurity of the property itſelf, and 
amongſt the reſt the authority to inſure it. At the time when the 
inſurance was effected the property was in the actual poſſeſſion of 
the King's officers, and in tranſitu to this kingdom, for the purpoſe 
of being placed under the ſuperintendence and control of the plain. 
tifs: they were therefore clearly truſtees, having a direct intereſt 
in the event of the goods arriving in this country, which were in 
effect conſigned to their care. Their authority did not (as is con- 
tended) reſt merely in expectancy; for their commiſſion was 
actually iſſued at the time of the inſurance. The difference, if any, 
between this caſe and that of Le Cras v. Hughes (a) is in favor of 
the plaintiffs; for in the lacter there was no right whatever in the 
captors till condemnation; the right was either in the Crown or in 
the original owners, That was more truly the caſe of an expected 
intereſt, yet it was holden to be inſurable. There the contingency 
was the future condemnation, which was to veſt the right; here it 
was the future arrival which was to give the excluſive poſſeſſion : 
the principle of both is the ſame. But Lord Mangſield there 
alſo ſaid that a prize-agent had an inſurable intereſt in his future 
commiſſion, which is a much ſtronger caſe than the preſent; 
for ſuch an agent has neither the poſſeſſion nor the property of the 
ſubject-matter. As to the caſe of Lowry v. Pourdicu (b); that was 
in fact an inſurance on a debt; it was clearly therefore a gaming 
policy. The ſame anſwer applies to the caſe of an inſurance on 
freight where no goods are ſhipped at the time. This is moſt 
like the common caſe of a conſignee, who (it has been holden) 
may inſure his future contingent intereſt in the arrival of the 
goods; and there if the goods never arrive his intereſt does not 
attach. It is not neceſſary that the aſſured ſhould have the legal 
intereſt in the goods at the time of ſuch inſurance ; for ſuppoſe 
they are conſigned either to Hamburgh or London according to fu- 
ture contingent circumſtances, yet both correſpondents may inſure. 
As to the fourth count; it does not appear to be neceſſary, 
from the courſe of the precedents, to aver an intereſt in any perſon, 
unleſs the caſe falls within the act of the 19 Geo. 2., and that 
is negatived by the averment in this count. In Goram v. Sweet- 
ing (e) no intereſt was averred; and that omiſſion is not ſupplied 
by the ſtipulation in the policy that it ſhall be without further ac- 
count; for that only means © further account of the value, and 


(e) 2 Saund, 200. 
not 


(a) Park's Inſur. 307. (6) Dougl, oct. ed 467. 
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not of the intere/ ; and therefore ſuch a ſtipulation would not have 
ſuperſeded the neceſlity of averring and proving an intereſt 
if that were required by law. Again in the precedent from Vidian 
48., though it is ſaid that the plaintiff was poſſeſſed of an aliquot part 
of the ſhip, yet there is no averment of any intereſt in the goods, 
and the policy declared on was on both. It is admitted that there 
is no ſuch averment in the precedent in Ci Entries, 77. The 
caſe of Goddart v. Garret (a) cannot be accurately reported as to 
what is there ſaid, that inſurances by perſons having no intereſt 
were void ; for in ¶AMſievedo v. Cambridge (b), which was ſome years 
afterwards, the Court held that it was immaterial whether or not 
the aſſured were intereſted in the ſubject of the inſurance; and 
that determination accounts for the alteration of the law after- 
wards by the 19 Geo. 2. With regard to the objection of repug- 
nancy in this count, it does not appear to be well founded; for 
ſtating that the ſubject- matter of the inſurance was taken by the 
King's ſhips is no averment of intereſt in the King, the property in 
prize not being altered before condemnation. Therefore at any 
rate this count may be ſuſtained, where no intereſt is averred in 
any particular perſon, but the inſurance is ſtated to have been 
made for the benefit of thoſe who ſhould appear to be in fact 
concerned. 

In reply. — It was anſwered that if the perfons procuring a 
policy to be effected had no intereſt or authority in the ſubject- 
matter of inſurance at the time, no ſubſequent intereſt or authority 
could make it good, That the plaintiffs could not in any event 
maintain their action as truſtees for the Crown; becauſe in the 
firſt count the intereſt was expreſsly averred to be in themſelves; 
and in the fourth count all intereſt in the Crown is expreſsly 
negatived. As to what was ſaid by Lord Mansfield at the end 
of the Omoa caſe, that a prize-agent might infure his com- 
miſſion, it was at moſt an obiter dictum, and is contrary to 
the principle of decided caſes, unleſs ſuch agent were in poſſeſſion 
of the bills of lading or ſome other document of property in the 
ſubject- matter. 

Lord Kenyon Ch. J. When this caſe was argued on the 
former occaſion, the novelty of it perhaps raifed ſome doubt 
which required farther examination, but now that we have had 
au opportunity of conſidering the caſe more fully, I have arrived 


(2) 2 Vern, 269. (5) 10 Mod. 77. 
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at the concluſion (perfectly ſatisfactory to my own mind) that the 


claim of the plaintiffs cannot be reſiſted, When this inſurance 


was effected the ſhips in queſtion were at St. Helena and were 
ſoon afterwards to come to this country to the plaintiffs as truſ- 
tees; the plaintiffs inſured in the character of truſtees; the under- 
writers knowing the ſtatute, which had then recently paſled, muſt 
have known what kind of intereſt the plaintiffs had in this pro- 
perty; and knowing all this, they took the premium from the 
plaintiffs conſidering them as having a right to make the in- 
ſurance, and when the loſs happened they refuſed to pay what 
they had engaged to pay, pretending that the plaintiffs had no 
right to make the inſurance. Unconſcientious however as this 
objection ſo made by the defendant may be, if it be a legal ob- 
jection, he has a right to inſiſt upon it in a Court of Law. And 
the firſt queſtion here is whether or not it has not been decided in 
caſes analogous to the preſent that this is ſuch an intereſt as may 
be inſured; I think it has. The ſhips, having been ſeized at ſea 


by his Majeſty s ſhips of war for the purpoſe of being brought to 


this country, were at St. Helena, and were coming here to be 
under the care management and diſpoſal of the commiſſioners ap- 
pointed by the act of Parliament which has been alluded to; having 


been ſo ſeized, they could not come here under avy other manage- 


ment or to any other perſons than to the plaintiffs, as truſtees, 
Then can a truſtee inſure ? there is no doubt but he may. It was 
ſaid however in the courſe of the argument that there cannot be a 
truſtee for the Crown: but that argument was ſoon abandoned, 
as untenable ; and certainly it cannot be ſupported. Then can a 
conſignee inſure ? Surcly he may. Can an agent for prizes in- 
ſure ? Certainly; and theſe plaintiffs are like agents for prizes. [I 
never ſhall ſpeak lightly of any opinion given by Lord Mansfield: 
whether or not I ſhould agree to every thing that was ſaid in the 
Omzaa caſe I am not now prepared to ſay, not having heard it argued: 
when ſuch a caſe comes before us I ſhall determine it as well as I 
can, always giving great weight to the deciſions of ſo able a Judge 
as Lord Mansfield. But with one part of that caſe I fully concur, 
and on that no doubt can be entertained, namely, that an agent 
for prizes, though he has not the poſſeſſion, has ſuch an intereſt 
in the ſhips coming home that he may inſure; and in ſo deci- 
ding, Lord Mansfield only proceeded on principles previouſly ſet- 
tled and eſtabliſhed. Therefore as well on the authority of that 


Caſe as on certain poſitions which mult be admitted on all hands, 
| Ia 
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. 
Jam of opinion that the plaintiffs are entitled to our judgment on 
the ſirſt count. | | 

The ſecond queſtion, whether or not the plaintiffs may declare 

in the manner in which the fourth count is framed, depends 
(I think) on the conſtruction of the ſtatute 19 Ges. 2. c. 37. 

Notwithſtanding what has been ſaid in the argument on behalf of 
the defendant, I think that at common law a perſon might have 
inſured without having any intereſt. And this is in ſome meaſure 
proved by the caſe cited from 2 Vernon; ſince that an application 
was made to the Court of Chancery to have the policy delivered 
up: for that Court ſometimes relieves, as was ſaid by Sir J. Jełyll 
in Cozwper v. Cowper (a), againſt the rigour of the law, when cer- 
tain circumſtances are diſcloſed toinduce that Court ſoto interfere. 
But the preamble and enacting part of the ſtat. 19 Geo. 2. c. 37. 
remove all doubt on this point. It recites the miſchief and incon- 
veniencies that had ariſen from the making of aſſurances intereſt 
or no intereſt, and then it enacts (not declaring) that no fuch 
aſſurance ſhall be made, except in certain caſes which for very 
wiſe and politic reaſons were excepted. Therefore I am ſatisfied 
that this count is good, unleſs it be on an inſurance prohibited by 
that ſtatute. - But that ſtatute only applies to © ſhips belonging to 
his Majeſty or any of his ſubjects,” and does not extend to foreign 
fhips. The defendant's counſel then wiſhed us to conſider theſe 
ſhips as belonging to the Government of this country : but that 


cannot be ſo conſidered ; for the property in captured ſhips is not 
altered before condemnation in the Court of Admiralty. 


ASHHURsT, J. The principal queſtion in this caſe ariſes on the 
fourth count of the declaration, namely, whether or not it can be 
ſupported for want of an averment of intereſt in the plaintiffs in 
the ſubject- matter inſured; as to which Iam of opinion that the de- 
claration is good without ſuch an averment. For in the firſt place 
this does not ſeem to be a caſe that falls within the purview of the 
ſtatute agaiaſt gaming policies. But without entering into that, it 
does in the preſent caſe appear tobe ſuſſiciently clear that the plain- 
tiffs were intereſted. It does not in any caſe appear to be neceſſary 
that there ſhould be any technical form of words made uſe of by 
way of averment of intereſt; it is ſufficient if the fact appear to be 


ſo. Here was a ſeizure of enemy's property, and then it veſted in 
the Crown. Suppoſe the ſubject of the inſurance had been an 


enemy's ſhip taken as prize in time of war by a King's ſhip, and 


(a) Vid. 2 P. Vm. 753+ 
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the captain as ſuch had inſured her, I ſhould conceive ſuch in- 
— — ſurance would be good, as the matter is of public notoriety, and 


the underwriters from ſuch a deſcription muſt have ſuſlicient 
notice of the property. "The information given to the under. 
writers by the plaintiffs on the face of the preſent declaration 1s 
matter of equal notoriety ; for it ſhews the act of Parliament by 
which a power and authority was veſted in the Crown for the 
ſeveral purpoſes therein mentioned, and that the plaintiffs were 
appointed commiſſioners by the King to take care of ſuch pro- 
perty of a certain deſcription as might come into their hands, and 
that this was property of that deſcription. This ſeems to be all 
that the underwriters could have occaſion to know, and that the 
plaintiffs were in the nature of agents. The plaintiffs did not 
affect to make this inſurance in their own right, but as truſtees 
for thoſe perſons who ſhould eventually be entitled to it. There- 
fore I am of opinion that the declaration is ſufficient. 

GRosr, J. I do not agree with my Brother Aſbhurſt in one 
part of his opinion, namely, that the property in theſe ſhips was 
in the Crown, becauſe —— property could not be altered before 
condemnation. 

The firſt queſtion in this caſe is, whether or not the plaintiffs 
had an inſurable intereſt in the ſhips and goods inſured? Now 
they were either truſtees, conſignees, or agents, for thoſe who 
might eventually be entitled to the produce. If they were truſtees 
or conſignees, it ſeems admitted that they might have inſured. 
And if they be conſidered as agents, then they had an inſurable in- 
tereſt, according to the deciſion in the Omzca caſe. As to the other 
queſtion; whoever reads the ſtat. 19 Geo. 2. muſt ſee what the 
law was before the paſſing of that act. Before that time a wager- 
ing policy was not illegal. The words of that ſtatute clearly ſhew 


that before that time any perſon might have inſured without in- 


tereſt ; therefore it is not neceſſary to aver intereſt in any caſe not 
prohibited by that act. And this caſe does not come within the 
prohibition of that act, becauſe it was an inſuranceon foreign ſhips. 

LAWRENCE, J. With regard to the ſuppoſed contradiction on 
this declaration, the argument is thus; by a reference to the in- 
troduCtory part of the declaration, wich applies to all the counts, 
it appears that the ſhips and goods were the property of the 
Crown, and therefore it is a contradiction afterwards to ſay that 
they were not che property of his Majeſty or any of his ſubjects. 
But the foundation of that argument fails; for it only appears that 


they 
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they were taken by his Majeſty's ſhips and were in the poſſeſſion 


them, which certainly does not amount to an averment that the 
property was in the Crown; and that which is taken by the 
Crown not in a ſtate of hoſtility does not thereby become the 
property of the Crown. On the other parts of the caſe, I need 
only ſay that I agree. with the reſt of the Court. 

Judgment for the plaintiffs. 


Mzeux and Others again? HuUmMPHRY, 


EADER had obtained a rule calling on the plaintiffs to ſhew 
cauſe why the defendant, an inſolvent debtor, ſhould not be 
diſcharged out of execution for a defect in the note given to him 
for the weekly payment of 3s. 64. under the Lords' act. The 
objection was that it was only ſigned by one of the three plaintiffs, 
who ſigned for himſelf and partners, but it did not appear (it was 
' contended) that they were partners, or that the one who did ſign 
had any authority from the two others to ſign for them ; and the 
ſtatute enacts that the debtor ſhall be diſcharged © unleſs ſuch cre- 
ditor or creditors, who ſhall have charged any ſuch perſon inexecu- 
tion as aforeſaid, doth or do inſiſt upon ſuch priſoner being detain- 
ed in priſon, and ſhall agree by writing figned with his or heir 
name or names to pay and allow weekly a ſum,” &c. And the 
caſe of the King on the proſecution of Moore and Wife and others 
v. Wilkinſon, ante, 7 vol. 156. was cited. 

Lawes now ſhewed cauſe againſt the rule. The ſtatute has 
been complied with by one of the plaintiffs having given a note 
for himſelf and the other plaintiffs, who appeared on the declara- 
tion and by the evidence given at the trial to be partners. It is 
a valid note againſt the threc plaintiffs, and an action may be 
maintained upon it againſt them all. This caſe is diſtinguiſhable 
from that referred to, where the leſſors of the plaintiff were not 
partners, and where the note was only given by one of the leſſors 
for himſelf alone, not for himſelf and the other leſſors. 

Per Curiam, In the caſe cited the different leſſors of the plain- 
tiff might have been ſuing on diſtinct titles, and there the note 

was only given by one of them for himſelf. But here a valid note 
has been given by one of the plaintiffs, partners, for himſelf and 
8 the 
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of the Crown, without ſhewing that the Crown had any right to ———— 
Ca AUF UD 


againſt 
HUNTER» 


Medneſday, 
Nov. 14th. 


When a 
deb or is in 
execution at 
the ſuir of 
ſeveral plain- 
tiffs on a 
Joint debt, 
one of them 
may give a 
note for the 
weekly pay- 
men's of 
3s. 6d. under 
the Lords? 
act, ſigned 
b him 
alone for 
« himſelf 
and part. 
ners. 
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1798. the other plaintiffs, which is binding on them all. The Maſter 
alſo informs us, that this is the uſual mode in which ſuch notes 


— are given. | "we | | 

Heu v. f Rule diſcharged, 
— — 

Thurſd a 
Now at. The K1NG againſe J. BROWN. 
A 1 T Hx priſoner was brought up by writ of habeas corpus directed 
nient! C- . ; y > 
eee to the keeper of the houſe of correction at Reading, toge- 


rogue and ther with the warrant of his commitment, which was as follows: 


vagabond 
under the «© County of. Berks, to wit; E. Wornbill Efq. one of the juſtices 
— &c. to the conſtables, &c. a0 keeper, & c. The ſe are to command 


ate that the you the ſaid conſtables, &c, to convey and deliver into the cuſtody 
ed, ol the ſaid keeper, &c. the body of James Brown, being convicted 


was appre- 
hended with before me by his own confeſſion and otherwiſe of being a rogue 


the imple- 
SES aig vagabond within the meaning of an act of Parliament in this 


houſcbreak- cafe made, at Wantage in the ſaid county, on the 17th Ofbober 
Ing upon 
inſtant, by then and there having upon him many pick-lock keys, 


him ac the 

pe Fe two crows, and other implements, with an intent feloniouſly to 
fe , 5 5 : 

&c. break and enter into a dwelling-houfe there. And you the ſaid 


keeper are hereby required to receive the ſaid Zames Brown into 
your cuſtody in the ſaid houſe of correction, and him there Woy 
to keep until the next General Quarter gs of the peace, &c.; 
dated 22d October, 38 G. 3. 

Erſkine and 3 now moved that the libs wd be 
diſcharged out of cuſtody for the inſufficiency of the warrant of 
The ſtatute 23 Geo. 3. c. 88., which extends the 
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quite, . 


commitment. {0s 
proviſions of the general vagrant act of the 17 Geo. 2. c.z., extends _ 
only to perſons « apprehended, having upon them any pick- lock, = 
&c. with an intent feloniouſly to break and enter any dwelling- 3 
houſe,” &c., which muſt mean perſons having ſuch implements 3 
found upon them at the time of their apprehenſion. Now there 8 | 
is nothing ſtated in this commitment to ſhew that the priſoner TOM 
was apprehended in the predicament mentioned in the act. This 75 
cannot be aided by the general vagrant act, grounded on a con- 5 
feſſion of the priſoner that he is a rogue and vagabond; becauſe 24 
it is not a confeſſion of any particular fact which conſtitutes him 365 
ſuch, but of the law itſelf, and therefore will not conclude the £2 | 
party. They cited R. v. York, 5 Burr. 2684. and R. v. Judd, 75 
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ante, 2 vol. 255+, to ſhew that the warrant muſt ſtrictly purſue 
the authority given to the magiltrate to commit. 

Milles in ſupport of the commitment. The apprehenſion of 
the offender is no part of the offence, and therefore need not be 
ſtated. It is ſufficient, according to Hawkins, to ſtate the ſubſtance 
of the offence with convenient certainty. Here it appears that the 
defendant was found with implements of houſebreaking upon 
him, and that he intended therewith to break open a dwelling- 
houſe feloniouſty at Wantage on the 17th of October; and that is 
one of the offences deſcribed in the act. 

Lord Kanyon, Ch. J. I yield with great reluctance to the 
objection 3 but I am afraid it is well founded. 

Per Curiam, Priſoner diſcharged. 


W1iLKks again/# ADCOCK, 


FHE defendant obtained a rule calling on the plaintiff to ſhew 

cauſe why the bail-bond, given to the ſheriff of 17:ddle/ex 
in this caſe, ſhould not be delivered up to be cancelled, on the 
defendant's entering a common appearance, on account of a defect 
in the affidavit to hold to bail. It was ſtated in the affidavit that 


the defendant was indebted to the plaintiff in 588/7, and upwards 


for principal and intereſt due upon a bill of exchange or order for 
553/. 12s. drawn by one D. Henſhaww upon and accepted by the 
defendant, payable to the plaintiff or order. But 
The Court (after gauſe had been ſhewn againſt the rule) were of 
opinion that the affidavit was ſufficient for the purpoſe of holding 
the defendant to bail, it appearing on the whole of the affidavit 
taken together that the debt aroſe on a bill of exchange, which 
was in ſubſtance ſet forth. And that on a rule of this kind the 
defendant's counſel could not reſort to the declaration (which in 
argument had been attempted) in order to ſnew that this was an 
order only ſor payment of money and not a bill of exchange. 
And they 
| Diſcharged this rule. 


But afterwards the defendant obtained another rule, on reading 
the declaration and the affidavit to hold to bail, calling on the 
plaintiff to ſhew cauſe why the bail-bond ſhould not be delivered 
up to be cancelled on the defendang: s entering a common appear- 

- ance, 


27 
1798. 
The Kine 


againſt 
J. BzouwNe 


Thurſd, 
Now 1 . 


An affidavit 
to hold to 
bail ſtated 
that the debt 
aroſe ( a 
bill of ex- 
change or or- 
der tor,” &c. 
drawn by A. 
upon ac- 
cepted by the 
defendant, 
payable to 
the plaintiff: 
and upon the 
affidavit 
alone the 
Court re- 
fuſed toorder 
the bail-bond 
to be deli- 
vered up. 
But the in- 
ſtrument de- 
clared upon 
appearing 
not to be a 
bill of ex- 
change, the 
Court on 
reading the 
affidavit and 
the declara- 
tion ordered 
the bail-bord 
to be given 
up, on the 
defendant's 
filing com- 
mon bail. 
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ance, on the ground that the defendant had been holden to bail on 


—=- a bill of exchange, and that the plaintiff had afterwards declared 


Wir xs 
againſt 
Abcocx. 


N 
Nov. 15th. 


Bail to the 
fherift are 
liable to the 
plaintiff 's 
ru bole debt 
(without re- 
gard to the 
ſum ſworn 
to) andcoſts, 
provided 
they do not 
exceed the 


penalty of 


the bail- 
bond. 

If the ſheriff 
diſcharge the 
defendant 
without ta- 
king a bail» 
bond, the 
Court will 


not permit 


the latter to 
file common 
bail on pay; 


ing che ſum 


ſworn to, if 


upon an order. The declaration ſtated that D. Henſbao on the 
21ſt of June 1797, according to the uſage and cuſtom of mer- 
chants, made his certain bill of exchange in writing, directed to 
the defendant, requiring him to pay to the plaintiff or order 
5537. 125. „out of the monies which he (the defendant) might 
receive of S. Bayard, American agent, when received, with the 
lawful intereſt ;” averring that after the making of the ſaid bill, 
&c. the defendant had received of S. Bayard a large ſum of money 
more than ſuflicient to pay and diſcharge the ſaid bill, &c. 

And for this variance, after cauſe ſhewn, 

The Court made this 


Rule abſolute (a). 


fa) Gibbs and Orſl-w in ſupport of the rules. 
Erſkine againſt them. 


STEVENSON againſ? CAMERON. 


THE plaintiff recovered a debt of 84“. 19s. 6d. againſt the 

defendant before the Lords of Council and Seſſion in Scot- 
land, with 21/7. 75. 6d. for coſts: but before the coſts were aſcer- 
tained and the judgment complete the defendant came to England, 
where he was arreſted by the plaintiff on an affidavit in which 
only the ſum of 84/. 195. 6d. was ſworn to as the debt. The ſhe- 
riff diſcharged the defendant out of cuſtody on his depoſiting a 
ſum of money as a ſecurity without taking any bail-bond ; and 
then the defendant obtained a rule calling on the plaintiff to ſhew - 
cauſe why on payment of 841. 195. Cd. he ſhould not be 98 
mitted to file common bail. 

Gurney, in ſupport of the rule, relied on the caſe of Fackſon v. 
Haſſell (a), where it was holden that the bail were not liable be- 
yond the ſum ſworn to and the coſts; and on the rule of Court 
5 Geo. 2., by the expreſs words of which the bail are not anſwer- 
able beyond that ſum, 

Marryat contri. This is not an application by the bail but by 
the defendant himſelf. As the ſheriff has neglected his duty, by 


the plaintiff diſcharging the defendant without * a bail-bond, the plain- 


Have any 
elaim on him 
beyond that 


ſum. 


(a) Dougl. 330. 
tiff 
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tiff ought to be put in the ſame ſituation as if the ſheriff had per- 
formed his duty. Now if a bail- bond had been taken, the bail 
10 the ſheriff would have been liable to the extent of the penalty 
of the bail-bond, under which the plaintiff might have recovered 
his whole debt and coſts. Mitchell v. Gibbons, 1 H. Bl. Rep. 76.3 
and Orton v. Vincent, Cop. 71., in which a ſimilar cafe of Savage 
v. Weſt, 9 Geo. 3. is referred to. In this reſpeCt thoſe three caſes 
as well as the caſe before the Court are diſtinguiſhable from that 
cited from Douglas, where the que ſtion was reſpeCting the 
extent of the liability of the bail to the af. And the rule of 
Court referred to has, in its conſtruction, been confined to the bail 
The diſtinction between the liability of the bail 
to the ſheriff and bail above was recognized in a late caſe here, 
Heppel v. King (a), where, after an attachment had been granted 
againſt the ſheriff for not bringing in the body, the Court would 
only relieve him on paying the whole debt and colts, though he 
contended that he was only liable to the ſum ſworn to and the 
coſts. * If therefore this rule be made abſolute, the plaintiff will 
be deprived of an advantage to which he would have been entitled 
if the ſheriff had done his duty, namely, a ſecurity for his whole 
debt. 

The Court were of opinion that, as the bail to the ſheriff (if any 
had been taken) would have been liable to the whole debt and 
coſts, by reaſon of the penalty of the bail-bond, the rule ought 


to be diſcharged. 
Rule diſcharged. 


(a) Ante, 7 vol. 370. 


— — EE ——— — 


The KING againſt The late Sheriff of WN 


in a Cauſe of TAYLOR v. ODLIN, 


1 defendant was arreſted in Trinity term laſt; the plaintiff 

ruled the ſheriff to return the writ in the ſame term, and on 
the 26th of June (the laſt day but one of the term) ruled him to 
bring in the body, ſo that the defendant had until the firſt day of 
this term either tojuſtify his bail or to ſurrender himſelf in diſ- 
charge of his bail. No bail were juſtified ; and the defendant did 
not ſurrender until the 8th of this month; on the yth (the follow- 
ing day) an attachment was moved for and obtained againſt the 


29 
1798. 


STEVENSON 
againſt 
CAMERONe 


8 3 
- 17th. 


If the ſheriff 
be once in 
contempt for 
not bringing 
in the body, 
that con- 
tempt is not 
purged bythe 
defendant's 
ſurrendering 
on a ſubſe- 
quent day. 
though be- 
fore an at- 


tachment is moved for againſt the ſheriff, 


Meriff 
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1798. ſheriff for his contempt in not bringing in the body at the return 
of the rule. | 


3 The only queſtion now before the Court was, whether the 5 pe 
The Sheriff contempt, incurred by the ſheriff for not bringing in the body, 0 


of M1D- were purged by the ſubſequent render of the defendant ? 

The Court (after conſulting the Maſter on the praQtice of the 85 
Court reſpecting this point) ſaid that it was not purged; and that 
in this reſpect the practice of this Court differed from that of the „ 
Common Pleas (a); and they diſcharged the rule for ſetting aſidle 
the attachment (5). | 1 | 

_ Eſpinaſſe in ſupport of the rule. 

Shermer againſt it. 


(a) Vid. Thereld v. Fiſher, 1 Bl. Rep. C. B. q. 
(5) But ſee The King v. The Sheriff of ITiddleſex ; ante, 7 vol. 527. 


Ads, Rankin and Others qui tam againſt Sir C. Maxsr, 
Knight. 


The Court T HIS action was brought by the plaintiffs, who are the aſſignees 
= = - of F. Martindale a bankrupt, for uſury charged to have been 
| „ ee committed on receiving intereſt on a bond given by Martindale 
a penal ac · and one Fitch to the defendant, H. Deane, and E. Crowe, on the 
tee th of June 17953 which bond was given in lieu of a former 


the plaintiff 24 
has been bond, dated 21 June 1792, by one R. Wood, Martindale, and 
— 4 Fitch, to the defendant and H. Deane, The writ was ſued out in 
DE the Trinity vacation 1797 returnable in the Michaclmas term follow- 
ing: the declaration was delivered on the 24th of April laſt, 
| whereupon the defendar:t obtained an imparlance to Trinity term 
laſt; iſſue was delivered in that ferm with notice of trial for the ſit- 
tings after the term; the record was then carried down for trial, but 
was withdrawn on account of the abſence of a material witneſs. 
In this term the plaintiffs obtained a rule callingon the defendant 
(i to ſhew cauſe why he ſhould not be at liberty to amend his declara- 
4 tion by ſtating, in the firſt count, the defendant's forbearance to 
R. Wood; and, in the other counts, by omitting to ſtate between 
whom the corrupt contract was made or to whom the forbearance 


And in ſupport of the rule were cited Croſ v. Kaye, 
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was given. 
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ante, 6 vol. 543. ; and Maddeck g. t. v. Hammett Knight, ante, 
7 vol. 5 5. in the former of which the Court permitted amend- 
ments to be made, though the record had been once carried down 

; | for 
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for trial, but was withdrawn in order to rectify the miſtake. But, 
after cauſe ſhewn, | 
The Curt (aid that, as there had been ſo much delay in this 
caſe on the part of the plaintiffs, they ought not in their diſcretion 
to permit any amendment to be made. And they 
Diſcharged the Rule. 
Bayley in ſupport of the rule. | 
Erſkine and Onſlow againſt it. 


| WILSON againſt MARRYAT. 
T HE plaintiff declared on a policy of inſurance made the 29th 
of February 1796, and averred tg be for the uſe and benefit 
of one Jahn Collet, upon the American ſhip Argonaut and cargo, 
« at and from Bourdeaux to Madeira and the Eaſt Indies and back 
to America, with liberty to touch ſtay and trade at all ports and 
places whereſoever on heroutward and homeward bound voyage.” 
The declaration then ſtated that the ſhip ſailed from Bourdeaux, 
and that in the courſe of the voyage inſured ſhe was ſeized and 
detained by certain officers of the King, by means whereof ſhe 
became loſt to the ſaid John Collet. The ſecond count tated a 
| loſs by the perils of the ſea. The third count was upon a policy 
made the 28th of May 1796 for the uſe of Collet on the American 


ſhip Argonaut and goods © at and from Bourdeaux to the Eaſt 


Indies, with liberty to touch call and trade at all ports places or 
iſlands whatſoever as well at the Cape as on this or on the other 
ſide of the Cape of Good Hope, until her arrival at her port of diſ- 
charge in Bengal.“ This policy was by a memorandum declared 
to be on certain wines and brandies ſpecified, warranted neutral ; 
and this count ſtated a loſs by the ſeizure and detainment 
of the King's officers in the courſe of the voyage inſured. 
The fourth count ſtated the loſs to be by the perils of the ſea. 
The fiſth count was on a policy dated the 15th of Augiſt 1796, 
effected on account of Collet and one Anthony Butler on goods 
warranted American on board the ſaid ſhip Argonaut (American) 
ce at and from Madeira to her laſt port.of diſcharge in India, with 
liberty to touch ſtay and trade at all ports places and iſlands whatſo- 
ever and whereſoever as well at the Cape of Good Hope as on this or 
on the other fide of it.” 'This count ſtated the goods to have been 


recover on the policy, 


ſhipped 


3k 


1798. 
RANKING 


againſs 


MARSH. 


Wedneſday, 
Nov. 21ſt. 
Under the 
late treaty 
between his 
country and 
the United 
States of 
America, it 
is not neceſ- 
fary that the 
trade from 
America to 
our ſettle- 
ments in the 
Eaſt Indies 
ſhould be 
direct: it 
may be car- 
ried on Cir- 
cuitouſly by 
the way of 
Europe, 


A natural- 
born ſubje& 
of this coun- 
try may alſo 
be a citizen 
of America 
for the pur- 
poſes of com- 
merce, and 
entitled to 
all the ad- 
vantages of 
an American 
under this 
treaty: the 
circum- 
ſtance of hĩs 
coming over 
here for a 
temporary 
purpoſe does 
not deprive 


bo | 2im of thoſe 
advantages, If there be any iliegality in the commencement of an integral voyage, and an inſurance 


be effected on the latter part of the voyage, which taken by itſelf would be legal, ill the aſſured cannot 
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ſhipped on board the Argonaut at Madeira on the 1ſt of Pune 


— 1796, and a like ſcizure and detainment by the ſame perſons in 


WILSON 
ogainſt 


the courſe of the voyage inſured. The {i xth count ſtated the loſs 


ManzyaT, by the perils of the ſea. There were alſo counts for money paid, 


and money had and received. The general breach aſſigned was 
non-payment, | | 

The defendant pleaded the general iſſue; and on the trial the 
jury found a ſpecial verdict, which after ſtating the making of the 
policies as mentioned in the 1ſt, 3d, and 5th counts, and for the 
benefit of the parties therein named, ſet forth in ſubſtance ag 
follows : 55 5 

The ſhip Argenaut on the 1 2th of June 1795 was purchaſed at 
Philadelphia in the United States of America by John Collet and 
A. Butler, who to the time of the loſs hereinafter ſtated continued 
owners thereof in equal moieties. Collet on the 25th of July 1795 
failed in the ſhip as maſter thereof from Philadelphia with a cargo 
of corn and flour for France, with a view of proceeding from 
thence with the ſhip after the diſpoſal of her cargo to Madeira 
and the Eaſt Indies, and from thence back to the United States. 
Before the ſhip's departure from Philadelphia Butler wrote to 
C:1let this letter Having given you a power of attorney for 
the complete management of my half of the ſhip Argonaut, her pre- 


ſent cargo, and any others you may chooſe-to put on board her, 
agreeably to your own judgment and will, the following obſerva- 


tions are offered ſolely to aſſiſt your refleCtions, and lead you to 


procure that information which muſt be neceſſary to form a found 


judgment how to act. For the employment of the Argonau?, three 
plans occur as probable to be accompliſhed, v:z. Firſt plan; after 
your arrival in France to get a freight to the e of France, and go 
from thence to Bombay, and get a freight of cotton to Canton; from 


Canton to take a freight back to the coaſt of Coromandel or Malabar, 


and in ſhort to keep the ſhip employed in the country commerce 


until ſhe has gained ſuſſicient to make a complete inveſtment in 


China for this country. Second plan; to go from France to Lon- 
don and there obtain a freight for any of the Company's ſettle- 
ments in the Ea Indies, and from ſuch ſettlement purſue the 
ſame plan of operations by country freight, or take a freight direct 
from Bengal for this country, or for Hamburgh, or other neutral 
ports. Third plan; to obtain a credit in London and go out to 
Bombay or Bengal with a complete inveſtment on our own ac- 
counts, to obtain a freight to China, and with that and the pro- 
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ceeds of the Engliſb inveſtment to load at Canton for this country, 1798. 
or with the proceeds of the Zng/i/h inveſtment to load at Bengal 
for this country directly back, or for France.” On the 1ſt of _ 
May 1796 Collet arrived with the ſhip at Breſt in France, and Mans Tar. 
there ſold the flour which had been laden on board her in America, 
and afterwards proceeded to Beurdeaus in France, where he 
ſold the remainder of the cargo; and certain other goods being 
the ſame mentioned in the 3d count and American property, 

belonging to Collet, (the United States of America not being then 

at war with any of the Belligerent Powers,) were there purchaſed 
and loaded on account of Collet on board the ſhip, which, with 
the cargo, on the ſaid 1ft of May 1796 was in ſafety at Beur- 
deaux. The ſhip from the time of her firſt ſailing from America 
to the time of the loſs continued American. Whilſt the ſhip 
remained at Bourdeaux Collet came from thence to London, and 
having procured a credit with J}//on (the plaintiff) the latter 
under the direction of Collet and during his ſtay in London pur- 
chaſed upon commiſſion within this kingdom with the monies or 


I upon the credit of him, (Wi//n) goods of Britiſh growth and 


75 5 
* * 


manufacture on account of Collet and Butler, the ſame being the 
goods in the 5th count mentioned, and being the property of 
Collet and Butler ; and Wilſon under the like direction of Collet, 
and during his ſtay in London, cauſed the ſaid goods to be ſhipped 
at London on the joint account and riſk of Collet and Butler on 
board three other American ſhips, in which they were conveyed 
from London to Madeira in the ſaid policies in the iſt and 5th 
counts mentioned, for the purpoſe of being reſhipped at Madeira 
into the ſhip Argonaut, and of being carried therein together with 
the goods ſo ſhipped on board her at Bourdeaux from Madeira to 
the Britiſh territories in the Zaf? Indies, and of being imported into 
== thoſe territories and traded with there; and the value of the ſaid 
"6 laſt-mentioned goods {till remains due from Butler and Collet to the 
= plaintiff. The ſhip Argonaut on the iſt of May 1796 ſailed from 
Bourdeaux with the goods ſo loaded on board her there to Madeira, 
in order to take on board her the goods ſo ſhipped from London, | 
and having arrived at Madeira took on board there as well 
= thoſe goods as certain Portugueſe wines for the purpoſe of pro- | | 
== ceeding with her whole cargo to the Britiſh territories in the Eaft 
Indies and of landing and trading with the ſame there; the ſaid | 
goods, &c. not being ſuch the importation whereof into the ſaid | ] 
territories was or is entirely prohibited; and neither Collet or the | 
Vol., VIII. D ſaid 
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1798. faid ſhip having been licenſed by the Z2/? India Company to fail 
or trade there. The Argonaut with her cargo having afterwards 
— ſailed from Madeira in the proſecution of her ſaid voyage to the 
MARZTAT. Ea Indies in the courſe of ſuch voyage, to wit, on the 2d of 
Auguſt 1796 at Symon's Bay near the Cape of Good Hope was 

| with her cargo ſeized and detained by Sir G. K. Elphinſtone com- 
mander of a ſquadron of the King's ſhips of war, upon ſuſpicion 

of being an illicit trader; by means whereof not only Collets 

moiety of the ſhip and goods in the 3d count mentioned were 

Joſt to him to the amount of the ſum inſured by him reſpectively 

thereon, but alſo the goods in the 5th count mentioned were loſt 

to Coilet and Butler, who were intereſted therein to the amount 


within alleged. 

From the time of the ſhip's departure from Bourdeaux until and 
at the time of the ſeizure of the ſame Collet was maſter thereof; 
and two Britiſh boys, whom Collet carried with him from London 

at the ſolicitation of their friends, were employed on board the 
ſhip during the voyage. Butler was a natural-born ſubject of this 
kingdom, but was reſident and domiciled in the State of Peny/- 
vania in America before and at the time of the declaration of the 
independence of the United States, and has ever fince continued 
to be reſident and domiciled there ; and upon ſuch declaration of 
independence became and from thence hitherto bath been and 
Mill is a citizen of the ſaid United States. Collet was alſo a natural 
born ſubject of Great Britain, and long before and until July 1783 
(being after the ratification of ſuch independence) was a ſeaman 
engaged in the navigation of Britz/h merchants ſhips. In Jul 
1784 he went with his wife and children to ſettle and perma- 
nently reſide in the United States of America, and then became 
and was received as a citizen of the ſame States: he has ever 
fince been domiciled there, and has been from time to time em- 
ployed in the command and navigation of ſhips belonging to 
himſelf and other perſons citizens of the United States. On the 
16th of February 1793 the proclamation (uſually made at the 
beginning of every war) was made here by the King by the advice 


of his Privy Council, forbidding all mariners and ſeafaring men, © 
natural-born ſubjects of this country, entering or continuing in the # » 
ſervice of foreign Princes and States, or ſerving in any foreign = ' 
ſhip or veſſel, without the King's ſpecial licenſe. Collet had not » 
obtained any ſpecial licenſe from his Majeſty in that behalf. | : 5 


On 


In THE TeRTY-NINTH YEAR of GEORGE III. 


On the 19th of November 1794 a treaty of amity commerce and 
navigation was ſigned at London on the part of Great Britain and 
the United States of America, which, with an additional article 
thereto ſubjoined, was ratified and confirmed on the part of the 


United States at Philadelphia on the 14th of Aug 1795, and by 
his Majeſty at 87. James's on the 28th of October in that year; 
being the ſame treaty mentioned and referred to in the act of the 


37 Geo. 3. c. 97. entitled, & c. By that treaty it was (amongſt other 
things) agreed (here the ſeveral parts of the treaty referred to 


below (a) were ſet out : but it was underſtood that other parts of 
the 


(a) © It is agreed between his Majeſty and the United States of America that there 
ſhall be a reciprocal and entirely perfect liberty of navigation and commerce between 
their reſpective people in the manner under the limitations and on the conditions ſpeci- 
fied in the following articles.“ | ; 

« His Majeſty conſents that it ſhall and may be lawful during the time hereinafter 
limited for the citizens of the Unite1 States to carry to any of his Majeſty's iſlands and 
porte in the Veſi Indies from the United States, in their own veſſels, not being above the 
burthen of ſeventy tons, any goods or merchandizes being of the growth manufacture or 
produce of the ſaid States, which it is or may be lawful to carry to the ſaid iſlands or 
ports from the ſaid *tates in Britiſh veſſels. And that the ſaid American veſſels ſhall be 
ſubject there to no other or higher tonnage duties or charges than ſhall be payable by Britiſh 
veſſels in the ports of the United States : and that the cargoes of the ſaid American veſ- 
ſels ſhall be ſubject there to no other or higher duties or charges than ſhall be payable 
on the like articles if importei there from the ſaid States in Britiſh veſſels. And 
his Majeſty alſo conſents that it ſhall be lawful for the American citizens to purchaſe 
load and carry away in their veſſels to the United States from the ſaid iſlands and ports 
all ſuch articles, being of the growth manufacture or produce of the ſaid iſlands, as may 
now by law be carried from thence to the laid States in Britiſh veſſels, and ſubject only to 
the ſame duty and charges on exportation to which Britiſp veſſels and their cargoes are or 
ſhall be ſubject in ſimilar circumſtances. Provided always that the (aid American veſſels 
do carry and land their cargoes in the United States only, it being expreſsly decreed and 
declared that during the continuance of this article the United States will prohibit and re- 
ſtrain the carrying of any molaſſes ſugar coffee cocoa or cotton in Anerican veſſils either 
from his Majeſty's iſlands or from the United States to any part of the world, except the 
United States, reaſonable ſea-ſtores excepted. Provided alſo that it ſhall and may be law. 
ful during the ſame period for Britiſh veſſels to import from the ſaid iNands into the Uni- 
ted States, and to export from the United States to the ſaid iſlands, all articles whatever, 
being of the growth produce or manufacture of the (aid iſlands or of the United States 
reſpectively, which now may by the laws of the ſaid States be ſy imported and exported z 
and that the cargoes of the ſaid Britiſh veſſels ſhall be ſubject to no other cc higher duties 
or charges than ſhall be payable on the ſame articles if ſo imported or exported in Ameri. 
can veſſels. It is agreed that this article and every matter and thing therein contained 
ſhall continue to be in force during the continuance ef the war in which his Majefty is 
now engaged, and alſo for two years from and atter the day of the Ggnature of the preli- 
minary or other articles of peace by which the ſame may be terminated,” 
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Article 12th, 


« His Majeſty conſents that the veſſels belonging to the citizens of the United States Article 13th; 


of America ſhall be admitted and hoſpitably received in all the ſea- ports and harbours of 
the Britiſh territories in the Eaſt Indies. And that the citizens of the ſaid United States 


muy freely carry on a trade between the ſaid territories and the ſaid United States in all 
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the treaty might be referred to in argument.) The plaintiff at the 
times when he cauſed the ſaid goods tobe ſhipped at London, and alſo 


articles of which the importation or exportation reſpectively to or from the ſaid territories 
ſhall not be entiiely prohibited; provided only that it ſhall not be lawful for them in any 
time of war between the Britiſh Government and any other Power or States whatſoever to 
export from the ſaid territories, without the ſpecial permiſſion of the Britiſh Government 
there, any military ſtores, or naval ſtores, or rice, The citizens of the United States ſhall 
pay for their veſſels, when admitted into the ſaid ports, no other or higher tonnage duty 
than ſhall be payable on Britiſh veſſels when admitted into the ports of the United States; 
and they ſhall pay no other or higher duties or charges on the importation or exportation of 
the cargoes of the ſaid veſſels than ſhall be payable on the ſame articles when imported of 
exported in Britiſb veſſels. But it is expreſsly agreed that the veſſels of the United States 
ſhall not carry any of the articles exported by them from the ſaid Britiſb territories to any 
port or place except to ſome port or place in America, where the ſame ſhall be unladen; 
and ſuch regulations ſhall be adopted by both parties as ſhall from time to time be found 
neceſſary to enforce the due and faithful obſervance of this ſtipulation. It is alſo under- 
ſtood that the permiſſion granted by this article is not to extend to allow the veſſels of the 
United States to carry on any part of the coaſting trade of the ſaid Britiſh territories ; but 
veſſels going with their original cargoes or part thereof from one port of difcharge to ane 
Other are not to be conſidered as cariying on the coaſting trade. Neither is this article to 
be conſtrued to allow the citizens of the ſaid States to ſettle or reſide within the ſaid ter- 
ritories, or to go into the interior parts thereof without the permiſſion of the Britiſp Go. 
vernment eſtabliſhed there. And if any tranſgreſſion ſhould be attempted againſt tte 
regulations of the Britiſh Government in this reſpe&, the obſervance of the ſame ſhall and 
may be enforced againſt the citizens of America in the ſame manner as againſt Britiſh 
ſubjects or others tianſgrefling the ſame rule. And the citizens of the United States, 
whenever they arrive in any port or harbour in the ſaid territories, or if they ſhould be 
permitted in manner aforeſaid to go to any other place therein, ſhall always be ſubject to 
the laws government and juriſdiction of whatever nature eſtabliſhed in ſuch harbour port 
or place, according as the ſame may be. The citizens of the United States may alſo 
touch for refreſhment at the iſland of Sr. Helena, but ſubject in all reſpects to ſuch re- 
gulations as the Britiſh Government may from time to time eſtabliſh there. 

6 It is agreed that the firſt ten articles of this treaty ſhal! be permanent; and that the 
ſubſequent articles (except the 12th) ſhall be limited in their duration to twelve years, to 
be computed from the day on which the ratifications of this treaty ſhall be exchanged, 
Laſtly, this treaty when the ſame ſhall have been ratified by his Majeſty and by the Pre- 
ſident of the United States by and with the advice and conſent of their Senate, and the 
re ſpective ratifications mutually exchanged, ſhall be binding and obligatory on his Majeſty 
and on the ſaid States, and ſhall be by them reſpeRively executed and obſerved with punctu- 


| ality and the moſt ſincere regard to good faith. And whereas it will be expedient in order the 


better to facilitate intercourſe and obviate difficulties, that other articles be propoſed and 


added to this treaty, which articles from want of time and other circumſtances cannot 


now be perfeQed, it is agreed that the ſaid parties will from time readily treat of and 
aoncerning ſuch articles, and will fincerely endeavour ſo to form them, as that they may 
6 nduce to mutual convenience, and tend to promote mutual ſatisfaction and friendſhip; 
an! that the ſaid articles after having been duly 1atified ſhall be added to and make a part 


o this treaty,” 


An additional article was fubjoined to the ſaid treaty before the ratification thereof in 
America, whereby it was ſurther agre*d in manner following (viz. } ** Ir is further agreed 
between the ſaid contraQting parties that the operation of ſo much of the 12th article of 
the ſaid treaty as reſ»eGts the trade which his Majeſty thereby conſents may be carried on 
between the ſaid United States and his Iſlands in the Wt Indies, in the manner and on 
the terms and conditions therein ſpccifici, ſhall be ſuſpended,” 


when 
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when he cauſ:4 the policies of aſſurance to he effected, was a 1798. 
natura l- born ſubje & of the King, reſident in London, and knew 
that the ſhip called the Argonaut was deſtined for the Britiſb ter- 1 
ritories in the Eaſt Indies, and that the ſaid goods were intended Max Tr. 
to be carried on board her directly from the reſpective places at 
which the ſame were ſo ſhipped and intended to be ſhipped as 
aforeſaid to thoſe territories, and intended to be landed and im- 
ported there for the purpoſe of trade therein, The ſpecial ver- 
dict then ſtated notice to the defendant of all the premiſes, and 
a demand of payment and refuſal, and his undertakings in the 
manner ſtated in the 1ſt, 3d, and 5th counts, upon which da- 
mages are aſſeſſed; and it negatived the promiſes in the other 
counts; concluding in the common form. 
This caſe was three times argued at great length ; firſt in Eafter 
Term laſt by Giles for the plaintiff, and Rows for the defendant ; 
next in Trinity Term following by Gibbs for the plaintiff, and Law 
for the defendant; and in this Term by ZEr/tine for the plaintiff, 
and Adam for the defendant. 
On the part of the defendant (a) the following grounds of ob- 
jection were urged againſt the plaintiff's right to recover in this 
action. 1. It is the general policy of this country, manifeſted by 
various acts of Parliament from the 9g and 10 W. 3. c. 44., to the 
35 Geo. 3. c. 5 2., and 37 Gee. 3. c. 31., to confine the Eaſt India 
trade to be carried on not only from Great Britain but by an ex- 
cluſive company; and it would be very dangerous to break in 
upon that principle (which includes private rights as well as pub- 
lic policy) further than we are bound to do by the moſt plain and 
poſitive ſtipulations with foreign countries. The territories, 
power, and trade of Great Britain in India are of ſuch extent, 
that it is of great conſequence to any nation to be allowed 
to participate in the advantages of a commercial intercourſe upon 
any terms. 2, Under the 13th article of the treaty which 
lets in the Americans to the Eaſt India trade, the circuitous 
commerce which is the ſubject of the inſurances was not permiſ- 
ſible at all, that article only allowing of a direct intercourſe be- | 
tween the United States and the Briti/h ſettlements in India: and | 
the word betxveen is ſtrongly. indicative of that intention in the 
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(a) It was thought more per ſpieuous to reverſe the uſual order of arguments, by ſta- 
ting thoſe of the defendant in the fitſt inſtance, to which the plaintiff's arguments were 
J.4 anſwer, 
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1798. framers of the treaty. The term United States is there uſed geo- ; Sy 
graphically, as one of the termini; for the privilege to trade be- 
4 tween them and the Britiſb territories in India is given ta *© the | 
Max VAT. citizens of the ſaid United States.” The reaſon why the terms 5 
to and from, made uſe of in regulating the Weſt India trade with "= 
America in the preceding article, were not adopted in this, was, 
becauſe in that trade different regulations were required in the dif. 
ferent voyages 70 and from America to the Weſt Indies, and there- 
fore it was neceſlary to diſcriminate between them: but here there 
being no ſuch neceſſity for diſcrimination, the word between is uſed | 
as comprehending both the other terms, and ſynonymous with 7 
them, and is therefore equally deſcriptive of the ſame direct inter- 
courſe as it muſt be acknowledged was intended with reſpect tothe T | 
Weft India trade. And ſo the Americans themſelves have con- 
dered it in the additional article introduced by them, ſuſpending ; 
the 12th article, where the term bberzucen is uſed as deſcriptive of 
the trade 70 and from. This conſtruction is further aided by the 
term original cargo in the 13th article, with which only American 
veſſels are allowed to trade from one port of diſcharge in India to 
: another; which muſt mean original cargo from America, and not 
| as in this caſe frgm France, Great Britain, and elſewhere; fort 
could not have been in the contemplation of the contracting parties 
that the ſhips ſhould ſail in ballaſt from America in the firſt in- 
ſtance. And if this be not the true conſtruction, great encourage- 
ment will be held out to Britiſh ſubjects to carry on this traffic in | 
American bottoms, in fraud of the Eat India Company. So the | 
term © port of di/charge” uſed in the treaty cannot mean a mere 
place of dep:/it for the cargo. 3. By the 14th article of the treaty, 
the trade granted between America and the King's dominions in 
Zurope is to be ſubject to the laws of the reſpective countries; and 
- by the prior exiſting laws of Great Britain, all perſons, as well fo- 2 
reigners as natives, (excepting the E India Company,) are pro- 
hibited trading from Great Britain to the Eaſt Indies. Here the 7 - 
Argonaut having originally ſailed from America to France, and 
from thence to Madeira, to take in goods ſent from Great Britain Ra 
for that purpoſe, to be carried to the Brizi/bſcttlements in India, was ap 
in effect a trading from Great Britain to the Faſt Indies; and the BY 
American owners thereby fraudulently uſed the privilege granted 
by the 14th article of trading freely between America and Great 
. Britain as a colour and pretence for trading from Great Britain to 
the £9} Indies, which is not within the ſcope of the 13th article, . 2 
= that 8 
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that expreſsly regulates the trade of America with the Eaſt Indies. 
4. Admitting ſuch a circuitous voyage from America to India by 
the way of Zurope to be warranted by the treaty, ſtill this voyage 
undertaken with that contemplation was illegal in its commence- 
ment, that being before the ratification of the treaty. And no 
part of an illegal voyage can be inſured. The 23d ſtat. of the 
37 Geo. 3. c. 97. only ratiſies acts and engagements done and 
entered into by the reſpective people after ſuch ratification. But 
if it be conſidered only as a voyage from Bourdeaux, and ſo com- 
mencing after the ratification of the treaty,, then it is not within 
the protection of the 13th article, as not being a trading between 
America and the Ea/? Indies, even in the moſt extenſive ſenſe of it. 
5. Whatever privileges C/lct, for whoſe benefit the inſurance was 
made, might have claimed as an American citizen, yet having 
been born under the King's allegiance, and not being a citizen of 
the United States at the time of the declaration of their independ- 
ence, he can only be conſidered as a Britiſh ſubje& within the 
ſcope of the navigation laws of Great Britam. Vattel. b. 1. c. 19. 
fe 20. to 22. conſiders that it belongs to the particular laws of each 
country to declare who are its citizens. But it is clear that by the 
laws of this country no ſubject can ſhake off his allegiance. Co, 
Lit. 129. a. nemo patriam in qud natus eff exuere, nec. ligeantie de- 
bitum ejurare, poſſit. Foft. C. L. 184. In caſe of high treaſon no 
ſubject can allege in his defence that he was in the ſervice of a fo- 
reign ſtate. Townly's Caſe, Foft. 7. Macdonald's Caſe, ib. 59, 603 
in which latter caſe it is ſaid that it is not in the power of a foreign 
prince, by naturalizing or employing a ſubject of Great Britain, 
to difſolve the bond of allegiance between that ſubje& and the 
Crown ; though by ſuch foreign naturalization he may entangle 
himſelf (ſays Lord Hale, Vol. I. 68.) in difficulties and in a con- 


flict of duties. But in theſe caſes, Huberus, b. 1. tit. 3. c. 2. and 


12. lays down the principle that courteſy is only due to the laws of 
another country ſo far as they do not claſh with our own. Now 
here, Collet having inconſiſtent duties to perform, as an American, 
and as a Britiſh ſubject, cannot be received in both characters. Ag 
a Britiſh ſubject he is under an abſolute incapacity by virtue of the 
act of navigation 12 Car. 2. c. 18. of being received in the eba- 
racter of maſter of an American veſſel; and in the ſame character 
he is expreſsly prohibited by the acts for regulating the trade to the 
£aft Indies from trading thither, except under the orders or by the 
licenſe of the Zaf India Company. If Collet, being a natural- 


D 4 | | bon 


39 
1798. 


— 
Wir $80N 
againſt 
MARRVYATr. 


40 


1798. born ſubject, could navigate a Britiſb ſhip, it ſeems to follow that 


Wy 


a'2 


Mazzrar. encouragement to all our ſeamen to emigrate and ſettle in foreign 


29 to which the veſſel belongs. If he could, it would operate as an 


« Writ ne exeat regno, and when abroad he might be recalled by the 
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he could not navigate a foreign veſſel as a citizen of that country 


countries. Collet was in that ſituation, that when at home he 
might have been reſtrained from going out of the kingdom by the 


King's proclamation. Dy. 296. a; and in fact he was compre- 
hended in the proclamation ſtated in the ſpecial verdict. No 
alteration in the rights and duties of a natural-born ſubjeCt can be 
effected but by act of Parliament, not even by the ſole act of the 
King, much leſs by any aCt of his own. Inſtances of ſuch alter- 
ation by the Legiſlature occur in the 14 and 15 Hen. 8. c. 4. as to 
alien duties; in 5 Geo. I. c. 27. as to artificers going abroad; in 
the 26 Geo. 3. c. 60. /. 8. as to ſhip-owners reſiding out of the 
King's dominions; in the 34 Geo. 3. c. 68. / 8. as to maſters and 
mariners taking oaths of allegiance to any foreign ſtate. As to 
the caſe of Scatt g. t. v. Schawrtz, Com. Rep. 677., where it was 
holden that foreigners domiciled in Ruſſia might be conſidered as 
Ruſſian ſeamen within the act of navigation, it is to be obſerved 
that the opinion of the Court turned altogether upon the caſes of 
foreigners of a third country ſo domiciled ; to which no objection 
could be made on our part, if ſuch were the law of Rua, as it ap- 

2ared to be. But with reſpeCt to one of the mariners there, who 
was an 17iſpman, no opinion was given; and his was treated as a 
diſtinct caſe from the others. It is therefore no authority in the 
preſent caſe. But by a late decree of the Privy Council (a) on 
23d June 1797, it was declared that one Smith, who had become a 
Citizen of the United States ſince the declaration of independence, 
was not a legal captain of an American veſſel within the navigation 
act; and on that account they decreed that ſhe was liable to con- 
fication in the port of Liverpool, where ſhe had entered and had 
been ſcized ; but, in conſideration that it was the firſt caſe of the 
kind which had occurred ſince the independence of America, the 
forfeiture was remitted by the Crown, A ſimilar caſe was there 
mentioned, which is to be found in Reeves's Law of Shipping, 
252., where a Scotchman claiming to be a burgher of Szockho/m 
came to this country with a Sed yeſſel of which he was maſ« 
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(a) This was ſtated to have been in conformity with the opinion of the King's Ad- 
vocate, and the Attorney and Solicitor General, which were taken on the part of the 
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ter; but the Privy Council in 1732, by the advice of Sir Philip 


of which a forfeiture of the veſſel was incurred. All the authori- 


ſubject of this country may gain a right of citizenſhip by adoption 
in a foreign country, which may be recognized here, (till that can 
only hold good while he continues abſent from his own countryz 
but immediately upon his return all his natural rights and duties 
revive, and he can no longer exerciſe any privilege inconſiſtent 


himſelf from any obligation which the law throws on him as 
ſuch ; ſtill leſs can he do an act which is poſitively forbidden to 
be done by any reſident ſubject of Great Britain. 
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right to purchaſe goods in any port of the world, and carry them to 
any port in the Ea Indies, except within the limits of the Britiſb 
ſettlements. The only boon therefore that Great Britain could 
confer in this reſpect was the right of trading to her own ports 
there. This was meant to be given by the treaty in queſtion, con- 
firmed by the two acts of the 37 Geo. 3. c. 97, and 117. The only 
reſtraint the policy of this country required was that America 
ſhould not import Ze India goods into Europe from our ſettle- 
ments; but the importing of Briti/h goods inſtead of her own into 
India was a benefit rather than a diſadvantage to Great Britain, and 
therefore could never have been intended to be prohibited. 2.The 
right of trading to every part of the Britiſb dominions was given 
to America in the moſt general terms by the 11th article of the 
treaty, which eſtabliſhes a reciprocal and entirely perfect liberty of 
navigation and commerce between the two nations. But this is on 
certain conditions after ſpecified ; which was meant to preclude 
any reſtriction by implication. Then this is followed up by the 
13th article, which reſpects the Za/? India trade; whereby the 


admitted and hoſpitably received in all our ports and harbours 
there; and then he gives liberty to the Americans freely to carry 
on trade between the ſaid territories and the United States in all 
articles, except ſuch the importation or exportation of which is 
prohibited. The prohibition therefore is as to the articles, and not 
as to the place from whence they come. The effect of this, if it 
ſtood alone, would be that the Americans might trade freely to or 
from the Eaſt Indies by whatever circuitous rout they pleaſed; for 
13 trade 


with the character of a natural-born ſubject. He cannot excuſe 


Arguments for the plaintiff, — — TI. Before the treaty America had a 


King conſents in the firſt inſtance that the Americans ſhall be 
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WILSON 


againſt 
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trade is a word of the largeſt fignification. And it is to be ob- 


— ſerved that no ſuch liberty to trade freely is given by the 12th 


WILSON 
againſt 


article, as to the 2/7? Indies, but only a liberty to carry, & c. And 


Maxzyar. this conſtruction muſt have been the underſtanding of the con- 


tracting parties, as appears by the ſtipulation which immediately 
follows, namely, that the Americans ſhall not carry any articles 
exported from the Briti/h territories in India except to ſome port 
or place in America. This proviſo would have been unneceſſary 
if the word betaveen were underſtood as limiting the trade before 
to a direct intercourſe. But the expreſs ſtipulation in reſtraint of 
the homeward trade to America, and of that only, ſhews that no 
ſuch reſtriction was intended as to the outward trade, which there- 
fore remains to be enjoyed according to the phraſe of the treaty 
with an entirely perfect liberty. Neither does the word betaveen, 
independently of explanatory matter, neceſſarily mean a direct 
intercourſe 7o and from: but admitting that it would in general, 
yet here it is confined expreſsly to the homeward trade, that is, 
from the Britiſh territories in India to the United States. And 
if this had been intended to apply to both the voyages, why 
ſhould the expreſſions uſed in the 12th article as to the V. 
India trade, which expreſſed that ſenſe in the moſt unequivocal 
manner, have been varied from in the 13th? The term © ori- 
ginal cargo,” as applied to the coaſting trade in India, means no 
more than the outward-bound cargo as contradiſtinguiſhed from 
a cargo collected in India, and can by no uſage or conſtruction 
be limited to a cargo collected in America, which might have 
been more eaſily expreſſed in terms if ſo intended. And it 
would have been abſurd if it had been ſo limited: for it cannot 
be denied that, if European goods were imported into America, 
they might not afterwards be ſhipped from thence to the EA. 
Indies; and the framers of the treaty could never have intended 
ſo frivolous a diſtinction, as that it might be permitted to do that 
indirectly which could not be done directly. It would alſo be 
injurious to ſound policy, as the only effect of it would be that 
of making America a depot of goods for the E Indies. 3. There 
is no ground for the ſuppoſed dilemma of the commencement, 
of the voyage being either illegal, as made with the contempla- 
tion of going to our ſettlements in the En Indies before the 
ratification of the treaty, or not being within the protection of 
the treaty at all, as commencing in France and not in America 
aſter ſuch ratification. For in fact it did commence in America as 

it 
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itt legally might without any treaty, if not intended to go to the 1798. 
| Britiſh ports there: and the ſpecial verdict only finds that Collet ——— 
had a voyage to the Ea Indies in contemplation when he failed = 
from America: it does not appear that he had any intention of Mazarar, 
proceeding to the Britiſh ſettlements in India until after the ratifi- 
cation of the treaty. At any rate no illegal act had been done 
before the policy commenced, at which time the ratification had 
taken place. In the caſe of Camden v. Anderſon (a) tried before 
Lord Kenyon at Guildhall, which was an action on a policy of 
inſurance from Bembay home, though the ſhip had before gone 
beyond the extent of the licenſe granted by the Za/? India Com- 
pany in ſailing to Goa and getting a cargo there for Bombay, yet 
it was holden that the underwriter could not take advantage of an 
act of forfeiture committed by the ſhip on a prior voyage before 
the one inſured, 4. It is now clearly ſettled that though a natural- 
born ſubject cannot throw off his allegiance to the King, but is 
always anſwerable criminally for acts done by him againſt it, yet 
for commercial purpoſes he may acquire the rights of a citizen of 
another country to aſcertain which recourſe muſt be had to the 
laws and uſages of that country which has adopted him. This 
rule was eſtabliſhed in the caſe of Scott g. 1. v. Schawriz, Com. 
Rep. 677. 689. and has been always adhered to ſince. In like 
manner denizens of this country are entitled to all commercial ad- 
vantages of natural- horn ſubjects, (but not to many political ones,) 
though their allegiance is ſtill due to their natural Sovereign. The 
caſe alluded to of Smith, and others of the like ſort, turned alto- 
gether upon the queſtion of fraud. Smith had become a citizen of 
America for a particular purpoſe, and not bona fide ; there was no 
previous reſidence or domicile there, as there was in this caſe. 
Collet naturalized and domiciled in America could not have inſured 
his property Engliſb, ſuppoſing a war between France and America, 
and England in a ſtate of neutrality : nor could he have availed 
himſelf of the privilege of trading as an Engli/bman without re- 
turning to this country to reſide or fixing his domicile here. It 
was ſo conſidered in the report of the caſe in Com. 690. Then if 
he were an American citizen within the navigation act while his 
domicile remain in America, his merely _— here for a tem- 


(a) This was not the 906 reported ante, 6 vol. 723, but ſtated to ariſe out of the ſame 
tranſaction, and about the lame time. 
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porary purpoſe will not change the nature of his ſituation, or de- 
prive him of his rights as a citizen of the United States. 
Cur. adv. vult. 


Lord Kenyon Ch. J. now delivered the opinion of the Court. 
As this caſe was argued ſo recently, and as every argument was 
urged that bore on the ſubject either on the one ſide or the other, 
little remains for us but to draw the PRO concluſion from thoſe 
arguments. 

Without ſtating again all the facts of che caſe, the queſtion is, 
whether, as the ſhip and goods inſured have been totally loſt to the 
afſured, the party againſt whom this action is brought be or be 
not liable to pay that loſs on his contract of indemnity ? In diſ- 
cuſſing that queſtion other points of great magnitude were raiſed. 
On the part of the defendant it was ſaid that this was a caſe of vaſt 
importance, becauſe it was an attempt by the plaintiff to invade 
the monopoly of the Za/? India Company, and to ſupplant them 
in their trade, and that this affected the Public as well as indivi- 
duals, becauſe the Eaſ India Company is ſo nearly connected with 
the political ſtate of the country, and becauſe our poſſeſſions in the 
Eaſt Indies contribute ſo largely to the revenues of this country. 
On the other hand it ĩs a caſe of great importance, inaſmuch as it 
involves in it the fair expoſition of the treaty between this country 
and America. And in the courſe of the argument we were (a little 


irregularly) threatened on both ſides, by the one party not to touch 


the concerns of the EH Lidia Company, by the other not to irri- 
tate our allies in America. With regard to the Bat India Com- 
pany; they will always find their intereſts ſecured by the laws of 
this country as adminiſtered in our courts of juſtice. And I hope 
that there is no jealouſy, or even ground of jealouſy, on the part 
of the Americans, but that they know that when their rights come 
to be diſcuſſed here the greateſt attention will be paid to their in- 


| tereſts. They have long been acquainted with the habits of this 


country, and with the mode of adminiſtering juſtice here: until 
within theſe few years their cauſes uſed to come over here to be 
diſcuſled, and I never heard that the deciſions in our courts ever 
awakened the leaſt jealouſy in the breaſts of the inhabitants of 
that country. 

The great queſtion in the cauſe 1s whether or not, the loſs having 
happened, any circumſtances be diſcloſed in the verdict on which 


the defendant can reſiſt the plaintiff's — Three objections 
have 
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have been raiſed on the part of the defendant. I will diſpoſe of 
that firſt, which was the laſt in the argument, namely, that Collet 
the captain of the ſhip and part owner was an Eng lliſoman by 
birth, and was not therefore a citizen of America within the 
meaning of the treaty between this country and America. On a 
former day we intimated our opinion that there was not much 
weight i in this objection, and after conſideration we are clearly of 
opinion that there is none. Collet is a citizen of this country by 
birth, ſo that he cannot throw off his allegiance to this country: 
he is alſo a citizen of America for the purpoſes of commerce, it 


citizen of that country. And the circumſtance of his being a na- 
tural born ſubject here cannot deprive him of the advantages of 
being a citizen of that country. 

The next objection ariſes on the conſtruction of the 13th ar- 
ticle of the treaty between this country and America, which has 
been conſirmed by act of Parliament. It was contended that the 
intercourſe muſt be immediate and direct between America and the 
Eaſt Indies, on the true meaning of that article : but on the fulleſt 
conſideration that we can give, comparing this with the other ar- 
ticles of the treaty, we are alſo of opinion that this objection is un- 
founded. That the party inſured might have come from America 
to other countries in Europe, and bought goods and carried them 
back to America, and from thence to the Eaſt Indies, ſeemed to 
be admitted. Then, in point of reaſon, why may not that which 
may be done indirectly be done directly? and on the fair con- 
ſtruction of the words of this article we think that this objeCtion 
cannot prevail. 

The remaining objeCtion is that the voyage inſured was a part 
of a voyage, the whole of which (ſuppoſing it to be one integral 
voyage) was not legal in its inception, and that if there be any in- 
firmity in any part of an integral voyage, the whole for this pur- 
pole becomes illegal. But this argument is too refined as applied 
to this caſe. Before the commencement of this voyage there 
was a rumour that a treaty between the two countries was in agi- 
tation, and this perſon came to England probably with a view of 
carrying on the voyage to the Ea Indies under the treaty. How- 
ever, in deciding this caſe we muſt look to the facts diſcloſed in 
the ſpecial verdict, Now it is not there ſtated that the continuation 
of the N to the Brit ib ſettlements in the 2 Indies was the 
voyage 


being found by the ſpecial verdict that he has been adopted as a 
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voyage that was at all hazards to be performed when the voyage 


began in America. For though different plans had been luggeſted 


WIISON 


againſt 
'MAukYAT. 


entitled to the judgment of the Court. 


by Butler in his letter for the continuation of the voyage, it is 


only found by the ſpecial verdict, that Collet, when he ſailed from 


America, intended to go to the Eaſt Indies, without ſaying to that 
part that belongs to Great Britain. As far as reſpected the Ame- 
ricans, every other part was mare liberum; and though before 
the treaty the party aſſured could not have gone to any of our 
ports in the Zaft Indies without being guilty of an infraction of 
our laws, he might have gone to any other port in the Eaſt Ingles, 
Every thing therefore in the verdict relating to theſe different 
plans, though a fair ſubject of inveſtigation and diſcuſſion, may 
now be laid out of our conſideration ; it not being found in any 
part of the ſpecial verdict what preciſe voyage the parties had in 
contemplation at the inception of the voyage in America. Then, 


if the voyage inſured be not infected by what was done in Ame- 


rica, it was a legal voyage. The ſhip originally ſailed from Phi- 
ladelphia to Breft and then to Bourdeaux, which ſhe might legally 
do; and before ſhe left the latter place the treaty between this 
country and America was ratified ; it then appears that in May 
1796 ſhe failed to Madeira, where ſhe took in other goods,“ for 
the purpoſe of proceeding with the whole cargo to the Briti/h 
territories in the Z2/? Indies,” which then ſhe might well do un- 
der the treaty that had before that time been ratified. Then it 
does not appear that Collet had any intention of going to any of 
our ſettlements in the Zaf? Indies until after the ratification of the 
treaty. And though I admit that, if there had been any infirmity 
in any part of the integral voyage, it would have made the whole 
illegal, ſo that the aſſured could not recover upon a policy on any 
part of it, yet it not appearing that in fact there was any illega- 
lity in any part of this voyage, we are of . that this objec- 
tion alſo fails. 

On the whole therefore we are of opinion that the plaintif is 


Judgment for the plaintiff, 
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SALT again/? SALT and Another, Executors. 


þ wk plaintiff having brought an action againſt the defendants, 
as executors of the laſt incumbent of the rectory of Hilder- 
ſham in Cambridgeſhire, for dilapidations, the defendants paid 
3ool. into court under the common rule; to ſet aſide which rule 
the plaintiff obtained another rule niſi, on the authority of Squire 
v. Archer, 2 Str. 906. | 

Mood ſhewed cauſe againſt that rule (a). It is a general rule 
that in all actions for non-payment of money the defendant may 
bring money into court, though in actions of treſpaſs'or tort he 
cannot. Now this is in ſubſtance an action for non-payment of 
money. The declaration ſtates, in the uſual form, that by law 
all rectors, &c. are bound to repair; that if they leave the houſes, 
&c. out of repair they or their executors are bound to ſatisfy to 
the ſucceflors ſo much money as will be ſufficient for the pur- 
poſe of repair; that the houſe in queſtion was left by the defend- 
ants? teſtator out of repair; and that a large ſum of money, to 
wit, 950/., is neceſſary to be laid out in the repair; and the 
breach is, the non-payment of that ſum. The circumſtance of the 
ſum demanded being uncertain is no objection to paying money 
into court, becauſe that objection would equally apply to a quan- 
tum meruit, and yet in ſuch a caſe there is no doubt but that 
money may be brought into court. In the Eecleſiaſtical Courts, 
Where ſuits of this kind are more frequently inſtituted than in the 
common law courts, the defendant is permitted to pay money 
into court; therefore for the ſake of uniformity the proceedings 
ought to be the ſame in both courts. With regard to the caſe 
cited from Strange; it is obſervable that it is a ſhort looſe note, 
not expreiling the grounds on which the Court proceeded : but 
the authority of that caſe may well be doubted, when it is con- 
ſidered that in Okes v. Ange (b) it was taken for granted that a de- 
fendant might plead a tender (which is like paying money into 
court) to ſuch an action as the preſent. Beſides this is an adtion 
againſt executors, who are more favoured by the lu than other 
perſons. They have not been guilty of any default; and it ſeems 
more juſt that ſuch defendants ſhould be permitted to pay money 
into court, in order that if that ſum be ſufficient the plaintiff 


(a) Yeſterday, (5) 3 Lev. 413. 


2 | ſhould 
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1798. proceed in the action at the peril of coſts, than that the plaintiff 
—— — ſhould compel them to proceed to trial at the hazard of coſts, 
which, in caſe they have no aſſets, muſt be paid de bonis propriis. 

Wilſon in ſupport of the rule. The rule by which the Courts 
have been guided i in caſes of this kind is that mentioned by Lord 
Mansfield in 2 Burr. 1120, that © where a ſum demanded is a 
ſum certain, or capable of being aſcertained, without leaving any 

| ſort of diſcretion to be exerciſed by the jury,” the defendant may 
pay the money into court. But this demand, ſo far from being 
certain or capable of being aſcertained by mere computation, is 

perhaps of all others the moſt uncertain that can be brought into 
a court of juſtice, it depending on the opinions of architects and 
ſurveyors. In an action of covenant for not repairing, it is clear 
that the defendant cannot pay money into court ; and the pre- 
ſent is like ſuch an action. It is indeed more like an action on 
the caſe in nature of waſte, where the defendant can neither plead 
a tender or pay money into court. The plea in both is not-guilty, 
The circumſtance of this being an action againſt executors affords 
no reaſon for allowing them this privilege. In many inſtances the 
action is brought againſt the predeceſſor himſelf ; and though 

this is an action againſt executors, it muſt be remembered that 
they repreſent the predeceſſor for whoſe delinquency they are 
anſwerable. Independently however of any reaſoning, the caſe 
in Strange is a direct authority to ſhew that money cannot be paid 
into court in an action of this kind. Nor is the authority of that 

| eaſe diminiſhed by the caſe in Levintz, in which this queſtion 

neither did or could come in judgment before the Court. There 
the plaintiff took iſſue on the plea of tender which was found 
againſt him; and the Court had no GO of deciding on 
the legality of the plea. 

The Court ſaid that in point of reaſon the defendants ought to 
be permitted to pay money into court, but wiſhed to have an op- 
portunity of looking into the caſes before they decided the quel- 
tion. But on this day 

Lord KExYoN, Ch. J. ſaid, we have 3 into the caſes, and 
are of opinion that they do not warrant us in determining that 
money may be paid into court in this action. The caſe of Squire 
v. Archer is a direct deciſion on the point; and the ſame caſe is 

alſo reported in 2 Barnard. 4., which, though not a book of much 
authority in general, agrees with the report of the caſe in Strange. 
Therefore the preſent rule muſt be made abſolute. 
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GRrosr, J. added that the true grounds, on which rules for 


payment of money into court are granted, are accurately ſtated 


in Tidd's Practice (a). Rule abſolute 0 


(a) Vid. Triad, 408. et ſeq. 

() Vid. Griffiths v. Williams, ante, 1 vol. 710; Bowles v. Fuller, ante, J vol. 335; 
Vernon v. Wynne, 1 H. Bl. Rep. C. B. 24; and Hutton v. Bolton, E. 22 Geo. 3. B. R. 
1 H. Bl, 299. note, 6. 
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Lord kKixNaAIRD and Others against BanROw. 


THE defendant, having been a priſoner in the Fleet priſon on 

the 12th of February t794, was diſcharged at the London 
Quarter-Seſſions on the 15th of Jy in that year under the in- 
ſolvent debtors” act 34 Geo. 3. c. 69. After which he was arreſted 
at the ſuit of the plaintiffs for a debt of 80/. ; 3o/. part of which 
was due to them before the 12th of February; the remaining 5o/. 
became due in this way; the defendant had given a bill of ex- 
change for 20/. and a promiſſory note for 301. before the 12th of 
February 1794, both payable ſix months after date to . Parkyns 
or order; the former was dated on the 1oth, the latter on the 
13th of October 1793, and they reſpectively became due on the 
13th and 16th of February 1794. 

Balmanno on behalf of the defendant obtained a rule on a 
former day, calling on the plaintiffs to ſhew cauſe why the defend- 
ant ſhould not be diſcharged out of cuſtody, becauſe the whole of 
the plaintiffs debt was either due or growing due before the 12th 
of February, the day mentioned in the inſolvent debtors? act (a), 
on the authority of Workman v. Leake (b) and Paget v. Wheate (c); 
in the former of which caſes it was holden that a debt ariſing on 
a promiſſory note indorſed by the defendant to the plaintiff before, 


but not payable until after, the day mentioned in the inſolvent 


a9 
1798. 


SALT 


againſt 


SALTs 


Thurſd, 
To; 


By the inſol- 
vent debtorsꝰ 
act 34 G. Jo 
c. 69. an in- 
ſolvent per- 
ſon is diſ- 
charged as 
to debts 
growing due, 
as well 28 
thoſe due 
before the 
12th of Fe- 
bruary1 7983 
which words 
apply to a 
debt on a 
promiſſory 
note or bill 
of exchange 
givea before, 
but nat pay= 
able until 
after, that 
days 


debtors? act, 12 Gee. 3. c. 23. (penned like the preſent aQ,) was 


a debt . growing due” within the meaning of that act; and in 
the latter a ſimilar determination was made on the conſtruction 


of the inſolvent debtors? act, 18 Geo. 3. c. 52. in the inſtance of 


a bond executed before but not payable until after the day men- 
tioned in that act. 


(a) By 34 Geo. 3. c. 69. /. 31. it is enacted that no perſon, entitled to the benefit of 
that act, ſhall at any time thereafter be impriſoned for any debt, bond, &c. ſum or ſums 
of money contracted, incurred, occaſioned, owing or growvirg due, before the * of 
February 1794, &c. 

() .Cowp. 22. (e) Dougl. 668. See alſe Cottere! v. Hocke, ib. 95. 


Vox. VIII. K 


Garrow, 
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1798. Garrow, who now ſhewed cauſe, contended that neither of the 

——ů {ms of 20 J. or 30 I. was due on the 12th of February 1794; 

a= and that the plaintiffs could not have ſworn to either * them as 
2 _— = debt due at that time. But 

The Court were clearly of opinion that theſc two ſums were 

within the letter as well as the ſpirit of the act of Parliament. 

That the words “ growing due” meant ſomething more than 

c owing” or © due;” and that thoſe words were inſerted for the 

Purpoſe of meeting ſuch a caſe as the preſent. That this and the 

other inſolvent acts alluded to, being made in pari materia, ought 

to receive a ſimilar conſtruction; and that the cafe in Cowper 
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Where one 


as a truſtee 


conveys land 


to another to 
which there 
Is no acceſs 
but over the 
truſtee's 
land, a right 
of way paſſes 
of neceſſity 
as incidental 
to the grant. 
If he owner 
of two cloſes, 
having no 
way to one of 
then: but 
over the 
other, part 
with the lat- 
ter without 
reſerving the 
way, it will 
be relerved 
for him by 
ope:ation of 
law. Semb. 


was a direct authority in point. Therefore they made the 
| Raule abſolute (a). 


(a) See alſo Marks v. Upton, ante, 7 vol. 305. on this very act. 


1 


How rox againſt FREARSON. 


T 2 treſpaſs for breaking and entering the plaintiff's cloſe called 

the Allotment at Ockbrook in the county of Derby, on the 1ſt 
of January 1796, the defendant pleaded, iſt the general iſſue, on 
which iſſue was joined; ſecondly, that the clofe called the Allet. 
ment was contiguous and next adjoining on the weſt ſide to a cloſe | 
of the defendant's called the Upper Meadow, on the eaſt to a cloſe - 
of the plaintiff's called Draycot Field which adjoins on the eaſt 


(ide to a highway leading from Draycot to Ockbrook. That before 
the ſaid time when, &c. on the 1ſt of April 1793, the plaintiff, 


R. Dowman, F. Feſſopp, and J. Collier, were ſeiſed in fee of the 
ſaid three cloſes called the Al/lstment, the Upper Meadow, and 
Draycot Field, and being ſo ſeiſed they fold and conveyed to the 
plaintiff the two cloſes, the Allotment, and Draycot Field. That 
afterwards, and whilſt the plaintiff, R. Dowman, F. Jeſſobp, and 7. 
Collier, continued ſeiſed of the Upper Meadow, and before the ſaid 
time when, &c. to wit, on the 4th and 5th of July 1793 by leaſe 
and releaſe they conveyed the Upper Meadow to the defendant in 
fee. That the plaintiff, R. Dowman, F. Jeſſapp, and J. Collier, 
and their tenants during all the time they were ſeiſed of the 


| Upper Meadow © had a neceſſary way for themſelves their farmers 


and tenants, occupiers of the Upper Meadow, from and out of the 
Upper Meadow into through and over the Allotment, and from 
3 and 
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and out of the Allotment into through and over Draycot Field to 1798. 
the highway leading from Draycot to Octbroob, and ſo back Again — 
to go and return paſs and repaſs with their cattle every year at all 9 
times of the year for the convenient and neceſſary occupation of bes 
the Upper Meadow, and had no other way for themſelves and 
their farmers and tenants dccupiers of the Upper Meadow to go 
and return with their cattle from the Upper Meadow to the ſaid 
highway and back again for the convenient and neceſſary occupa- 
tion of 'the Upper Meadow but into and over the Allotment and 
from thence into and over Draycot Field and ſo back again.” 
That erer ſince he (the defendant) became ſeiſed of the Upper 
Meadbau as aforeſaid he had had and ſtill of right ought to haye 
the ſaid neceffary way for himſelf and his farmers and tenants oc- 
cupiers of the Upper Meadow (ſtating it as before); and then he 
juſtified going with his cattle into through and along the ſaid way 
in the ſaid cloſe in which, &c. for the convenient and neceſſary 
occupation of his cloſe called the Upper Meadow, & e. 
The plaintiff replied that the defendant of his own wrong 
committed the treſpaſs, traverſing that the plaintiff, R. Dowman, , 
Z. Jeſſopp, and F. Collier, and their tenants during the time they 
were ſeiſed of the Upper Meadow had a neceſſary way over the 
Allotment, and ſo through Draycot Field into the ſaid highway, 
and that the defendant ſince he became ſeiſed of the Upper 
Meadow had the ſaid neceſſary way, &c. in the language of the 
plea; on which iſſue was taken. 
On the trial at Derby a verdict was found for the plaintiff, 
ſubject to the opinion of this Court on the following caſe. 
Previous to the incloſure of the open fields and meadows in the 
liberty of Ockbrook in the county of Derby in the years 1772 and 
1773 the lands within the liberty conſiſted of old incloſures, three 
open arable fields, called Upper Field, Draycot Field, and Burrows 
waſh Field, a meadow called Ockbrook, divided into ſeveral parts, 
one of which was called Upper Meadow, and certain common 
grounds lying in the ſaid open fields. The Upper Meadow was 
bounded on the north by old incloſures then and now called 
Reedy Pieces, and part of the then ſaid open fields called Upper 
Field, on the eaſt by an old incloſure called the Carr, another 
then open field called Draycot Field, (being the plaintiff's land 
called by that name in the pleadings,) and other old incloſures; 
on the ſouth by old incloſures; and on the weſt by the ſaid then 
open field called Burrowaſh Field. The Upper Meadow belonged 
E 2 | to 
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to ſeveral proprietors who had diſtinct intereſts therein until the 


— crop was got, and afterwards they depaſtured the land in common. 
HowTox The road to the Upper Meadoww was at that time out of a high- 


ag 


Fazax:on. Way Called Collion Lane (a) over the eaſt fide of that part of the 


then open field called Burrowaſh Field marked No. 75. in the 


plan (5) annexed into and over the eaſt fide of an old incloſure 
marked in the plan No. 76., called Hil/fzvay Cloſe, into the corner 
of another part of the ſaid Burrowaſb Field marked in the plan 
No. 77., and from thence into the ſaid Upper Meadow. In the year 
1772 an act of Parliament paſſed for dividing and incloſing ſeveral 
open fields, &c. in Octbrook, by which the commiſſioners named 
therein were directed and empowered to ſet out public and private 
carriage bridle and foot ways over the lands and grounds thereby 
directed to be divided and incloſed to anyallotments to be made by 


virtue thereof or to any old incloſures, &c. for ſuch uſes and pur- 


poſes as the ſaid commiſſioners ſhould in their award order and 


direct. And by that act it was alſo enacted that it ſhould not be 


lawful for any perſon or perſons after the execution of the award 
to uſe or claim the uſe of any roads or any ways either old or 


new public or private over within or through the lands and grounds 
thereby intended to be divided, &c. either on foot or with horſes, 


&c., other than ſuch roads. or ways as ſhould be ſo ſet out and 
appointed by the commiſſioners, and that all former roads or ways 
or ſo much thereof as ſhould not be fo ſet out and appointed as 


roads ſhould be deemed part of the lands to be divided and in- 


cloſed. At the time of the incloſure S. Dalby widow was ſeiſed 
for her life of an eſtate in the liberty of Ockbrook conſiſting of 
old incloſures and lands in the open fields and meadows, which 
eſtate was limited in remainder after her deceaſe to her ſon 
J. J. Dalby in tail; and 7. J. Dalby was alſo entitled in poſſeſſion 
to an eſtate in Ocłbroot, which upon his marriage were ſettled 
upon himſelf and wife for their lives, with remainder to their firſt 
and other ſons in tail. The commiſſioners by their award dated 
the 22d of January 1773 allotted and awarded unto S. Dalby 
(in lieu of her lands in the open fields) in ſeveralty the Upper 


Meadow and that part of Draycot Field which adjoins to it and 


now belongs to the plaintiff. The lands ſo allotted to her lie con- 


(a) Collion Lane ran from weſt to eaſt by the north fide of Reedy Pieces. 

(4) No. 75, and 76. adjoined the Reedy Pieces on the weſt, and No. 77. was to the 
weſt of Upper Meadcau; and the road deſcribed in the plan came into the north-welt 
corner of Upper Meadows N 
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tiguous to each other, and the eaſt fide of the ſaid allotment in 
Draycot Field, as well as an ancient incloſure (called the Carr Cloſe) 


belonging co S. Dalby and adjoining to the Upper Meadow, is 


bounded by a public highway leading from Draycot to Ockbrook, 

'The commiſſioners did not ſet out or appoint any road whatſoever 
to the Upper Meadow or the other lands allotted to S. Dalby. 
The road, uſed previous to the incloſure and when the open fields 
were in tillage out of Collion Lane to the Upper Meadoww as before 
Rated, was not ſet out or awarded by the commiſſioners, but they 
ſet out and awarded a road to the occupiers of the Reedy Pieces 
in theſe words, © One other private carriage and drift road from 
Collion Lane into and over the eaſt ſide of the lands allotted to 
Dame Mary Lake No. 75. to an old incloſure allotted to J. J. 

Dalby No. 76, for the uſe of the owners and occupiers of ſeveral 
old incloſures called the Reedy Pieces, for ever.“ As ſoon as the 


allotments were fet out 7. 7. Dalby began to occupy (as tenant 


to his mother) that part of the allotment in the Upper Meadow 
which now belongs to the defendant. About the ſame time he 
agreed with the proprietors of the old incloſure No. 76. for the 
exchange of other lands (to which he was entitled in poſſeſſion 
as aforeſaid) for the old incloſure, and the exchange was carried 
into effect by the award of the commiſſioners under a power in 
the incloſure act. Mrs. Dalby died in April 1786; and upon her 
death J. J. Dalby became entitled in poſſeſſion as tenant in tail 
to the lands which had been allotted to her, and in Trinity term 


in that year ſuffered a recovery of the ſame, and limited it to 


himſelf in fee. J. J. Dalby died in Octaber 1792; and from the 
date of the award to the time of his death that part of the Upper 
Meadow which now belongs to the defendant, and the ſaid an- 
cient incloſure No. 76., were occupied by the ſame tenant by him- 
ſelf for ſix years and by S. Phipps for the remainder of the time 
without any connection in reſpect of roads with the other lands 


allotted to Mrs. Dalby and now belonging to the plaintiff.” And 


although the uſe of the road ſet out by the commiſſioners and 


awarded over the new incloſed lands No. 75. was limited by the 
award to the Reedy Pieces, J. J. Dalby and his tenants of the old 


incloſure No. 76, and the defendant's Upper Meadow made uſe 
of the ſaid road for all purpoſes whatſoever as a road to the ſaid 
incloſure No. 76. and the defendant's Upper Meadow during the 
whole of the abovementioned period. Upon the death of F J. 
3 his eldeſt ſon became entitled under his father's marriage- 
E 3 ſettlement 


33 
1798. 


— • äZüWV 


HowTonN 
againſt 


Frxzxan30Nn. 


CASES in MICHAELMAS TERM 


1798. ſettlement to the old incloſure No. 76. and at Ladh- day 1793 ſold 
aud conveyed it to J. Elliot the preſent owner thereof. FJ. J. 
E 4 Dalby by his will dated 26th January 1791 deviſed all the lands fo 
Fazarzone allotted to his mother to truſtees (of whom the plaintiff is one) for 
the ſale thereof; and in April in that year the plaintiff purchaſed 
and became poſſeſſed of the ſaid cloſe called the Allotment, and the 
cloſe called Draycot Field, and alſo the cloſe called Carr Claſe. In 
Fuly following the defendant purchaſed of the ſaid truſtees the 
cloſe called the Upper Meadow with all ways, &c. belonging 
thereto. Very ſoon after the defendant had made this purchaſe, 
J. Elliot and the owners of the new incloſure No. 75. ſtopped 
up the road over their reſpeCtive lands to the Upper Meadow. 

The queſtion js whether the plaintiff is entitled to recover. 
This caſe was argued at length in Trinity term laſt by Burton 

Morice for the plaintiff and Clarke for the defendant. 

The former then contended that, when a man grants land with- 
out reſerving to himſelf a right of way over it, the law will not 
reſerve ſuch right for him, however neceſlary or convenient; and 
the defendant claiming under a perſon ſo circumſtanced cannot 
be in a better ſituation. Dell v. Babthorpe, Cro. Elia. 300. (Lau- 
rence J. obſerved tliat it did not there appear to be neceſſary to go 
over the cloſe in queſtion to the wood there might be another 
way to it.) Such a right can only be chimes in two caſes, either 
where the law itſelf confers a right to ſomething upon another 
man's land, in which caſe it alſo gives every power neceſſary to 
the enjoyment of it, and by conſequence a right of ingreſs and 
regreſs, or where one grants land to another, to which there is no 
acceſs except over the ſoil of the grantor, and there the right of 
way is incidental to. the grant, on the principle that the grant ſhall 
be taken moſt ſtrongly againſt the grantor, and becauſe ſuch right 
is neceſſary to the enjoyment of the thing granted, and without 
which it would be of no avail. That was the principal point re- 
ſolved i in Clarke v. Cogge, Cro. Fac. 170. It was there indeed alſo 
added, that if a man having four cloſes lying together ſell three, 
reſerving the middle one, and have not any way to it but over 
one of thoſe which he ſold, though he did not reſerve the way, 
yet he ſhall have it as reſerved to him by law. But that was 
merely an obiter dictum and not ſupported by the books referred 
to in the margin, which relate only to authorities given by law. 
As where the law gives a right to a tenant at will to go upon the 
land to take the emblements ; yet that is only where the Lord 
puts 
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puts an end to the tenancy ; for if it be determined by the tenant's 
own act, the Lord ſhall have the emblements. Oland's caſe, 
5 Co. 116. 1 Kol. Abr. 726. So here, it being the grantor's 
owmact to grant away his land without reſerving a right of way, 
the law will not ſupply his omiſſion to the prejudice of the 
grantee's right. Keymer v. Summers, Hereford Sum. AM. 1769, 
cor. J. ates J. Bull. Ni. Pri. 74. Beſides, the facts ſtated in this 
caſe negative that this was a neceſſary way ; for it appears that 
before the incloſure act another way was uſed. (Lawrence, J. 
But it alſo appears that that way was pur an end to by the com- 
miſſioners, and cannot now be ſet up again.) 

Clarke for the defendant. As by the incloſure act the com- 
miſſioners were to ſet out all neceſſary public and private ways, 
and all other ways not by them ſet out were to ceaſe and deter- 
mine, it is clear that the defendant can no longer make uſe of 
the old road by the Reedy Pieces; ſo that if he cannot enjoy the 
road in queſtion, he has no means of getting at his land at all. 
His right therefore ariſes of neceſſity, and upon a principle of 
public policy, which will not endure that any perſon ſhall be un- 
der the neceſſity of leaving his land uncultivated, becauſe he can- 
not get at it without being a treſpaſſer; for this would operate as 
a public detriment no leſs than a private loſs. The caſe before 
Yates, J. which was of a preſcriptive right of way claimed, and 
others of the ſame ſort, do not apply, for in them the road claimed 
did not appear to be a road of neceſſity, but merely of convenience, 
which might be loſt without detriment to any but the owner. 
The cafe of emblements proceeds on another ground, that where 
the party was not entitled to the emblements themſelves, he con- 
ſequently could have no right to go on the owner's land to take 
them away: but where he has a right to the emblements he has 
a right of way necefſarily incident. The claim of a way of neceſſity 
as given by law is expreſsly recogniſed in the caſe cited of Clark v. 
Cogge, Cro. Fac. 170. in Staplev. Heydon, 6 Med. 3, 4. and 1 Rol. Ar- 
936. pl. 10.3 and it was expreſsly determined to be good in Dutton 
v. Taylor, 2 Lutw. 1487. becauſe, as it is there ſaid, it is for the pu- 
blic good that the land ſhould not be unoccupied. Beſides, in this 
caſe the defendant claims under a grant from ſeveral perſons, one 
of whom was the plaintiff himſelf; and therefore on theground ad. 
mitted in argument the plaintiff muſt be taken to have granted this 
— way. 

In reply, it was obſerved that the caſe of Dutton v. Taylor was 
contrary to all former received opinions; and that upon the prin- 
E 4 ciple 
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ciple there laid down a right of way would be reſerved in law 
even againſt the expreſs releaſe of the party. But at any rate 
this could not authorize a new way over the ſoil of another, where 
none of right exiſted before, And as to the laſt ground; that 


the plaintiff had Joined in the grant to the defendant merely as a 


truſtee and not in his own right, and therefore ought not to be 


concluded by ſuch an act to his own prejudice. 


Lord Kenvon, Ch. J. entertaining great doubt upon the gene- 
ral queſtion, deſired that the caſe might be — again. But 
on this day, when | 

Perceval was to have argued for the plaintiff and Balguy for 
the defendant, | 

Lord Kenvon, Ch. J. ſaid, upon further conſideration I find 
it impoſſible to diſtinguiſh this from the general caſe, where a 
man grants a cloſe ſurrounded by his own land, (in which caſe 
the grantee has a way to it of neceſſity over the land of the 


grantor,) merely on the ground that the plaintiff conveyed to the 


defendant in the character of a truſtee ; for it cannot be intended 
that he meant to make a void grant. There being no other way 
to the defendant's cloſe but over the land of one of the perſons 
who granted to him, he was entitled to ſuch a way of neceſſity 
upon the authority of all the caſes, upon the principle that every 
deed muſt be taken maſt ſtrongly againſt the grantor. It was 
competent to thoſe who conveyed to the defendant, when they 
granted the Upper Meadow, to grant him a way to it over their 


own land. When they made the conveyance, it muſt be taken 


for granted that they intended to confer ſome beneficial intereſt, 


but he can derive no benefit whatever from the grant unleſs he 


has a right of way to the land, Even upon the general ground 
I was prepared to ſubmit to the expreſs authority of the caſe in 
Lutwich, though I cannot ſay that my reaſon has been convinced 
by it. There are I think great difficulties in the queſtion ; but 


in the other mode of conſidering the caſe, thoſe difficulties are 


gotten rid of altogether, and it falls within all the 9 
which are not controverted eyen by the plaintiff. 


Per Curiam, Poſtea to the defendant (a), 


(a) Vid. Parker v. Weld, 2 Sid. 39. 111, Sury v. Piz, Pepi. 166. Palm. 444% 
Latcb. 153. Ne 84. 3 Buſftr, 339» S. C, 


— 
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Dox on the Demiſe of MiroHINSON again/# CARTER. 


O N the trial of this ejectment at the laſt aſſizes for Eſex before 

Mr. Jaſtice Buller a verdict was found for the leſſor of the 
plaintiff, ſubject to the Wr of this Court on the following 
caſe. 

The leſſor of the plaintiff, being ſeized in fee of the premiſes 
in queſtion, demiſed the ſame by leaſe dated the 28th of Septem- 
ber 178, to 7 Braban, in which leaſe there is the following cove- 
nant and proviſo; that Braban, his executors, adminiſtrators, or 


aſſigns ſhould not let, ſet, aſſign, transfer, make over, barter, ex- f 


change, or otherwiſe part with this indenture or the ſaid meſ- 
ſuage, lands, &c. hereby demiſed, or any part thereof, to any 
perſon or perſons whomſoever, for all or any part of the ſaid 
term, without the ſpecial licenſe, conſent, and approbation of 
Mitchinſon, his heirs or aſſigns, in writing; provided always that 
if Braban, his executors, adminiſtrators, or aſſigns, or any of them, 
ſhould let, ſet, aſſign, transfer, or make over this indenture or 
the ſaid premiſes hereby demiſed, or any part thereof, to any per- 
ſon or perſons whomſoever, without the licenſe or conſent of 
Mitchinſon, his heirs or aſſigns, in writing, or if all or any of the 
covenants, &c. on the part of Braban, his executors, &c. ſhould 
not be by him or them paid, obſerved, &c. according to the true 
intent, &c. in either of thoſe caſes it ſhould be lawful for Miteb- 
inſon, his heirs and aſſigns, into and upon the ſaid meſſuage or 
tenement, farm, lands, &c. wholly to re-enter, &c. 
Braban entered into poſſeſſion of the premiſes under this leaſe, 
and continued poſſeſſed of them until the entry of the defendant 
hereafter mentioned. A creditor of Braban for a juſt debt took 


$7 
1798. 


— 


Friday, 
Nov. 23d. 
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from him a warrant of attorney to confeſs judgment, upon which | 


a judgment was accordingly entered up as of M:chaezlmas Term 
1797- Execution iſſued in the ſame term, and the leaſe was on 
the 11th of December 1797 ſold under ſuch execution by the 
ſheriff to the defendant, who was put into poſſeſſion on the 1ſt 
of January 1798, and now continues ſo poſſeſſed. The de- 

fandant at the time of his purchaſe knew that the leaſe contained 
the ſaid covenant and proviſo, 


Bt 


| 38 
1798. 
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Beſt for the plaintiff. The leſſor of the plaintifF is now entitled 


——- to, recover under the proviſo againſt alienation contained in the 


Don dem. 


againſ} 
CARTER. 


leaſe. A landlord in granting a leaſe to a particular tenant hag 
two objects in view; the one to ſecure his rent; the other to 
provide that the eſtate ſhall not be deteriorated in the hands of 
the tenant. And therefore in granting a leaſe he ſelects a tenant 
in whom he has confidence, and in whoſe occupation (he ſup- 
poſes) both theſe objects will be ſecured. But unleſs he has the 
means of preventing the tenant alienating, both thoſe objects 
may be defeated. Covenants and conditions of this kind have 
always been conſtrued ſtrictly. Berry v. Taunton, Cre. Elix. 331; 
More's caſe, Cro. El. 26; Philpot v. Hoare, 2 Ath. 219. Though 
the caſe of Roe v. Gallters (a) is different from the preſent, be- 
cauſe there the queſtion aroſe on the legality of a proviſo in the 
leaſe that the landiord ſhould re-enter on the tenant's committing 
an act of bankruptcy, which was holden to be a legal condition, 
yet the reaſoning of the Court there is applicable to this caſe, 
And the caſe of Dommett v. Bedford (b) goes the whole length of 
deciding the preſent caſe. There Bedford gave an annuity to 
Woodham to be paid into his own hands, “it being the intent of 
the teſtator that if the ſame ſhould be alienated the annuity ſhould 
immediately ceaſe and determine;” and on the bankruptcy of 
Woodham and an aſſignment of the annuity by his commiſſioners 


to the aſſignees it was holden that the annuity ceaſed, though it 


was argued that the reſtriction only extended to an aſſignment by 
the party himſelf. In truth what is called an aſſignment by ope- 
ration of law is only ſuch an aſſignment made by the authority of 
the law that the party himſelf might have made. Now as the 
tenant himſelf could not have aſſigned in this caſe, on the prin- 
ciple that lex nemini facit injuriam the law will not aſſign for 
him. In caſes of bankruptcy the aſſignees only ſtand in the ſame 
ſituation as the bankrupt himſelf did ; neither is the ſheriff placed 


in a better ſituation than the tenant whoſe intereſt he takes in 


execution. But even if the Court were to decide that ſuch a pro- 
viſo as the preſent did not extend to an alienation by law, to an 
execution againſt the goods and chattels of the tenants, ſtill in this 
caſe there was no adverſe judgment; the tenant voluntarily exe- 
cuted a warrant of attorney to confels a Judgment for mn. a 


(a) Ante, 2 vol. 133+ (5) Ante, 6 vol. 684. 
unleſs 
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unleſs the landlord can enter as for a breach of this condition, it 
will enable a tenant to do that indirectly, and perhaps fraudu- 
lently, which he cannot do directly; ſince, inſtead of aſſigning 
over a leaſe to a third perſon he may confeſs a judgment to him 
for the very purpoſe of enabling ſuch third perſon to take the 
leaſe under an execution upon the judgment. : 

Parnther contri, It may be admitted that the parties may 
covenant that on the event of the inſolyency of the tenant the 
landlord may re-enter, if they chooſe to frame a ſpecific coyenant 
for that purpoſe, but the objection to the leſſor's right of entry 
here is that no ſuch covenant is contained in this leaſe. All, the 
words of this proviſo are applicable only to an aſſignment by the 
party himſelf. In caſes of this kind the Courts have in general 
been inclined to narrow the conſtruction of covenants againſt 
alienation, at leaſt not to extend them beyond the words of the 


covenant. In Cruſoe v. Bugby (a) it was holden that a coyenant 


not to aſſign transfer ſet over or otherwiſe do or*put away the 
leaſe or premiſes did not extend to an underleaſe for part of the 
term. So in Fox v. Swann (b), where the leſſee covenanted not 
to aſſign without the leſſor's conſent, it was ſaid that a deviſe of 
the-term by the leſſee was not a breach of the covenant. In the 
caſe of Denn d. Lord Stanhope v. Skeggs (c), where the leſſor hav- 
ing demiſed to the leſſee for twenty-one years, habendum to him 
his executors adminiſtrators and aſhgns, with a proviſo that the 
landlord might re-enter if the leſſee his executors, &c. ſhould aſ- 
ſign, &c. or ſuffer the ſame to be extended or taken in execution, 
the queſtion was whether notwithſtanding the proviſo the land 
could be taken in execution againſt the executor of the leſſee, and 
it was admitted by the plaintiff's counſel that the covenant not to 
aſſign, &c. did not extend to aſſignments by operation of law. 
Lord Mansjield's opinion, and the reſult of the enquiries directed 
by him in that caſe, alſo confirm the doctrine that without an 
expreſs covenant that the leaſe ſhould be void on the bankruptcy 
or inſolvency of the leſſee the leaſe would continue in force. And 


it appeared there that in the leaſes granted by the Accountant» 


General of the Court of Chancery of the eſtates of lunatics a 
covenant was inſerted to vacate the Jeaſe on the bankruptcy or 
inſolvency of the leſſee. If, inſtead: of a proviſo for re-entry in 
this caſe, a pecuniary penalty had been annexed to the breach of 
the condition, no action could have been maintained for ſuch pe- 


; (a) 2 Bl. Rep 766; and 3 Wilſ. 234. (5) Sty. 483. 
(c) E. and Tr. 21 Geo. 3. B. R. | 7. 483 
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nalty, becauſe the judgment, execution, and fale of the leaſe 
the ſheriff, are all hoſtile acts done by the operation of the law 
in invitum. Then the ſame rule ought to govern this caſe, which 
is the caſe of a forfeiture. « Caſes of forfeiture are not favoured 
in law ;” per Lord Mansfield in Cowp. 805. That ſuch a reſtrain. 
ing covenant as the preſent does not extend to aſſignments by 
operation of law is clear from the caſe of Goring v. Warner (a), 
where Lord Macclesfield ruled that an aſſignment by the commiſ. 
fioners of bankrupt (leſſee) was no breach of the leſſee's covenant 
not to aſſign (5). Now if that be the general rule, there is no rea- 
ſon to make an exception in the preſent caſe on account of the 
leſſee's having given a warrant of attorney to confeſs a judgment 
on which this leaſe was taken in execution, ſince that would be 
to compel a debtor to incur all the expence of a fruitleſs litigation 
in attempting to reſiſt a demand which he knows to be juſt. If 
it be objected that the caſe of Goring v. Warner cannot be ſup- 
ported becauſe the reaſon given for its deciſion (namely, that the 
aſſignment by the commiſſioners was made by the authority of a 
ſtatute, which will ſuperſede any private agreement between the 
Parties) was overruled in the caſe of Rze v. Galliers, it may be 
anſwered that the former deciſion is right, though the reaſon given 
for it is bad. Both thoſe caſes may ſtand on their own founda- 
tion. In the former there was no proviſo to re-enter on the lef- 
ſee's becoming a bankrupt or inſolvent, and therefore the aſſign- 
ment under the commiſſion of bankrupt was valid : in the latter 
there was ſuch a proviſo, which was holden to be good in law. 
This caſe is clearly diſtinguiſhable from that of Dommett v. Bed. 


ford, where it appeared to be the intention of the teſtator that the 


annuity given to the annuitant (bankrupt) ſhould abſolutely ceaſe 
and determine as ſoon as he ſhould be in a ſituation not to receive 


'the benefit of it himſelf. 


Lord Kenron, Ch. J. Generally 3 the grant of an 
eſtate carries with it all legal incidents, and therefore the grantee 
has a right to ſell and convey it unleſs he be controlled by the 
terms of his grant. In the cafe of Lord Stanhope v. Skeggs Lord 


Mansfield ſeems to have doubted on this ground, whether or not 


the covenant that the executors of the tenant ſhould not aſſign were 
void as being inconſiſtent with the thing granted : but in ſo doubt- 
ing, his Lordſhip probably overlooked the maxim modus et 
'(#) 2 Eg. Caſe. Ur. 100. pl. 3. (5) Vid, Philpot v. Hoarey 2 Al. 219; mb. 430; 
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conventio vincunt legem; though indeed that maxim is to be 
taken with ſome qualification. 
an eſtate in fee cannot annex a condition to his grant not to alien, 
nor when he conveys an eſtate-tail a condition not to bar the 


entail. Such reſtrictions are impoſed to prevent perpetuities: but, c 


ſhort of that reſtriction, both parties to a contract may model it 
in what manner they pleaſe. Though therefore the grant of an 
eſtate prima facie carries with it all legal incidents, that grant may 


be modified according to the wiſh of the parties; ; and when we 


are conſidering the rights of the grantee, it is neceſſary to ſee 
what reſtraints have been impoſed on him. That covenants may 
be introduced into a leaſe to prevent the term paſſing under a 


commiſſion of bankrupt, or being taken in execution againſt the 


tenant, ſeems to be admitted; and I know that ſuch covenants 
are now become very uſual. In the caſe of Cruſoe v. Bugby Lord 
Chief Juſtice De Grey ſaid that the Courts of Vęſtminſter have 
always watched with a great deal of care to ſee if the particular 
caſe fell within the reſtraint impoſed upon the tenant; if not, 
the party has thoſe legal incidents belonging to the eſtate, and may 
diſpoſe of it. Now what are the words uſed in this leaſe ; that 
the leſſee ſhall not let, ſet, aſſign, transfer, make over, barter, 
exchange, cr otherwiſe part with, the indenture or the premiſes 
demiſed : but theſe are all acts to be done by the tenant himſelf, 


And I adopt the diſtinAion, relied upon by the defendant's counſel], 


between thoſe acts that the party does voluntarily and thoſe that 
paſs i in invitum: judgments in contemplation of law always paſs 
in invitum; and I ſee no difference between a judgment that is 
obtained in conſequence of an aQion reſiſted and a judgment that 
is ſigned under a warrant of attorney, fince the latter is merely to 
ſhorten the proceſs and to leſſen the expence of the proceedings, 
If the warrant of attorney itſelf had been a ſpecific lien on the 
eſtate, that perhaps would have come within the words of this 


covenant: but it only gave the creditor power to enter up judg-. 


ment againſt the tenant, and non conſtat that it would be followed 
up by the term being taken in execution under that judgment. 
Unleſs we were to carry this farther than the words, I do not 
think that this was an alienation within the meaning, of the cove- 


nant. In the courſe of the argument it was ſaid that the granting 


of a leaſe was a ſtipulation of confidence: as between the parties 
themſelves it is ſo, ſo much that the tenant's liability on his cove- 
nant to pay rent ſubſiſts during the continuance of the leaſe not- 
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1798. withſtanding he-may become a bankrupt and be deprived of all 
1 his property: but there is no perſonal confidence in the aſſignee 
Miren- of the leſſee, and when he parts with the leaſe he alſo gets 
ph rid of his liability. On the whole, therefore, I cannot forbear 
Cazizs. thinking (and I have turned it again and again in my mind) that 


this is not a breach of the condition or proviſo for re-entry, the 
term having been taken in execution againſt the tenant in invi- 
tum. If I entertained any doubts, I ſhould wiſh to hear the 
caſe argued again: but I confeſs J have for ſome time conſidered 
this point as being at reſt. 

ASHHURsST, J. There are ſo many Jifficulties' in the cafe PW 
here ſeems to be a hard- 
ſhip on each ſide; on the landlord, y loſe the tenant in 
whom he placed confidence; and on creditor of the leſſee 
who perhaps gave him credit on his poſſeſſion. The preſent in- 
clination of my opinion is that this is not a breach of the condi- 
tion: but I deſire time to conſider of the caſe. 

SGxnosk, J. The caſes upon this ſubject do not quite agree in 
deciding what is a breach of a condition of this kind. The words 
in this-covenant rather point to ſome act to be done by the te- 
nant himſelf ; but the giving of+a warrant of attorney did not 
ſpecifically operate on this property. If it had been given for 
this purpoſe, perhaps in equity it would have been conſidered 


as a fraud on the covenant in the leaſe. But the material con- 


ſideration here is that there is no proviſo that. the leaſe ſhall be 
void in caſe of the infolvency or bankruptcy of the leflee : and 
as ſuch a proviſo is frequently inſerted in modern leaſes, the 
omiſſion of it in this caſe is ſtrong to ſhew that the parties did 
not intend that this ſhould be a forfeiture of the leaſe. In 
Cruſe v. Bugby the Court ſaid that “ the leſſee becoming a bayk- 
rupt was a doing or putting it (the term) away,” ſo “ being in 
debt by confeſſing a judgment and having the term taken in ex- 
ecution, was the hike ;” but ſaid that “ none of theſe amounted 
to an aſſignment.” Now if the words in this proviſo were only 
inſerted to guard againft an aſſignment by the party himſelf, 
(and it ſeems to me that they were, ) then accordiyg to the above 
caſe there has been no af/ignment in this caſe, and conſequently 
no breach of the condition. 

LAWRENCE, J. If the Court ſhould ultimately be of opinion 


that this is not a forfeiture of the leaſe, and I think that is the 
better 
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better opinion, this will be the firſt caſe in which the point is ſo 1798. 
decided. This queſtion has been agitated at various times. SO — 
far back as in Dyer, 6. a. there is this note in the margin; “ A * 3 
man leaſed for years upon condition that the lefſee ſhould not zõꝭꝗã 
aſſign it over: the leſſee acknowledged a ſtatute; the term is G cl 5 
extended; Malters cited this, reſolved to be a breach of the 
condition, although they come in in the poſt and by act of law.” 
In the caſe in 1 And. 124. there was a difference of opinion among 
. the judges; it was ſaid by one of them that if land be leaſed on 
condition not to aſſign, and the leaſe be taken in execution by 
reaſon of a judgment or recognizance, it is not a forfeiture : but - 
this was denied by another of the judges, who ſaid that the exe- 
cution was itſelf a forfeiture ; to which the reporter adds “ which 
is hard, as it ſeems.” The fame caſe is alſ reported in 1 Leon. 3. 
according to which Periam J. and Meade J. held that it was not 
an alienation againſt the condition. In 2 Leon. 83., where a man 
deviſed lands to his wife until his ſon Villiam attained the age of 
twenty-two, and then the remainder of part of the lands to his 
two ſons A. and John, upon condition that if any of his ſons 
ſhovld ſell any part before William attained the age of twenty-two 
he ſhould loſe the lands, &c. it was ſaid “ If the deviſee had en- 
tered into a ſtatute to the value of the land leaſed, by the intent 
of the will the ſame had been a ſale; and ſuch was the opinion of 
the whole Court.” Theſe are the earlier caſes on this ſubject; 
the later caſes have been mentioned in the argument. That of 
Goring v. Warner, which was cited from 2 Eg. Caf. Abr. 100., is 
alſo in 7 Vin. Abr. 85. pl. g., where Lord Macclesfield ſaid © I do 
not think this is a breach of the proviſo or condition at law, but 
whether it be ſo or not I think this is a proper caſe for relief in 
a Court of Equity.” The caſe of Dommett v. Bedford is very 
diſtinguiſhable from the preſent ; for there it was the teſtator's 
intention that the annuity ſhould be paid to the annuitant ſo long 
only as the latter ſhould be able to receive it ; and when the bank- 
rupt could no longer receive it, there was an end of the term for 
Which the annuity was given. With regard to the caſe of Roe 
v. Galliers ; it was directly contrary to the opinion given by Lord 
Macclesfield in Goring v. Warner, becauſe it was there holden that 
a covenant that the leaſe ſhould be void in caſe the leſſee became a 
bankrupt was good. Now looking through all theſe caſes, it does 
not appear that this preciſe point has been decided. According to 
what was ſaid in Cruſee v. Bugby this would be a putting away, or 


parting 
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64 
1798. parting with, the eſtate, and then it would be a forfeiture : but 
— if the Courts rather lean againſt ſuch reſtraining covenants ang 
| ee conditions, then I think there is no forfeiture in this caſe, becauſe 
1wox all the words uſed in this leaſe point at ſome act to be done by the 
_ tenant himſelf. If it had been ſtated that the warrant of attorney 


was given for the expreſs purpoſe of having the term taken from 

the tenant, it would have been a forfeiture of the leaſe : but the 
mere giving of a warrant of attorney does not imply that ſuch 
was the tenant's object; it might as well be argued that the giving 
of a bond, which might lead to a judgment and execution on 
which the term may be taken, was a forfeiture. 

On the whole, therefore, I think that the ſafeſt way of deciding 
this queſtion is to look to the terms of the leaſe, and according to 
thoſe it does not appear that the tenant has done any act to create 
a forfeiture. This determination will not le productive of any 


miſchievous conſequences, becauſe theparties may always ſtipulate 


(if they pleaſe) that the leaſe ſhall ceaſe and be determined in 
caſe of the bankruptcy or inſolvency of the lefſee. And though 
at firſt J had ſome doubts on this caſe, I have now no heſita- 
tion in agreeing that there muſt be judgment in favor of the 


defendant. 
ASHHvuRsT, J. then expreſſed himſelf ſatisfied with the reaſons 


given by the Bench, and added that he concurred in — 
with the reſt of the Court. 


Per Curiam, Poſtea to the defendant. 


wag d. Doz on the Demiſe of EDpWARD CHILD and MARV his 
Wife againſt Wz1curT and Others. 

The devifor IN ejectment for lands in Eſſex a verdict was found for the 
introductory plaintiff at the laſt Summer aſſizes for that county, ſubject to 
on, 3 the opinion of this Court on the following caſe. 

fuck worldly J. Camper, being ſeiſed and poſſeſſed of divers freehold copyhold 
. and leaſehold eſtates in Ehen, Middleſex, and Huntingdonſbire, of 
— 3 which the premiſes in queſtion are part, by his will dated the 28th 


to bleſs me,” of January 1763, and duly executed to paſs real eſtates, deviſed in 
bur te canis the following words; And as touching ſuch worldly and perſonal 
eſtate wherewith it has pleaſed God to bleſs me in this life, I give 


wife in his 
no — HY deviſed to J. N. © all his lands freehold copyhold and leaſehold in A.“ {fo he 
« deviſed to J. V. all his efate freehold and 8 Maa in B.; held that J. V. only took an eftats 


for life in remainder i in the deviſos's eſtate in 
deyiſe 


HS © Feng SAY 


„ As „ 


. 
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deviſe and diſpoſe of the ſame in the following manner; Impri- 
mis, I give and deviſe unto my wife S. Camper all my lands 
houſes, &c. freehold copyhold and leaſehold whatſoever and 
whereſoever, and to receive the rents and profits thereof during 
her life; and alſo all my deeds mortgages bonds and writings, 


and alſo all my ſtock goods chattels effects and perſonal eſtate 


whatſoever and whereſoever, ſhe paying thereout the legacies 
hereinaſter given. And I hereby nominate and appoint my wife 
8. Camper ſole executrix of this my will. And after her natural 
life my mind and will is and I do hereby order direct give deviſe 
and bequeath all my lands houſes, &c. freehold copyhold and 
leaſehold in manner following; I give and deviſe unto my grand- 
fon James M. right all my lands freehold copyhold and leaſehold 
in the county of Een (except herein excepted and reſerved the 
houſe I now live in) with all the lands yards outlawry ſtables and 
all other conveniencies and appurtenances thereunto belonging 
and to be hereinafter diſpoſed of. A//o I give and deviſe unto 
my grandſon James Wright all my ęſlate freehold and copyhold 
lying and being in Ellington in Huntingdenſbire. And alſo I give 


*X deviſe and bequeath unto my grandſon n Wright all my eflate 
1 lands, &c. known and called by the name of the Coal Tard in 


St. Giles's, London. Alſo I give and deviſe unto my grandſon 


; : John Wright the ſum of go. to be paid fix months after my 


deceaſe. Alſo I give and deviſe unto my grandſon James Camper 
the houſe I now live in with all the lands yards outhouſes and 


aul the appurtenances belonging to the ſame; and alſo all my 
XZ houſes and lands commonly called and known by the name of 
== Ca/lle-Yard in Holborn, London, and now in the tenure or occupa- 


tion of G. Oldmixon, Eſq.” The teſtator duly ſurrendered ſuch 


part of the premiſes in queſtion as are copyhold to the uſe of his 


5 will; and afterwards died in January 1763, leaving S. Camper 


his widow and his three grandſons James Wright, John Wright, 


ind James Camper, deviſees in the will, him ſurviving, which 
: ſaid James Camper was alſo his heir at law. Upon the teſtator's 
= death his widow 8. Camper entered into poſſeſſion of the freehold 
and copyhold lands in the county of Eheæ, and continued in poſ- 


. ſeſſion of the ſame together with the other property deviſed to her 


during her life ; and upon her death James M. right the teſtator's 
== grandſon entered into poſſeſſion of the lands in EN, and con- 
WE tinved in poſſeſſion until his death, which happened in July 1795 
WE whereupon the defendants entered into and are now in poſſeſſion 
: Vol.. VIII. 8 thereof 


{ 
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1798. thereof as the deviſees of the ſaid Famer Wright... The defend- 
—— ant Jame, Camper Wright has been duly admitted to the copy- 
| \ aver holds. James Camper the grandſon and heir at law of te teſta- 
Wearcur. tor died in 1768, inteftate as to the freehold and copyhold lands 
In Effex, leaving Mary Child one of the leffors of the plaintiff his 
ny child and heir at law. and alfo heir at law of the teſtator. 
Teach, for the plaintiff, was to have contended that ome: 
Wright the grandſon took only an eſtate for life in remainder ia 

the premiſes in queſtion after the widow's death; and that upon 

his death they deſcended to the heir at law of the devifor (a). But 

#he Court defired the defendant's connſe} to begin. ü 

Trower, for the defendants, argued that conſidering the whole 

will together 1 it appeared to be the devifor's intention to give an 

eſtate in fee to James, Wright, Though general introductory 

words in a will, manifeſting an intention to difpoſe of the whole 
intereſt in the property, are not in themſelves ſufficient to carry 

a fee, yet they have always been conſidered of great weight in 

the conſtruction of the ſubſequent deviſes. Here the deviſor be- 

gins by expreſſing his intention to diſpoſe of ſuch worldly and per- 
nal Mate as it had pleaſed God to bleſs him with. Worldly is 

there put in contradiſtinction to per/oral, and mult therefore mean 
real eſtate. And accordingly he immediately after enumerates 
. bands, houſer, &c. Beſides the word eftate alone is ſufficient to 

carry a fee in the land. And fo will the expreſſion « all J am 

worth (b).” lt is alfo obſervable that this is not an immediate 

deviſe, but a deviſe of a remainder without any further limitation 

over: and when the deviſor meant to give only art eſtate for life, 

be expreſsly ſaid ſo. Further, he has clearly given his grandſon 

_ a fee in the eftate in Huntingdonſbire by the deviſe of all his eſtate 

- freehold and copyhold, &c.; and this is coupled with the deviſe 

of the premiſes in queſtion i in Ex by the word al/s. In the de- 

viie in queſtion he alſo gives all his lands, freehold, copyhold, 

and leaſehold ; which clearly paſſes the whole intereſt in the lat- 

ter; and there is no ground for ſuppoſing that the deviſor meant 

. to sive the abſolute property in the one and only an eſtate for 

fe i in the other. In Denn v. Meller (c) this Court held that by 
2 deviſe of © all the reſt of my lands, tenements, and heredita- * 
1 ments either freehold or copyhold, and alſo all my goods, &c, 4 
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3 fa) vide Right » Sidebot bam, Doug. 7 59. and Des v. Buckner, ante, 6 * 610. 
(5) Haxtep v. Brooman, 1 Bro, Ch R. 437 (c) Ante, 5 vol. 558, and 6 vol. 175+ 
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payment of my juſt debts and funeral expences,” only an eſtate 1798. 
for life paſſed, for want of words of limitation to carry a fee: but 3 


that judgment has ſince been reverſed in the Exchequer- chamber; 
not on the ground that the word hereditaments was of itſelf ſuf- 
ficient to carry a fee, but becauſe from the general context of 
the will ſuch appeared to have been the deviſor's intent. 

Lord Kenyon, Ch. J. On the reverſal of the judgment in 
Denn d. Moor v. Mellor I can make no obſervation, never having 
heard of it until this moment, and not knowing even now on 
what grounds the judgment given in this Court was reverſed. The 
principal argument in that caſe aroſe, not on the word © here- 
ditaments“ but, on the words which created a charge on the 
real eſtate for the payment of debts ; but now it is ſuppoſed that 
our judgment was reverſed not on any one ground in particular 
on which the caſe was here decided but on the whole will taken 
together. | 

It has frequently been lamented that the ſame technical words 
were not required in wills as in deeds ; becauſe had ſuch a rule 
been adopted few queſtions would have ariten on the conſtrue- 


tion of wills. Some rules however have been eſtabliſhed by a 


ſeries of deciſions on this ſubject; and we ſhould be removing 


land-marks if we were to abandon that, which has been adopted 


as a rule of property, in the purſuit of a doubtful intention of a 
teſtator. In 13betſon v. Beckwith (a) it was faid that general in- 


Walen. 


8 troductory words in a will, like thoſe uſed in this inſtance, ſnewed 


that the teſtator had his whole eſtate in view at the time: but it 
is now clearly ſettled that thoſe words are not of themſelves ſuf- 
ficient to carry a fee. Perhaps it would be too critical to advert 
to particular expreſſions in a will of this kind, drawn by a perſon 
ignorant of the profeſſion : but it is obſervable that in almoſt all 
the other clauſes of the will the teſtator ufed the word * eſtate,” 


which is ſufficient to paſs a fee. He has not however uſed that 


Word in the clauſe on which this queſtion ariſes,” nor any word 
equivalent to it ; and there i is no part of the will that enables me 
to decide, conliſtently with the authorities, that Fames Wright 

took a fee in the premiſes i in queſtion. Certain rules have been 
adopted, by which the real property of this county has been go- 
verned for ages, and it would be too much for us now to overſet 
them. Therefore n am of gpinion that 7. W men wok dl an 
eſtate for liſe. 


(a) Caſ. Temp. Talb. 157, 
F 2 ASBHHURST\, 
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| I 798. AsHnvrsT, J. It is better for the public that the intention of 
Dox one individual ſhould be defeated than that a ſeries of deciſions, 
OF 
again on which the real property of this county depends, ſhould be 
Wüiekr. ſhaken. Stare deciſis is a maxim in our law. Where there isa 
general deviſe of land, without any words of inheritance, the 
law ſays that the deviſee ſhall only take an eſtate for life 3 3 and 
ſuch is the preſent caſe. 
 Gross, J. of the ſame opinion. 
LawRENCE, J. I cannot find any words in this will, from 
whence I can diſcover with certainty that the deviſor intended to 


give more than an eſtate for life in this caſe. 
Poſtea to the plaintiff, 


Saturd, 
Nov, a, The KiNG againſt The Inhabitants of Gunnar Tan- 
| MOUTH. 


An unmar- WO juſtices by an order removed Mary Peſtill widow from 


— ogy the pariſh of Great Yarmouth to the pariſh of Ditchinghan 


moved to the in Norfolk; and on appeal the Seſſions quaſhed the order for in- 


lace of h . „e . 
working formality, no not ſtating any caſe for the opinion of this Court. But 


_ 3 in the order of removal it was recited, and adjudged, that the 
” pauper was with child which was likely to be born a baſtard, 


pregnant, 
underfſtat.35 that ſhe was living in Great Yarmouth not having gained a ſertle- 


G. 
J. 6. even ment there, that © ſhe was deemed to be a perſon actually 


— chargeable to the pariſh of Great Yarmouth,” and that her place 


under _ of ſettlement was at Ditchingham ; without negativing her ha- 


— bw 1 ving a certificate from any pariſh. Both the orders having been 


rind. removed here by certiorari, 
Law obtained a rule to ſhew cauſe why the order of Seſſion 
ſhould not be quaſhed : againſt which 
Mingay and Hulton now ſhewed cauſe ; who, after ſtating the 
queſtion intended to be raiſed in this caſe to be whether or not 


the ſtatute 35 Geo. 3. c. 101. / 1. (a) extends to an unmarricd 
woman who is reſiding under a certificate, argued in the nega- 
tive z becauſe no mention is therein made of certificated perſons, 


% 


(a) By the 6th ſeR. of that act, which is intitled © An act to prevent the removal 
of poor perſons until they ſhall become actually chargeable," it is provided that * every 
unmarried woman with child ſhall be deemed and taken to be a perſon aQually cbarge- 
able within the intent and meaning of the act to the pariſh in which ſhe ſhall inhabit, and , 
may be _— as ſuch to the — of her laſt legal ſettlement.” 

and 
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and becauſe the object of that ſtatute in general was to give pri- 
vileges to paypers not to take any away from them. That there- 
fore this act ought not to be extended by implication beyond the 
words of it, in order to abridge the privileges of any paupers. 
That, if the act did not extend to certificated perſons, the order 
of removal was defeQive, in not negativing that the pauper was 
living at Great Yarmouth under a certificate; for that in R. v. 
St. Mary Weſtport (a) it was ruled that the pregnancy of a certi- 
ficated perſon was no ground for removing her as a perſon ac- 
tually chargeable, and conſequently if this pauper were living 
under a certificate ſhe was not liable to be removed. 

Per Curiam. The orders, which alone are before the Court, 
are ſcarcely ſufficient to raiſe the queſtion that (it is ſaid) was 
meant to be agitated, But even if they were, this pauper comes 
within the words of the ſtatute alluded to, which are general, 
« every unmarried woman,” &c., and alſo within the reaſon of 
the act. This clauſe ſeems to have been introduced for the very 
purpoſe of remedying what was before an apparent defect in the 
poor- laws; for be ſore that act paſſed, a certificated perſon. in this 
ſituation could not have been removed, although the child when 
born would be ſettled in the certificated pariſh. Therefore as the 

words of the ſtatute are ſufficiently comprehenſive to include this 


caſe, there is no reaſon why we ſhould narrow or abridge the con- 
ſtruction of them ſo as to ꝓrevent their extending to a caſe that 


wanted the remedy. 


(a) Ante, 3 vol. 44. 


GLAISTER againſt HEW ER and Two Others. 


HE plaintiff brought an action of trover againſt the defend- 

ants, who ſuffered judgment to go by default, and on exe- 
cuting the writ of inquiry the jury gave 4o/. damages. Aﬀter= 
wards the defendants ſued the plaintiff, and recovered 36/. 13s. 6d, 
Whereupon the defendants obtained a rule, calling on the plain- 
tiff to ſhew cauſe why the proceedings in the former action ſhould 
not be ſtayed on the defendants undertaking to deduct and allow 
to the plaintiff 4o/., the amount of the damages recovered by him, 
and the coſts when they ſhould be aſcertained by the Maſter, by en- 
tering a remittitur for the amount of ſuch damages on the record 
in the action brought by the defendants, on an affidavit that the 


Rule abſolute, 
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1798. 
The KinG 


againſt 
The Inhabi- 


Saturday, 
Nev. 24th, 


The Court 
will permit 
the defend- 
ants to ſet off 
a judgment, 
recovered by 
them againit 
the plaintiff, 
againſt a 
judgment 
obtained by 
the piaintiff 
againſt 
them, not- 
withſtanding 
the plaintiff 
may alſo 
have a ſepa- 


rate demand on one of the defendants. 


F 3 


ſum 
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1798. ſum of 361. 135. 6d. (the damages recovered by the defendants) 
=———, together with the coſts of the latter action which had not yet 
n been taxed would, when taxed, confiderably exceed the damages 
Hrwen and, and coſts recovered by the plaintiff. againſt them. 

Two . Gibbs and Park now. ſhewed cauſe againſt that rule, rſt, A 
| all events the rule is too general, becauſe the plaintiff's attorney 
has a lien on the judgment recovered by him for his colts, which 
ought not to be diſturbed in 2 diſpute between the parties. [Law, 
who was on the other ſide, admitted that this rule muſt, be ſub- 
ject to the attorney's lien.] 2dly, The defendants are not en- 
titled to ſet off their judgment againſt that which the plaintiff re- 
covered againſt them, becauſe the plaintiff has another demand 
20 Heuer one of the defendants (a). In the caſe of Mitchell 
. Oldfield (b), where the plaintiff had recovered a judgment 
er the defendant, the Court permitted the latter to ſet off a 
judgment which he had recovered againſt the plaintiff and another 
perſon againſt the judgment obtained againſt him. Then by a 
parity of reaſon, as the plaintiff has a ſeparate demand againſt 
one of the defendants in this caſe, it will be unjuſt that the de- 
fendants ſhould ſet off their judgment againſt that recovered by 
the plaintiff without alſo taking this ſecond demand into the ac- 
count. This is ag application to the equitable juriſdiction of the 
Court, who will therefore be guided by the rule that is adopted in 
2 court of equity, that he who aſks equity mult do equity. But 
The Court thought that this would be carrying the rule too far; 
for that the effect of diſcharging this rule would be to ſubject 
the two other defendants to the payment of a ſeparate debt of 
Heuer 4 


— 


— — 


—— ED 8 
— —— 


— 


2 2 * MES 
A r 2 2 
— — f 
2 „„ „- 


Rule a. (c ). 


65 It appeared in an affidavit produced on ** cauſe that Mw. one of the de- 
fendants, was indebted to the plaintiff in 67 / on two promiſſory notes drawn by Heer, 
one payable to the n and the other to * and Co. « or . and by them bored 
ti tue plaintiff. AJ 2 1 10 

(5) Ante, 4 vol. 23. | 

( Subject to the lien of the plaintiff 's attorney j and it was referred to the Maſter 10 
fee w at Was the exieat of that ws. 
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SRO againſt * THOMPSON. | „e ber: RR 


N 


Tur defendant being under terms to plead ifſuably in an ac- Undera 
tion on a policy of inſurance, pleaded the general iſſue, and ye 
alſo that the owners of the goods, De Vries and Company, for 1 
whom the plaintiff as agent had inſured, were alien enemies; 3 can only put 
whereupon the plaintiff ſigned judgment as for want of a. plea; Pro en 
and a rule having been obtained calling upon him to ſhew cauſe tothe merits. 
why the judgment ſhould not be ſet aſide for irregularity, LEE w_ 

Giles ſhewed cauſe, on the ground that the rule for pleading 2 is not 
1 uably | was always conſidered as requiring the defendant to plead * 3 
to the merits, and the plea of alien enemy was not ſuch a plea, 
but was merely calculated for delay. In Feren v. Ladd (a) the 
Court refuſed to let the defendant plead non aſſumpſit and that 
the plaintiff was an alien, the latter being, as they ſaid, an un- 
conſcientious plea and not to be favoured. And it is the leſs to 
be favoured here, becauſe the owners of the goods are indebted 
to the plaintiff, and he has obtained a licenſe under the late at 
of parliament (3) to receive the money on their account. 

"Park, i in ſupport of the rule, contended that this was not an 
unconſcientious plea, becauſe the Legiſlature themſelves had by 
an exiſting law declared the impolicy of ſuffering the ſubjects of 
this country to make payments to the enemy, as furniſhing them 
with additional means for carrying on the war; and this plea 
was a means of enforcing the obſervance of that act. And in 
Brandon v. Nepbitt (c) a replication to ſuch a plea by the plaintiff} 
{who ſtood in the ſame character of agent,) that the principal 
was indebted to him in more money than the amount of the in- 
ſurance, was holden bad on demurrer. At any rate it muſt be 
conſidered às an ifſuable plea within the terms of the order, as 
the plaintiff might have taken iſſue on it and gone to trill. 

Lord Kenyon, Ch. J. The meaning of the term « pleading 
iNuably” in a judge's order is not merely the pleading a plea on 
which ifſue may be taken, but ſuch an one as goes to the merits; 
but this is purely for delay, and does not at all affect the merits 
of the queſtion between theſe parties. The caſe of Brandon v. 

Ne/bitt was determined on demurrer, where the party had a right 


; to inſiſt on my legal objedtion; and the queltion did not ariſe 


(a) 2 Black. Rep. 1326. (5) Vid. 34 Geo. 3. e. 79. 
(c) Atte, 6 vol. 23. 
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upon an order to plead iſſuably. No injury to the public can 
ariſe from rejecting this plea; for if the owners of the property 
inſured be indebted to the plaintiff, as ſtated by him, he will 
have an opportunity of reimburſing himſelf out of the money re- 
covered; but whether that be ſo or not, the money cannot be 
remitted out of this country without a licenſe from the Secretary 


of State, 


Rule diſcharged. 
But afterwards the plaintiff agreed to wave his judgment on 


certain terms. 


Saturday, 
Now. 24the 


Though the 


proprietop of 


tiches leave 
them on the 


land more 


than a rea- 
ſonable time 


after they ere 


ſet out and 
after he has 
notice theie- 
of, the owner 


of the land 


cannot juſti- 
fy ia, treſ paſs 
turning in 
his cat: le 
upon the 
land to de- 
paſture it in 
the uſual 
courſe of 
buſbandry, 
whereby the 
cattle con- 
{uv ned the 
tithes: but 
his remedy | 
1s either by 
diſtreſs or by 
action. 


WILLIAus and Another againſt LADNER. 


PRESP ASS for that the defendant on 1ſt September 1997 
and on divers other days between that and the day of exhi- 
biting the bill of the plaintiffs with force and arms and with di- 
yers cattle ate up conſumed trampled upon and damaged large 
quantities of corn grain and ſtraw of the plaintiffs at the pariſh af 
St. Levan in Cornwall ; and 2dly, for ſeizing taking and carry- 
ing away the ſame. Pleas : 1ſt, Not guilty. 2dly, That the de- 
fendant before and at he ſeveral times when, &c, was lawfully 
poſſeſſed of and occupied divers, to wit, 500 acres of his own 
land in the ſaid pariſh and county; and that there now is and 
from time immemorial hath been a cuſtom in the pariſh, that 
ſych of the occupiers of land therein for the time being reſpec- 
tively as have had at any time corn growing thereon who haye 
" thought fit to give notice in writing before they have ſet out the 
tithe of ſuch corn after the cutting down of the ſame that they 
ſhould ſo ſet it out, and of the times. when they ſhould ſo do, 
unto the owners or proprietors of ſuch tithes for the time being, 
by affixing ſuch notice on or before the Sunday previous to their {0 
doing on the outſide of the door of the pariſh church, have given 
ſuch notice at ſuch time and in ſuch manner and have ſet out ſuch 
tithe accordingly on the lands, &c. for the uſe of the owners or 
proprietors thereof. And that the defendant whilſt he ſo occupied 
the ſaid lands and before any of the ſaid times when, &c. to wit, an 
1ſt Aug 1797, cut down a large quantity of corn then growing 

| thereon (to wit), & c. and afterwards and before any of the ſaid 
times when, & c. gave previous notice in writing on the 36th of Sep- 
tember 1797 (according to the cuſtom) to the plaintiffs, being the 
owners and proprietors of the ſame tithe, that he ſhould fet out the 
fithe on Friday then next ſhould the weather thep permit, and 
11 | th 
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that he did then accordingly viz. on the 22d of the ſaid September 
{the weather permitting) ſet out the ſame on the ſaid land accord- 
ing to the notice for the uſe of the owners or proprietars thereof, 
that the plaintiffs had notice of the tithes being ſo ſet out on the 
ſame day, and that the defendant then and there carried away the 
other nine parts; but the plaintiffs did not carry away the tithe 
within a reaſonable time after they had notice that it was ſo ſet 
out, but on the contrary wrongfully permitted the ſame to remain 
and the ſame did wrongfully lie and remain upon the ſaid land for 
a long ſpace of time after the expiration of ſuch reaſonable time, to 
wit, continually and from thenceforth until and at the ſaid ſeveral 
tines when, &c. The plea then ſet forth the like matter as to 
other corn cut down whereof the tithe was ſet out, in the ſame 
manner and with notice ſimilar to the other bur more particular 
as to the times and places of cutting down the corn and ſetting 


out the tithe; and becauſe the defendant at the ſeveral times 


when, &c., each of them being after the expiration of the ſaid 
ſeveral reaſonable times to wit, at, &c. could not depaſture the 
graſs there then growing on the ſaid land whereon the ſaid tithe 
was ſo ſet out and remained as above-mentioned, nor uſe the ſame 
in ſo ample convenient and beneficial manner as he otherwiſe 
might and ought to have done, according to the uſual and regu- 
lar courſe of huſbandry, without turning the cattle in the declara- 
tion mentioned into the ſaid land to depaſture the graſs there 
then growing nor without moving the ſaid wheat, &c. in the laſt 
count mentioned to a convenient diſtance, he the defendant at 
thoſe ſeveral times did for the purpoſe of depaſturing the graſs 
growing on the ſaid land, and uſing the ſame in ſuch ample con- 
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- 


venient and beneficial a manner as aforeſaid, according to the 


uſual and regular courſe of huſbandry, turn the ſaid cattle upon 
the land and remove the ſaid wheat, &c.; and the ſaid cattle of 
their own accord ate up and damaged the ſame, &c., he the de- 
fendant doing as little damage as on thoſe occaſions he poſſibly 
could conſiſtently with his ſo depaſturing, &c. The third plea 
ſtated generally that the defendant was poſſeſſed of the land in the 
ſaid pariſh, that he cut down the corn growing thereon, and ſet 
out the tithe, and that on the ſame day, &c. the Plaintiffs had 
notice that the tithe was ſet out, but did not carry away the ſame; 

and concluded as the farmer plea, + | 
To the two ſpecial pleas there was a demurrer aſſigning for 
cauſes that they only ſtated generally that the plaintiffs had notice 
that the tithes were ſet out, withgut ſhewing how or in what man- 
| 5 ner 
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1998. ner they had notice, or that the ſame was given by or on the 
behalf of the defendant; and alſo as to the laſt plea that the de. 
Witriaus fendant had not alleged that the plaintiffs were the owners or 
ns proprietors of the tithes, or the proper perſons to en ſuch 
notice ought to have been given. Joinder in demurrer.. 
Pracd was called upon to ſupport: the pleas, and was aſked, 
aha the point had not been decided by the judgment of the 
Court in ShHuprott and Mug ford, 1 Ld. Raym 187. He ſaid that 
upon examining that caſe it would be found that the queſtion 
came collaterally before the Court, who decided it with a leauing 
to ſupport the verdict, which might have been maintained on 
other grounds. For there was no doubt but that the plaintiff, 
who was the land-owner, had a right to maintain his action and 
recover damages againſt the defendant, who was the tithe-owner, 
for: having ſuffered the tithe to remain more than 2 reaſonable 
time on the land to the detriment of the herbage. But admitting 
that the Court did decide the very point now in queſtion, (though 
it was not neceſſary for them to do ſo, ) {till the judgment may 
not be deemed concluſive, if it be contrary. to the general prin- 
ciples of law, reaſon, and convenience, or to other authorities 
and the opinion of other judges on the ſame point. The caſe on 
the pleadings now before the Court is ſhortly this. The | plain- 
tiffs, the tithe-owners, complain that the defendant's cattle have 
deſtroyed their tithes. The defendant, the land-owner, ſays that 
the tithes were duly ſet out on his land, of which the plaintiff 
had notice, that a reaſonable time for removing them paſſed; and 
then the defendant put his cattle into his land to depaſture it, 
and the cattle ate the tithes. The reſult is that the -plaintiffs 
have ſuffered a loſs owing to their own default or neglect. But 
it is a general principle of law that a loſs or hurt, which happens 
to a man by his own default or neglect, gives him no right of 
action. The plaintiffs by leaving the tithes on the land after 
notice that they were ſet out more than a convenient time for 
taking them away became wrong-doers and liable to an action. 
Then it is not reaſonable that the deſendant ſhould be deprived 
of the uſe of his land by the continuance. of that which is wrong- . 
ful on the part of the plaintiffs, or make amends to the, plaintiffs 
for a loſs arifing from their own: wrong. And it would be incon- 
venient, not to the land-owner alone, but to the public alſo, that 
land ſhould remain uſeleſs as to the purpoſes of paſturage or agri- 
culture; which will be the caſe, if the land-ownex may not feed 
it with his cattle or till it ſo long as the tithe-owner may leave the 
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tithe there through negligence or obſtinacy. If the matter here 1999. 
pleaded woukbbe an anſwer to a ſuit in the Spiritual Court for w— 
tiches, it ſhouid be a ſuſficient defence here in an action for the W1r-viams 
value of them, otherwiſe the judgment of the two Courts would W 
be inconſiſtent. But it ſeems from the judgment in Benuet and 
Short urigöt (a) that this matter would be a good anſwer to a 
ſuit, in the ſpiritual Court; for on the motion then made for a 
prohibition this Court expreſsly ſaid that if the pariſhioner ſetteth 

out his tithes and the parſon will not take them, or if they be de- 
ſtroyed by cartle by his laches, he ſhall not have tithe again. (Lord 
Kenyon ſaid it might be true that the parſon ſhould not have tithes 
in kind a ſecond time, but that did not ſhew that he ſhould nat 
have a remedy for the deſtruction of his tithe firſt ſet out which 
had become his property.) The Court in the caſe of Webb v. 
Paternpſter (b) adopted and proceeded on the principle, which it is 
ſubmitted ſhould govern this caſe. Sir William Plumer had given 
licenſe to Webb an off-going tenant to leave a rick of hay on the 
land until he could conveniently ſell it, and ſome time afterwards 
leaſed the land to Paterngſter, who two years after the licenſe 
without notice to Webb put in his cattle, which ate the hay: Webb 
brought an action of treſpaſs againſt him, and theſe facts appear- 
ing to the Court on the pleadings, they gave judgment after much 
argument and conſideration for the defendant, it being the plain» 
tiff's fault to leave the hay more than a convenient time. So here 
the law allowed the plaiatiffs to leave the tithes on the land a con- 
venient: time, and it was their fault to leave them longer. . It is 
remarkable that in conſidering that caſe Dodridge J. put the caſe 
now before the Court as an inſtance to illuſtrate the principle. 
He faid (2 Noll. Rep. 143, 144-), If a parſon ſuffer his tithe to 
lie on the land, ſhall not the owner put his beaſt on the land? in- 
ferring that he might; and Sir H. Montague Lord Ch. J. aſſented, 
ſtating the reaſon that it is the parſon's folly, The ſame prin- 
ciple had been recognized and acted upon before in a caſe very 
analogous. It is thus reported (e); In error it was ſaid to be law 
that if all the neighbours of a vill carry their corn out of the com- 
mon field, except one who will not carry his through obſtinacy or 
negligence, there the reſt may put their beaſts into the field and 
ſhall: not be treſpaſſers to the other. In Dobſon v. Oliver (d) the 
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law reſpecting the tithe of milk is thus ſtated ; if there be ne 


— particular cuſtom or uſage, the pariſhioner is obliged to pay every 


W1irLIians 
againſt 
Labyza. 


tenth meal, to milk his cows at the uſual place of milking into his 
own pails, and the parſon is obliged to fetch it away from the 
milking-place in his own pails in a reaſonable time; and if he do 
not fetch it away before the next milking-time, the partſhioner 
may juſtify pouring the. milk on the ground, becauſe he then has 
occaſion for his own pails. The ſame argument holds here. A 
reaſonable time for removing the tithe had paſſed ; the defendant 
had occaſion to uſe his land, and therefore may juſtify putting in 
his cattle. The deſtruction of the tithe in either caſe ariſes from 


the default or neglect of the tithe-owner. 


Gaſelee, contra, was ſtopped by the Court. - 

Lord Kenyon, Ch. J. This is a queſtion of univerſal concern: 
but as the point appears to have been ſolemnly decided in the 
Court of Common Pleas near a century ago, and that judgment 
was founded on a prior caſe in the 22 Car. 2. in this Court, 
think it ought not now to be diſturbed. That deciſion is alſo 
ſupported by reaſon ; it is much better that the owner of the land 
ſhould appeal to the laws of his country for redreſs than that he 
ſhould take the law into his own hands. If the defendant were 
to ſucceed in this caſe, it would eſtablith this propoſition, that if 
cattle ſtray on the property of any perſon he may deſtroy them: 
but he is bound to drive them out in a reaſonable manner. Here 
the defendant might either have brought an aCtion againſt the 
plaintiffs for not taking away the tithes, or he might have diftrained 
the tithes damage feaſant. Without however inquiring into the 
reaſons on which the caſe in 1 Ld. Raymond 187. proceeded, it is 


ſufficient for us to ſay that that caſe was fully conſidered, and that 


it was there decided that the owner of the land cannot turn out 
his cattle before the tithes are removed, but muſt reſort to his ac- 
tion; and every caſe that inculcates the principle, that a party 
ſhould apply to the law rather than take the law into his own 


hands, ought to be adopted in courts of juſtice. 


LAWRENCE, J. I think there is a great deal of reaſon in the 


argument urged on behalf of the defendant in this caſe: but ii 
would be too much for us to overſet that caſe 1 in Ed. PO in 


which this point was decided, 
Per Curiam, J 5 for the plaintiffs. 


in TRE TuiRTY-niNTH Year or GEORGE II. 77 
| | 1798. 


— 
| ; | Mond 
CorT again/t Jacques. Nev. 26th, 


NTERLOCUTORY judgment having been ſigned in this — 

- caſe for want of a plea, filed in the 
Conſte obtained a rule niſi for ſetting aſide that Judgment and all — 

ſubſequent proceedings for irregularity, becauſe the notice ſerved appearance 
on the defendant was of a declaration generally on the 6th of wy 
November (being the return- day of the writ) before any appearance tionally and 

entered, inſtead of a notice of a declaration de bene efſe. And — 

he cited Cool v. Raven (a), to ſhew that a demand of a plea before figned for 


the defendant has appeared or the plaintiff has filed common bail — = 
for him is a mere nullity. So this, which was in effect a notice — 
of a declaration in chief before appearance, was a nullity alſo, though y 
and therefore the defendant was not bound to plead to it. In Mticeſerved 
Smith v. Painter (O) it was holden that the plaintiff may deliver a fendant was 
declaration againſt the defendant conditionally before the time for 2 — 2 
his appearing was paſt, and file common bail for him; but that lh 
after that time he muſt bring the defendant into court before he 
can declare in chief, which neceſſarily implies that he cannot do 
ſo before; and here the plaintiff muſt be bound by his notice 
delivered, for upon that alone the defendant acts. | 

Marryat, in ſhewing cauſe, relied on the fact that though the 
notice was of a declaration generally, yet that the declaration filed 
in the office was in fact indorſed filed conditionally, and therefore 
regular. The defendant was bound to have ſearched in the office, 
where he might have ſeen that the proceeding was regular. And 


The Court were of that opinion. Wherefore 
Rule diſcharged. 


(a) Ante, x vol. 635. (5) Ante, 2 vol. 719. | 


— — —  — — — — — — Dö— 


D:sBorRoUGH again/# CoPINGER. Mhrday, 
Now. 26th; 


HE defendant was holden to bail on an affidavit, in which the A fer note 


plaintiff had omitted to negative any tender of the debt in 3 
. » N- 
bank-notes, according to the late act of the 37 Ges. 3. c. 45. and quiry 4 
judgment by 
default ir is too late for the defendant to object to the affidavit on which he was holden to bail, that it 
omitted to negative any tender of the debt in bank-notes, as required by the 37 Geo. 3. c. 45. 
The objection ould be made in reaſonable time after the error committed. © 
| ok the 
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1798. the defendant ſuffered judgment by default. After receiving no. 
— — tice of executing a writ of inquiry, he obtained a rule, calling on 
_ the plaintiff to ſhew cauſe why he fhould not be difcharged on 
ag filing common yells on account of the inſoflciency of "o athidayit 
—_—————  — 5 
Bayley ſhewed cauſe; and contended' that the objeQion came 
too late, after interlocutory judgment; ; and that the defendant 
ought to have applied in an carlier ſtage of the proceedings aſter 
the error was committed. 

Erſkine and Lawes in ſupport of the rule. The act of Parlia 
ment being peremptory, the Court have no diſcretion ; and unleſs 
the defendant do ſome act himſelf to wave the objection, as in 
Norton v. Danvers (a) by voluntarily giving a bail-bond, or as in 
Levy v. Daponte (b) by pleading, he is ar liberty to take advantage 
of it at any time. In Fenwick v. Hunt (c) the length * time was 

holden to be no objection. But 
Per Curiam. In the laſt caſe (d) on this ſubject, which v was 
ſubſequent in point of time to that of Fenwick v. Hunt, it was 
decided that ſuch an objection as the preſent muſt be taken at an 
earlier ſtage of the cauſe. Here the'defendant has ſuffered the 
plaintiff to proceed through ſubſequent ſtages of the cauſe on a 
preſumption that every thing was regular before, when be ought 
to have objected in the firſt inſtance to the irregularity on which 


be now inſiſts. a 5 
| | Rule diſcharged, 


(a) Ante, 7 vol. 375, (5) Ib. 376. n. (e) B. n. 4a. (a) Levyv. Daponte, ib. 
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1 A WEAVER againſt Bun. e 


To treſpaſs T O treſpaſs ſor aſſaulting and beating the plaintiff with a ſtick, 
— 2 — the defendant pleaded (beſides the general iſſue and ſon aſ- 
the defens- ſault which were found for the plaintiff) that « as to the aſſault. 
— th ing of the plaintiff and beating bruiſing and ill-treating him and 
the plaintiff with the ſaid ftick giving and ſtriking him the ſaid blows, &c. he 


. (the defendant) at the time when, & c. was lawfully poſſeſſ: -d of 


As nens and in a certain cloſe called, &c. at, &c. z and being fo poſſeſſed, 
youred furci- the plaintiff at the ſaid time when, &c. with force and arms and 


e with a firong hand as much as in him lay did attempt and endeavour 

83 $ forcibly to break into and enter the ſaid cloſe of the defendant and 
le, where- 

upon the anden reſiſted and oppoſed ſuch entrance, &c, and if any damage happened to the plaintiff 

it was in the defence of the poſſeſſion of che ſaid cloſe. 
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would haye. broken into and entered the ſaid cloſe-without the 1798. 


defendant” s. licenſe and againſt his will, whereupon, the defend- 


ant being then in his ſaid cloſe, and ſeeing the ſaid attempt and Wyaven 


endeavour, of the plaintiff, did then and there rofft aud. oppoſe fuch 
#1trance into the ſaid cloſe, and upon that occaſion: did then and 
there defend, his poſſeſſion, as it was lawful for; him to do, and 
that if any damage or injury then and there happened to the plain» 
tiff it was in the defence of the poſſeſſion of the ſaid cloſe.” 

To this plea the plaintiff replied de injuria ſus propria abſque 
tali cauſa ; the iſſue on this plea was found for the defendant. 

Lens having. on a former day moved to enter up judgment for 
the plaintiff, notwithſtanding the juſtification in the third plea 
which was found for the defendant, on the ground that that plea 
could not be ſupported, on the authority of Jones v. Treſilian, 
1 Mod. 36., where Twi/den J. ſaid (t you cannot juſtify the beat- 
ing of a man in defence of your poſſeſſion, but you may ſay that 
05 did molliter manus imponere,” &c. 

Bond. Gibbs, and Dampier, now ſhewed cauſe againſt that rule. 
| iN, A party may juſtify an aſſault and battery in defence of his 

houſe or paſſeſſion. Com. Dig. tit. Pleader 3 H. 17 ; 2 Rol. Abr. 

548. pl. 2; and 549, pl. 9, 103 and Bro. Abr. tit. Treſpaſs, pl. 
128. In 2 1/4. 316. it is ſaid that a man may juſtify an aſſault 
and battery in his own defence, or for the preſervation of his 
poſſeſſion of lands or goods, but he cannot juſtify either mayhem 
or wounding. The contrary poſition, cited from 1 Mod. 36., is 
merely the dictum of Ti/den, J. not the reſolution of the Court: 
the only point there determined was that molliter inſultum facere 
was a contradiction in itſelf, 2dly, Even if a defendant could 
not in general juſtify an aſſault and battery in defence of his poſ- 


againſt 


Busrs 


ſeſſion, yet the plea in this caſe may be ſupported, as the plaintiff 


cc with force and arms and with a ſtrong hand endeavoured for- 


cibly 1 to break into the defendant's cloſe ;” it was lawful for the 


defendant to reſiſt force by force. In Green v. Goddard (a) this 


very qiſtinction was taken; the Court there ſaid, if one enter into 
my ground I muſt requeſt him to depart before I can lay hands 5 
en kim to turn him out: but in the caſe of actual force it is la w- 


ful to oppoſe force to force; * and if one break down the gate or 


eome into my clofe vi et armis, I need not requeſt him to be gone 


but may lay hands'on bim immediately, for it is but returning 


enn with mne So in Ouen 150. it is ſaid that a man 


(sa) x Salk, 641. 


may 
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CASES N MICHAELMAS TERM 
miy uſe force in defence of his goods. And hete it is admitted 


a——- On the record that the plaintiff was uſing actual force. 3dly, But 
Wraven if the plea be defective, it is merely a defect in form, which ſhould 


Busk. 


have been ſhewn as a ſpecial cauſe of demurter, and eannot be 
taken advantage of in this ſtage of the proceedings: 

Dallas and Lens in ſupport of the rule. The caſes cited on 
behalf of the defendant need not be diſputed, becauſe they only 
ſhew that a defendant may juſtiſy an aſſault and battery in de- 
fence of his poſſeſſions. But they do not prove that ſuch a plea 
as the preſent 3 is good; on the contrary, the doctrine contained in 
all of them is that though the defendant may juſtify i in ſuch caſes 


he muſt juſtify by pleading „ molliter manus impoſuit.” Even 


in the caſe cited from Salk. 641. to ſhew that the defendant may 
reſiſt force by force, and where the plaintiff was uſing force 
c manu forti,” &c. the defendant pleaded that he patvum flagel. 
lum ſuper querentem molliter impoſuit. In the caſe cited from 
1 Med. 36. the point determined was not merely that the plea 
was contradictory, but that a battery could not be juſtified in 
defence of poſſeſſion. So in Leward v. Baſely (a), where that caſe 
was recognized, a diſtinction was taken between a juſtification in 
defence of the perſon and of the poſſeſſion ; that in the former 
caſe, the defendant might plead inſultum fecit, but that in the 
latter he ought to plead molliter manus impoſuit. 'The corre& 
mode of pleading in ſuch a caſe as the preſent is ſtated in Skevill 


v. Avery (b), where to an aſſault and battery the defendant plead- 


ed that the plaintiff entered his houſe and would have thruſt him 


out of the poſſeſſion thereof, whereupon he molliter manus im- 


poſuit to put him out, and the harm if any done was in defence 
of his own poſſeſſion. And if this objection be well founded, it 
is not merely an objection of form but of ſubſtance, and there- 
fore may be taken advantage of now. It is a ſubſtantial objeCtion, 


becauſe the defendant has done that in the firſt inſtance which he 


would only have been juſtified in doing in caſe an attempt to re- 
ſiſt the plaintiff by more gentle means had proved ineffectual. 
With regard to the caſe cited from Owen, 153, it may be obſerved 


that Williams, J. there ſaid “ It hath been adjudged in Banhan's 


caſe that a man cannot juſtify a battery in defence of. his ſoil.” 
Lord KENTON, Ch. J. It would be extraordinary if this plea 
could not be ſupported, becauſe it ſimply ſtates that fact which 
(it ſeems admitted) the defendant might juſtify doing. The plain- 
(a) 1 Ld. Raym, 62. (+) Cro, Car, 138. 
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tiff cannot ſucceed in this application unleſs he can ſhew that the 
words molliter manus impoſuit are mere technical words. A 
party may reſiſt and oppoſe force by force in defence. of his poſ- 
{cſſion, if neceſſary: if the reſiſtance be exceſſive, the plaintiff 
may ſhew that in a new aſſignment. But I nale! it appears to 
me that the plea may be ſupported. 

LAWRENcR, J. The general form of 8 certainly has 
been as the plaintiff's counſel contend; and on this ground, that 
the defendant ought not in the firſt inſtance to begin with ſtriking 
the plaintiff, but the law allows him either in defence of his per- 
ſon or poſſeſſions to lay his hand on the plaintiff, and then he 
may ſay if any further miſchief enſued it was in conſequence of 
the plaintiff's own act; ſo that the battery follows from the re - 
ſiſtance. But it does not neceſſarily follow from any thing ſtated 
in this plea that the defendant did more than gently lay his hands 
on the plaintiff in the firſt inſtance z and if not, this plea may 
ſtand conſiſtently with all the authorities. I admit that the caſes 
cited are ſtrong to prove the poſition contended for by the plain- 
tiff; thoſe in 1 Mod. 36, and Salh. 641 ; and there is another 
in 2 Lutw. 1481. that is ſtronger than either of them. There to 
a plea of ſon aſſault the plaintiff replied that he was a ſervant of 
W. Sandys, employed to take care of his horſes, and that the de- 
fendant with a bill endeavoured to beat and wound one of the 
horſes, when the plaintiff, in order to defend the ſaid horſe, put 
his hands on the defendant who thereupon beat the plaintiff, &c. 
and it was holden that this replication was bad, becauſe it did not 
allege that the defendant had beaten the horſe before the plaintiff 
put his hands on the defendant. That goes the length of ſaying 
that the party cannot even plead molliter manus impoſuit in de- 
fence of his poſſeſſion, unleſs there has been ſomething more than 
a mere attempt to beat him. But in the way in which I have 
conſidered this plea, I think it may be ſupported conſiſtently with 
all the authorities. 


Per Curiam, 1 Rule diſcharged. 
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, Danvy and Others again? Sir Aſlignee of b Parner, 
a Bankrupt. 


Goods, the Ti. attera in Uſfcrence betwees the parties in this cauſe 


property of'a having been referred to arbitration by a rule of Court, the 
widow and 


children, arbitrator made his award, in which he ſtated all the facts of the 


were upon : : . Toy : 
her fees Cafe. It recited that the action was brought againſt the defend 


mrriage aſ- ant to recover the value of certain goods, being the houſehold 
— furniture in the houſe of the ſaid Peter Prieft, (the bankrupt for 


truſt to ſuf- whoſe eſtate the defendant was choſen aſſignee) ſold by the de. 


f. 1 i 
—_— fendant as ſuch aſſignee ; and that it appeared upon the evidence 


Joy them, adduced that the ſaid goods were the property of the wife of 
on condition 


he ſhould P. Prieſt and of her children by a former huſband before her in. 


$8 hp} termarriage with P. Prie/t; and that upon her marriage they 
the uſe of were aſſigned to the plaintiffs, in truſt to ſuffer P. Prie/} to enjoy 
= them, on condition that he ſhould pay to the plaintiffs for the uſe 
yearly inſtal- of the children of Mrs. Prizf# 800 l. by yearly payments of 100/, 
mens en each on the 11th of July in each year, beginning thoſe payments 
July 17893 on the 11th of 7ỹ 1789. It then recited that 250/, only. of the 


in vofſeflion $007. was paid on the gth of Zuly 1797, notwithſtanding which 


of hom 4 the plaintiffs ſuffered the goods to remain in the houſe of 
2 a . Prięſt, and permitted him to have the poſſeſſion order and dif. 


— 4 poſition and the apparent ownerſhip thereof until the evening of 
his bank- the gth of July 1797, when they put a man in poſſeſſion thereof 
ruptcy the jn the houſe of P. Priefl ; and that in the morning of the 1oth of 


redete July P. Prieft committed an act of bankruptcy, by abſconding 
. from his houſe, upon which he was afterwards declared a bank 
held that this rupt. id becauſe it appeared to the arbitrator that the plain- 
ESL tiffs had Ho right to take poſſeſſion of the goods on account of 
duenne the arreaß which were due on the gth of Zuly 1797, becauſe it 
aſſignee of Was frau ent in them as againſt creditors to permit P. Prief 
nanny: _ to have > poſſeſſion of the ſaid goods aftef thoſe arrears became 
pd afterwards to take poſſeſſion of them on account of 

becauſe it appeared to the arbitrator that they had 

c. 19. no right to take poſſeſſion on account of the 100/., which would 


have become payable on tith Fuly 179, it not being then due, 


and becauſe it appeared to him that the defendant was entitled to 


the goods under the ſtat. 21 Fac. 1. c. 19. nN he awarded 
in favour of che defendant. 


A rule 


ig — a ds cm: £m. 
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A rule having been obtained calling on the defendant to ſhew 
cauſe why the award ſhould not be ſet OW as 8 25 on 
the face of it; 

Mingay now ſhewed cauſe, and relied on Lingham v. Biggs (a); j 
where the furniture of a coffee-houſe having been taken in exe- 
cution by a creditor, and by him let (without having been re- 
moyed) to the keeper of the coffee-houſe, who afterwards while 
in poſſeſſion of the goods became a bankrupt, the property was 
* holden liable to be ſeized by the aſſignees, under the 21 Fac. 1. 
c. 19. /. 11. It makes no difference that the truſtees took poſſeſ- 
Gon of theſe goods juſt previous to the act of bankruptcy com- 


mitted by Prigſi, becauſe that was a palpable fraud, and ſo con- 


ſidered by the arbitrator, In effect the original agreement between 
the truſtees and the huſband amounted to a ſale of the goods to 
him, and they had no right to repoſſeſs themſelves of them at all, 
eſpecially after payments had been made by him in part. 

Erſtine, Gibbs, and Fervis, in ſupport of the rule. All the caſey 
on this ſubject, from that Ex parte Marſh (5) to Jarman v. 
Wooelloton (c), recognize the diſtinction that where the bankrupt 
is in poſſeſſion of the goods at the time of his bankruptcy in right 
of another, with whoſe title his poſſeſſion is conſiſtent, the afs 
ſignees are not entitled to the property within the meaning of the 


8 | ſtatute, In the firſt of thoſe caſes a widow by marriage articles 
== previous to her ſecond marriage conveyed to truſtees for her ſe- 
== parate uſe, and ſubject to her appointment, 500, of which her 


intended huſband had poſſeſſed himſelf, and for which he had 
WE given his bond, and alſo certain plate, for the uſe of her children 
by the firſt marriage: ſhe appointed the money for the uſe of the 
= ſame children, and died, leaving her huſband in poſſeſſion of the 


1 plate, who afterwards became a bankrupt: the children applied 
to be admitted creditors for the 600 J., and to have the plate de- 


WE livered to them; both of which were directed by L&d Hard- 
wicle, who ſaid that the wife had the plate in auter droit as ad- 

W miniſtratrix to her firſt huſband, and the ſecond huſband could 
not have them in a better right; and therefore it was not a caſe 


"0 | within the ſtatute. In Jurman v. Moolloton a woman before mar- 
riage conveyed her ſtock in trade and furniture to truſtees to en- 


5 able her to carry on her buſineſs | ſeparately there the Court held 


(a) 1 Pull, & Buf, 32, (5) 1 41. 138. % n e 618. 
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1798. that if in fad the trade were ſo carried on, the ſtock would not 
— be liable to the huſband's debts within the 21 Fac. 1., but that 
panes even if the trade were carried on jointly, and fo the ſtock liable to 
$8278. be taken as his, yet the furniture would not be ſo, though it were 
removed to the huſband's houſe upon the marriage, and he had 
the uſe of it in common with his wife. The latter part of that 1 
caſe cannot be diſtinguiſhed on principle from the e iy 1 
not ſtated in this award that there was an actual ſale of the goods 
by the truſtees to the huſband ; but conſidering them as the pro. 
perty of the wife and children, he has drawn a wrong concluſion 
in point of law from the fact of the huſband's poſſeſſion. It ap- 
pears from the facts ſtated that the goods were only to become 
his property upon a condition which has failed, namely, that af 
. his making the annual payments of 1001. until the whole was li. | 1 : 
quidated ; he had no right to diſpoſe of them in the mean time, 
At all events the truſtees had a lien upon the goods to the extent 
of the arrears due and payable; or if not for thoſe due, yet for 
the payment of the laſt inſtalment, which did not accrue until 
after the bankruptcy, and with reſpect to which no laches can 
be imputed to them. But whatever doubt there might have been 
in the caſe if the bankrupt had continued in poſſeſſion of the | 
goods to the time of his bankruptcy, yet as the truſtees had be- | 
fore poſſeſſed themſelves of them (as they lawſully might) for the 
arrears, the operation of the 21 Fac. 1. never attached upon the 
property at all; for that ſtatute only transfers to the aſſignees the | 1 
property of ſuch goods as the bankrupt has in his poſſeſſion, order, i 
and diſpoſition, by the conſent of the true owner at the time of tit 
bankruptcy. 
Lord Kenyon, Ch. J. I think 2 arbitrator has An 
this caſe according to conſcience and law. The plaintiffs were 
inveſted with a truſt in certain goods for the benefit of children, 
and in breach of that truſt ſuffered the bankrupt to remain in 
poſſeſſion. of them without making thoſe payments which he had 
engaged to do on behalf of the perſons entitled from the year 
1791 down to the preſent time, All this while he remained in 
poſſeſſion of them, not in auter droit, as was ſaid-by Lord Hard: 
evicke in the caſe Ex parte Marſh (a), but in his own right, har. 
ing before contraQed for the purchaſe of the goods at a certain 
price payable by inſtalments. Then juſt. upon the eve of his 


(4) I Ai. 158. 
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what authority I know not ; for it cannot be denied that the bank- 
tupt had acquired ſome right in them by the part- payments which 
he had made. This was a groſs fraud, and cannot take the caſe 
out of the ſtatute of the 21 7ac. 
done perfectly right in drawing the concluſion which he has 
drawn, that the truſtees ſuffered the bankrupt “ to have the poſ- 


a @o aA RN ﬀT-F*—- 4 — EF rr 


his bankruptcy 3 and therefore the caſe falls within the very words 

as well as the meaning of the ſtatute; and the aſſignee is entitled 

to the poſſeſſion of the goods. 
Per Curiam, 


Rule diſcharged. 


PRENDERGAST againſt Davis and — 
. Nov. 28th. 
| ERS SXKINE and Beſt obtained a rule calling on \ the plaintiff Bail in the 
n to ſhew cauſe why the bail-bond given by the defendants ER 
1 ſhould not be delivered up to be cancelled. judgment 
| The defendants had become bail to the ſheriff- i in nao ac- RR 
„non brought by the preſent plaintiff againſt a third perſon, and — 
e | the plaintiff, having taken an aſſignment of the bail-bond, put it be bolden to 
e | in ſuit, and obtained judgment thereon. The preſent act ion was e = 
e brought upon that judgment for the original debt and coſts, and ſuch judg- 
ment. 


the defendants were arreſted on a bailable writ for the amount. 
This (they contended) was without authority: for in Brander 
= v. Rob/on (a) it was reſolved that bail to the ſheriff in another ac- 
tion could not themſelves be holden to bail in an action on the 
bail-bond, becauſe that would lead to bail in infinitum; ſo on 
the ſame principle they ought not to be holden to bail i an ac- 
tion upon the judgment for the ſame cauſe of action. It is a ge- 
neral rule (6) that a defendant cannot be arreſted in an action on a 
judgment unleſs he might have been arreſted in the original action. 

 Garrow on ſhewing cauſe obſerved that this was in part for a 
new cauſe of action, namely, the coſts of the former ſuit. 

Lord Kinvon, Ch. J. This ſeems diſtinguiſhable from the 
common rule, that bail ſhall not be holden to bail; becauſe there 


* F e Og 1 =. 44 - . : 7 Tha Fas 88 . „ . * \ „ LON. n WF E . T2 : ont er - 
- 8 RR N= e Y 8 e ot Oe EE AY FOR by . ĩ˙ 11 N * . NR <P Ent oy Care I ER AORTIC Ne bf « 4 2 
we. > n 0 „33 I Be OK OI I Be 8 WORD c XF e n 3 Err 5 Nr e * o ders 5 3 T eee e . bad 1 . 3 «1 ** — 
(>. OS Va ? : be = 8 Bc. e es 5 2 = VVV OS CEN RO ati EEE OR 
\ A F r 8 % — A „„ YRS r 2 r Ce FROST SIE OS N CTC e SY Wn 7 FR 
\s . 0 9 n . 2 I's + 2x 2 n 1 N 8 WL OC 8 As SPY Pg” ety _—y * oy Mu I ERIE a” Ws „ „ TOY en Foy = 8 ; 25 * Py 1 4 1 e 
9 4 5 ; : : N 8 N . 7 8 l : N i n e e : 
fs EI 8 TE T 2 


= 


—_ 4 , 
TE Eres i ee IOW . 
2 . . 
& CO OS ER WS LR 
1 > 47 . We: . 
CE I 3 WIS 


againſt the bail, there does not appear to be any reaſon why in 


(a) Ante, 6 vol 336. (5) Tidd's Prafiice, 39. 


G 3 


bankruptcy the truſtees repoſſeſſed themſelves of the goods; by 1798. 


I think that the arbitrator has 


ſeſſion, order, and diſpoſition,” of the goods down to the time of 


Wdreſday, 


it is for the ſame cauſe of action: but after judgment recovered 
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againſt 
SMITH, 
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an aQtion on ſuch judgment, which includes a new cauſe of ac, 
— tion, namely, the coſts, the defendants ſhould not be holden to 
bail. The plaintiff might have taken them on a 'eapias ad Catif. 


again: faciendum under the former Judgment: 


oo Per Curiam, 5 Rule diſcharged, 
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Walueey, | _ M<ILtHamM againſt SMITH. | 
Nov. 28th. 


A rule nifi T Hts was an application for an attathivncht Abit a the defend. 
8 ant for non- payment of the balance of an attorney s bill pur. 
non-pay- ſuant to the Maſter's allocatur under the uſual reference by a 
ment of mo- 
ney, purſu- judge s order. 

3 l. Garrow, who now ſhewed cauſe againſt th rule, objected to 

* Jocatur, can- the ſervice of it becauſe it was made on a Sunday. 
ny gee Lawes contended that the ſervice was ſufficient ; 1ſt, Upon 

'* the ground of neceſſity ; the affidavir of ſervice ſtating that re. 
peated endeayours, both before and after the ſervice, had been 
uſed to ſerve the party without effect; and that he kept out of 
the way on purpoſe to avoid the ſervice. 2dly, That the rule nil 
was a proceeding of a criminal nature, and might therefore be 
ſerved on a Sunday; 12 Med. 348, and 2 Ld. Raym: 1028. He 
alſo contended, that this not being the caſe of an actual arref, 
or of the ſervice of any writ or proceſs, was not within the Statute 
29 Car. 2, c. 7. .. 6., that ſtatute making the. writ void, and ſub- 
jecting the party executing it to an action at the ſuit of the party 
grieved, as if he had ated without any writ, &c. Wilſon v. Tucker, 
Salk. 78.: whereas in the preſent caſe, the rule niſi would till 
be an exiſting and a valid rule, and no action could de maintained 
for the mere ſervice of it. But 

Lord KENTON, Ch. J., after adyerting to the ſtatute * ex· 
preſſing an- anxious wiſh to preſerve as much as poſſible a ſtriqd 
attention to the Sabbath, ſaid that the Statute of Car. 2. was 
equally applicable to the caſe of a ſervice (a) of proceſs as to an 
actual arreſt; and that the rule i in the preſent caſe \ was a pro- 

ceediug within the act. . 


F 
7 


The reſt of the Judges concurring, 
. : ' Rule diſcharged, 
(4) By the ſtat. 29.Car. 2. c. 7. . it is enacted that * no perſon upon the Lord 


day ſhall ſerve or execute any writ, proceſs, warrant, order, judgment, or decree, 6xce}\ 
Þ caſes of MY felony, or breach of the peace, &c. 
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. BarToON againſt Moore, one, & c. : New: A 
ax plaintiff filed a bill in laſt Eafter term againſt the defend - The rule to 


ant, to which the general iſſue was pleaded; and in this 2 
term, having obtained leave to amend it, he delivered the amend- . 

e 
ed declaration on Thurſday the 22d inſtant; a rule to plead was four days? 
given on the ſame day; and on Monday the 26th the Plaintiff rule. 

' ſigned judgment as for want of a plea. . 

A rule having been obtained, calling on the pleintick to fhew 
cauſe why the judgment ſhould not be ſet aſide for irregularity, 
one queſtion was whether a rule to plead to an amended declara- 
tion were a two or a four days rule; if the former, the time for 
pleading expired on Saturday the 24th of November, and then the 
Judgment was regular; if the latter, as the four days did not ex- 
pire until the Monday, the judgment, which was ſigned on that 
day, was ſigned too ſoon. _ 

The Court (after conſulting the Maſter) ſaid that the rule for 
pleading to an amended declaration was a four days' rule; and 
therefore that this judgment was irregularly ſigned on the 
Monday, before the expiration of the fourth _ And on this 


ground the 


Beh in ſupport of the rule. 
Onflow againſt it. 
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| Rule was made abſolute, 


* —ͤ — — — — 
IJENEKINS againſt Law. 


HE parties having entered into arbitration- bonds, with the An agree- 
uſual agreement that the ſubmiſſion ſhould be made a rule nrg e 


of Court, it was accordingly made a rule of Court. Afterwards dme for 
making an 


the parties by an indorſement on the bond, and ſigned by both award mutt 


of them, agreed that the time of making the award, whic — * 


had been originally fixed for the 31ſt of May, ſhould be it ſhall be 


; N 2 made a rule 
enlarged : but it was not added as a part of this agreement that of court, 


this ſhould be made a rule of Court. The arbitrator made — 
his award within the enlarged time but not until after the 3 1ſt „il be grant- 
of Ma ed for not 
9 | | performing 
: f an award made under it. 


G4 5 | A rule 


7 
Wu 
1 
L 
8 
—Y 
— 
y 
8 
ST? 
£1723 
4 
ER 
wa 
if 
5 
1 
* 
"> 
* 
2 
5 
2 
* 
. 
3 
"EI 
1 
- = J 
oa v 
TY. 
1 LT 
„ ＋ 
| 
__ 
_ 
x 
72 
3 
. 
N 
. 
OED 
WE 
v4 
pL hot 
at 2 
N 
8 
7 
l 
1 
. 
2 
„ 
KT 
977 
— WA 
ESE, 
FLA 
o 
* 5 
A *. 
WR.” 
3 
209 
uy 
3 
* 
#23711 
Fc 
lg 2 
We 
n 
2 
8 
3 
1 
CL 
9 
Me”, 
FE 
*" LT 
ES 
3 
5 
vw 4 
= 
2 
$12 
7 py 
3 
. 
2 
os 
Lg 
Fenty” N 
Voie 
1 
N 
ML 
s * 
815 F 
* 
r 
T0 
25 
. 
8 
oe vg 
5 
"a8 
2 5 
* 
3 
2 4 
; Sn 
e 
2 
e 
WE 
— Lf 
> fi 
> hp 
8 
3 2 
2 
1 * 
We 
me EA 
">. 03 
2 
'\ - pH 
A on © 
FAQ 
e 
© We 
1634 
$7 Te” 
A 
n 
8 
3 
* 
. 
Ce: 
2 1 
BE. 
Ve, 
8 
5 
8 
OY - 
R$ 
Te 
1 
27 25 
1 
Fs 
5 
9 
2 
7 
£0 AF. 
3 og 
RE, 
3 
WE 
F $27 
Ft 
2 
5 
"4a The 
1 
R 
1 7 
ERA 
3 
"res 
* 
vb 
2 
* 22 N 
, <7 
8 
Fel 
1 
WEI 
.. * 
#5 br” 
3 
1 
8 
7 2 — 
Ts 
3 
* 
* 
„ 
ES 
- "OS 
4 
* 9 
* 
* N 
©. 
N 
Pp 
N 
1 7 
2 : 
1 72 
SAS 
8 
ret. © 
1 
9 
n 
BAY. 
8 
2 


IS 
I 
IR 
OED 
2% 
12 5 


8 


. 29 E23 * — — ———_— — I 
== > — — * Faded - = - — - * — * _ - — _ — I. 
yy We 2 — "a — —— — 3 K Sr — — — - : —_ 
- A — ms —— of — 8 rw Sn —— n — — 8 7 — 
y —— 2 — — 2 — — . — : — © _—_ — * 8 8 > — my 2274, 8 = — ; 
4 — — — — — 22 es 1 — * * — : — * - I — — 2 —_ 2 be : 88 - do 0 E _ — — = === b _— 
1 = — - 2 2 2 — — * — — — IT. K —"— . N 2 woke” — * — —_ —_ - — - © S " — * — gt — Þ —— w — 
yon — 2 — 3 2 re va * my _ - __— = — — = — J - — bh = 7 — — K —2 - 7 — — 5 —.— = = _ 2 - — 
— 5 0 > RY * . 1 G E = - r * — 2 2 1 — : . Wc - — Þ : - 
: * — 2 < 5 - * — — — - _— —_ 1 5 ns rn, _ nk > : ag => Bn —— 2 — : Gs — . — 
— — * : 2 - 6 8 a — — N CC ²˙Ä ANCE INS — — * 5 . — — — : mo — 4 BEE. — * 
2 _ — 3 — 2 <A * I 2 _— - — — — — - * he — By ER a = — — 
* — — — : — — 4 - : : — Fo * > _ 5 8 . 6 x 
— — - 7 =o — 0 7 2 — — — 3 — - . — r . = — 2 h Eu 8 f - 
L N : "* 3 — * — — * * 4 3 4 - 5 ry + — Pages 
— — — = — — 2 4 —— I — - 3 - 


— — 5 


88 CASES m MICHAELMAS TERM. 


1798. A rule having been obtained, calling on the defendant to ſhew 


- cauſe why an attachment ſhould not iſſue againſt him for not 
Iaxxins performing the award, | 
—4 Garrow, who now ſhewed cauſe, objected that, there being 
no agreement to- make the conſent for enlarging the time for 
making the award a rule of Court, no attachment could iſſue as 
for a contempt of the Court. 
Bayley, in ſupport of the rule, admitting gt | this objection 
was fatal; 
The Court diſcharged the rule. 


END OF MICHAELMAS 
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ARCUED AvD DETERMINED 1799. 
Court of K IN G's BENCH, 


Hilary Term, 


In the Thirty-ninth Year of the Reign of Gzonce Ill. 


FORD, againſt PRESTON. 


HIS was an action of aſſumpſit, on an agreement entered 
into between the teſtator and the defendant on the 1ſt of 


| July 1786, in which in conſideration that the teſtator had paid 


to the defendant 5ooo!. for the command of a ſhip called the 
Foulis in the Eaft India Company's ſervice the defendant promiſed 
to pay to the teſtator in his lifetime or to his executors after his 
deceaſe the ſum of 5000/7. «© upon the appointment of another 
perſon to ſucceed him (the teſtator) in the command of the ſaid 
ſhip or of any other ſhip that ſhould be thereafter built on the ſame 
bottom in lieu and ſtead of the teſtator.” 'The declaration, after 
ſetting forth the agreement, ſtated that the teſtator died on the 


D. BLAcHrox Dp and Another, Executors of G. BLacH- Thurſday, 


Fan. 24th, 


A ſale (by 
the owner) 


of the come 


mand of a 
ſhip employ- 
ed in the 
Eaſt India 
Company's 
ſervice, 
without the 
knewledge 
of the Com- 
pany, is ille 
gal; and the 
contract of 
ſale cannot 
be the foun - 


8th of March 1792, and that afterwards, on the 8th of July _— of an 
1795, another ſhip was built on the bottom of the Foulis called 

the Cirencefer, to which M. Lindſay was appointed as the com- 

mander in lieu and ſtead of the teſtator, but that the defend- 


aut on ſuch appointment refuſed to yay'e the ſum of 50001. to the 


i Plaintiffs, 
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1799. plaintiffs, the executors. The ſecond count ſtated the agreement 
thus; that the defendant promiſed that the teſtator in his life. 
— time or his executors after his death ſhould receive 5000 J. from 
oxcing the petſon appointed to ſucceed him in the command. of the Feuii; 
PunITON, of of any other ſhip that ſhould thereafter be built on the ſame 
bottom in lieu of the teſtator. The third count alleged that the 
agreement was, „that the defendant ſhould pay ſuch ſum and 
ſums of money and ſecurities for money not exceeding 5000). as 
he (the defendant) ſhould receive from the perſon appointed to 
ſucceed the teſtator in the command of the Foulis or any other 
| ſhip,” &c. &c.; averring that M. Lindſay was appointed, &c. 
from whom the defendant received 2 500/. in money and a bond 
for the payment of another ſum of 2500. which he (the defend. 

ant) had refuſed to pay and deliver to the plaintiffs, & c. 

At the trial before Lord Kenyon at the Sittings in Landon the 
caſe appeared to be this. In the year 1583 the teſtator was ap- 
pointed to the command of the Foulis Eaſt Indiaman on the re- 
commendation of the defendant, the huſband or managing owner, 

for which he paid the defendant 5000/. On his appointment he 
and the defendant entered into a charter-party with the EAI 
Judia Company, in which it was agreed that - neither he or the 
- defendant ſhould ſell or permit or ſuffer any other perſon to ſell 
to the maſter or any other officer of the ſhip his or their place or 
office, or take any promiſe or reward for or in reſpect of any 
place or office in or belonging to the ſhip, &c.“ In 1791 the 
 Foulis was loſt at ſea with the captain on board in her paſſage 
from Madras to Bencoolen. In 1794 the defendant obtained leave 
from the Eaſt India Company to build another ſhip, (the Ciren- 
 eefter,) in lieu and on the bottom of the Foulis, and appointed 
Captain Lindſay to the command in conſideration of 25001. paid, 
in money and of a bond for 2500/7. more, which he (the defend- 
ant) afterwards paid to the widow and children of Captain B/ach- 
Ford, not to the plaintiffs his executors. For a long time prior to 
tlie teſtator's appointment to the Foulis it had become uſual for 
the captzips of Ea India ſhips to purchaſe their commands, 
though it was contrary to the bye-lawg of the Company. In Fe- 
- bruary 1756 the Court of Directors came to a reſolution, which 
Was afterwards confirmed by the proprietors, to aboliſh the prac- 
\ tice, long known to have been priyately carried on and at laſt 
publicly avowed, of the ſale of commands,“ and to make a pe- 
; ani compenſation to thoſe who, had paid for their, ay 
8 n 1 


bs TE Ds oe noe ee ER 
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And in conſequence of this the Company afterwards 'allowerl 1799. 
Captain Lindſay 4833 l., as a compenſation for what he had paid 
to the defendant. Under the above reſolution the Company alſo 9 
made allowances to the executors of ſome late commanders. 4 
There was no written contract between the teſtator and the de- FARGO: 
fendant, but it ſeemed admitted that the former had paid the lat- 
ter 5000. under a promiſe that it ſhould be returned when his 
ſucceſſor was appointed. A verdict was taken for the plaintiffs, 
damages/4833/.; with liberty to the defendant to move to enter a 
nonſuit if this Court ſhould be of opinion that the hint we 
not entitled to recover. 

Such a rule was accordingly obtained in laſt Eofter term, on 
the ground that the contract on which the action was founded 
was illegal, becauſe it was not only contrary to the bye-laws of 
the Eaſt India Company, and to the charter- party which had been 
executed both by the teſtator and the defendant, but was alſo in- 
conſiſtent with public policy. The caſe was ſhortly ſpoken to in 
laſt Trinity term, but its further diſcuſſion was then poſtponed 
under an expectation that a n would take place. That 
failing, 

Er ſhine, Gibbs, and Shermer, now ſhewed cauſe againft that de 
Iſt, It is too much for the defendant to contend that this contract 
is void as having been entered into contrary to the bye-laws of the 
Eaſ India Company, becauſe the agreement was founded on a 
practice that had univerſally obtained for a long period, and that 
prevailed even with the knowledge of the Ea/t India Company, 
who fo lately as the year 1796 (ſubſequent to the time when this 
tranſaction took place) came to certain reſolutions on the ſubject 
with a view of making a pecuniary ſatisfaction to thoſe captains | 
who had purchaſed their commands on the ſtrength of the uſage, 1 
2dly, Still leſs ground is there for ſaying that this contract is 1 
void becauſe contrary to the ſtipulations of the charter - party, for 

the contract was entered into before the charter Party was in ex- 
iſtence. 3dly, Nor can it be ſaid that the agreement is illegal and 
void as being againſt the principles of ſound policy. For though 
it may be admitted that there are other offices, beſides thoſe: that 
are enumerated in the ſtat. 5 & 6 Ed. 6. c. 16. that cannot le- 
gally be ſold, they mult be offices reſpecting which the public 
are concerned. But the employment in queſtion does not con- 
eern the public, but is a mere private appointment by a great 
Fommercial company. But even if this contract were illegal on 
> either 
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either of the above grounds, ſtill it muſt be obſerved that the 


—— plaintiffs do not come to enforee the illegal contract: that agree- 


Bu acn- 


FORD 


again® defendant to recover the money that he has received. 
Pz ESTO. 


ment has been executed, and this action is brought againſt the 
It is ad- 
mitted that he received this money not for himſelf, but as a 
truſtee under his contract with the teſtator, and having ſo re- 
ceived it after the teſtator's death, he muſt be taken to have re- 
ccived it for the legal repreſentatives of Captain Blachford. 
Lord'Kenvon, Ch. J. (ſtopping the counſel on the other fide). 
There is no rule better eſtabliſhed refpeCting the diſpoſition of 
every office in which the public are concerned than this, detur 
digntori ; on principles of public policy no money conſideration 
ought to influence the appointment to fuch offices. This prin- 


ciple was much conſidered by the late Lord Chancellor Thurkay, 


in a caſe that came before him on an injunction bill, where a 
noble Lord having, in conſequence of his own office in the King's 
houſchold, recommended another perſon to the appointment of 
another place in the houſchold, and having made that recom» 
mendation in conſideration of an annuity to be granted to a third 
perſon, not to himſelf, the contract was conſidered as illegal; 
and a perpetual injunction was granted to the party ſuing on that 
contract in a court of law (a). Up to a certain extent the Legiſ- 
lature have interfered and prohibited, by the ſtat. 5 & 6 Ed. 6., 
the ſale of ſome offices; but whether or not that act of parlia- 
ment were neceſſary for the purpoſe I will not now inquire, If 


the contract, which is the foundation of this action, were legal, 


and the queſtion were whether the executors or the widow of the 
late captain Blachford were entitled to the money in diſpute, the 
right of the former muſt have prevailed. But a plaintiff, who 


comes into a court of juſtice to enforce a contract, muſt come oy 


legal grounds; and if he have not a legal title, he cannot ſucceed, 
whatever the private wiſhes of the Court may be, In this caſe 
the plaintiffs have relied on the practice that (as it is ſaid) had ſo 
long prevailed of ſelling the commands of ſhips : but that practice 
is in violation of the laws and regulations of the Eaf? India Com- 
pany. And it appeared in this caſe that in the year 1783 a 
charter-party was entered into, to which the plaintiffs” teſtator, 
the defendant, and the EI India Company, were parties, and 
by the expreſs ſtipulations of that contract it was agreed that no 
place or office in the ſhip ſhould. be ſold. I may again reſort to 


(9) See Haneingten v. Du Chattel, 1 Bro. Ch. Caſ. 124 
5 15 | that 


f 
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that with which I ſet out, that public policy requires that there 
ſhould be no money conſideration for the appointment to an office 
in which the public are intereſted ; the public will be better ſerved 
by having perſons beſt qualified to fill offices appointed to them z 
but if money may be given to thoſe who appoint, it may be a 
temptation to them to appoint improper perſons. The Eaſt India 


Company is a limb of the government of the country; and on the 


ground that this contract was a fraud on the E. I. Company, 
from which much miſchief to. the public may enſue, I am of opi- 
nion that it cannot be made the baſis of an action. | 
ASHHURST, J. It is a clear rule of law that no right of action 
can ſpring out of an illegal contract. This contract is illegal, as 
being againſt the principles of public policy, and therefore I agree 
with my Lord that the plaintiffs cannot recover upon it. 
 Gross, J. This is an attempt by the executors of Captain 
Blachford to recover a ſum of money which (they ſay) is due to 
them under a contract entered into by him in violation of another 
contract that he and the defendant made with the Eů India Com- 
_ pany, Now it has been holden that where puffers have been em- 
ployed at an auction, it is a fraud upon the buyers, and no ſale 
at ſuch an auction can be enforced in a court of juſtice. So this 
contract is a fraud on the E. J. Company; it was entered into 
in defiance of the ſalutary regulations which were made by a great 
commercial company for the benefit of the public. It was alſo 
decided a few years ago in the Common Pleas (a) that no action 
could be maintained on an illegal contract reſpecting the appoint- 
ment to an office which is not ſaleable. And it ſeems to me that 
the principle, on which that caſe was determined, alſo applies to 
and muſt govern the preſent caſe. Therefore I am of opinion 
that the plaintiffs cannot recover on this agreement. 
h LawRENCE, J. The caſe is ſhortly this; the late Captain 
Blachfard paid the defendant 5000. to procure him the appoint- 
ment to the command of a ſhip in the Eat India Company's ſer- 
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BrAcx- 
FORD 


againſt 


Pa ESTO. 


vice, in conſideration of which the defendant promiſed to repay | 


him or his repreſentatives the ſame ſum when any other perſon 
ſhould be appointed to the command of that ſhip or of any other 
ſhip built upon her bottom; and the title of the preſent plaintiffs 
is founded on that contract. After this agreement was entered 
into the ſhip was loſt with Captain Blachford on board her, and 
Captain Lindſay was appointed to the ſhip which was built upon 


(«) Vide Garferth v. Fearon, 1H, Bl Rep. 327. 
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her bottom, for which appointment Lind/ay paid the A tencnt t | 
large ſum of money; ſubſequent to this the Zoft India Company 
came to a reſolution for the pufpoſe of aboliſhing the practice of 
ſelling the commands of ſhips and of making compenſation to 
ſome of the officers in their ſervice who had paid for their com- 
mands ; they allowed Captain Lindſay among the reſt à certain 
ſum of money, but no compenſation was made to the repreſen. 
tatives of Blachford : but this reſolution was not made in approba- 
tion of the practice that had prevailed before; but, feeling that 
they were blameable for not having put a ſtop to it ſooner, they 
came to the reſolution of aboliſhing the practice that had obtain. 
ed in defiance of the bye-laws of the Company. Then this ac- 
tion is founded on the contract of the defendant to repay'to Black. 
ford or his repreſentatives the ſum of 5000/7. on the appointment 
of a ſucceſſor to Blachford, and not on the receipt of money by 
the defendant from Captain Lind/ay; for the plaintiffs” right of 
action againſt the defendant would have been equally good though 
he had received nothing from Lindſay. It is not a contract to pay 
fuch money as the defendant ſhould receive from any other cap- 
tain, but to repay a certain ſum at all events on the appointment | 
of another ; and therefore the argument at the bar that this ac- 
tion is bottomed on a contract that has been executed is not well · 
founded. Then the ſhort queſtion here is whether or not a con- 
tract entered into between two individuals in direct violation of 
the orders of the E. I. Company and againlt public policy can be 
enforced in a court of juſtice. With regard to offices under go- 
vernment, it has been decided that they cannot be ſold, though 
they be not ſuch offices as are mentioned in the ſtatute 5 & 6 
Edi. 6. This point was much conſidered in Parſons v. Thomps 
on (a), where an officer in the Dock-yard at Chatham agreed to 
give another officer there a certain ſhare of the profits if the latter 
would procure himſelf to be ſuperannuated and retire on the 
uſual penſion to make way for the former ; and it was holden that 
ſuch agreement, having been made without the knowledge of the 
Navy Board, to whom the appointment belonged, could not be 


the 8 of an action, becauſe it was contrary to public po- 


ey. There a diſtinction was taken between thoſe offices that 
cannot be legally ſold and thoſe that may be the object of ſale, 
where the ſale takes place under the authority and with the con- 


> ( 1 H. Bl. Rep. 322. 
ſent 


* 
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ſent of thoſe who have the power of appointment, as commiſſions 
in the army. Now the principle on which that caſe and the caſes 
there referred to was decided muſt govern the preſent, unleſs it 1255 
can be ſhewn that there is ſome diſtinction between offices held | again _ 
under the E. I. Company and thoſe under Government: but I TOO 
think no fuch diſtinction can be-eſtabliſhed as far as reſpects this 

purpoſe, . But independently of that ground, a plaintiff cannot 
recover in a court of juſtice whoſe cauſe of action ariſes out of a 
contract made between him and the defendant in fraud, or to the 
prejudice, of third perſons, Such is the caſe, alluded to by my 
Brother Groſe, of puffers at an auction; it is a fraud upon the 
buyers. So here this contract is a fraud on the E. I. Company, 
and cannot be the foundation of an action. On this ground there- 
fore as well as becauſe it is contrary to principles of public policy 
to allow of ſuch contracts as the preſent, I am of opinion that 


the plaintiffs cannot maintain this action. 
| | . Rule abſolute. 
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T HIS was an action on the caſe brought in the Court of Com- 
mon Pleas by the defendants in error againſt the plaintiffs 
in error for infringing a patent. | LAS 
The declaration ſtated letters patent granted by the King, dated 


A patent was 
granted by 
the crown 
for f -urte-n 
years to A. 
for his me- 


thod of leſſ- 
ening the 
conſumption 
of ſteam and 
fuel in fiie 


5th January 9 Geo. 3., in which, after reciting that Wart one of 
the plaintiffs below had „ invented a method of leſſening the con- 
ſumption of ſteam and fuel in fire engines,” was granted to Wait 
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his executors adminiſtrators and aſſigns the ſole privilege of 
« making ufing exerciſing and vending his ſaid invention“ for 
fourteen years, and by which all other perſons were prohibiced 
ce ufing or putting in practice the ſaid invention, or counterfeiting 


imitating or reſembling the ſame, or making any addition to or 


ſubtraction from it, without the licenſe of Watt,“ on condition 
that art ſhould inrol a ſpecification of his invention in Chancery 
within four months. It then ſtated that on the 29th of April in 


were applied to the purpoſes of the invention) 3 


afterwards an act of parliament was pa 


engines; 
the ſpecifi · 
cation ſtated. 
that the 

e me:hod 
conſiſted of 
the follow - 
ing prin- 
eip es, (de- 
ſeribing the 
mode in 
which thoſo 
principles 


ſſed to extend 


the patenteeꝰs term, che title of which was an act for veſting the ſole property, &c. of certain ſteam 
engines called fire engines, of his invention,” &.; and after reciting that the patent was © for mak 
ing and vending certain engines by bim invented for leſſening the conſumption of ſteam and fuel in fire 
engines, &c. it granted him the ſole right of . making ond ſelling the ſaid engines. Held that the 
invention was the ſubject of a patent, and (the patentee having in his ſpecification deſcribed his in- 


vention) that the patentee's right under the patent and act of pariiament was valid. 
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1795 · the "RK year be did inrol à ſpecification (a) in 13 3 ayer- 
— ring that ſuch ſpecification 6c particularly deſcribed and aſcertain. 
Hanz ed the nature of the ſaid invention, and in what manner the ſame 

gain, was to be performed, *” &c. The declaration then ſet forth an act 
N of en 0) 15 Geo. 3., n the privilege given by the 

Wan patent 


6% The ſpecification was as follows z «« My method of leſſening the conſumption of 
ſteam and conſequently fuel in fire engines confiſts of the following principles. 

Firſt, That veſſel in which the powers of ſteam are to be employed to.work the engine, 
which js called the cylinder in common fire engines, and which I call the team veſſel, 
muſt, during the whole t me the engine is at work, be kept as hot as the fleam that en- 
ters it ; firſt, by incloſing it in a caſe of wood or any other materials that tranſmit heat 
lowly ; ſecondly, by ſurrounding it with Ream or other heated bodies; and thirdiy, by 
ſuffering neither water or _ other ee colder than ſteam to enter or touch! it dur- 
ing that time. 

Secondly, In engines that are to be worked wholly or partially by condenſation of 
ſeam, the ſteam is to be condenſed in veſſels diſtin from the ſteam veſſels or cylinders, 

although occaſionally communicating with them; theſe veſſels I call condenſers; and 
whilit the engines are working, theſe condenſers ought at leaſt to be kept as cold as the 
zir in the neighbourhood of the engines by application of water or other cold bodies. 

Thirdly, Whatever air or other elaſtic vapour is not condenſed by the cold of the con- 
denſer, and may impede the working of the engine, is to be drawn out of the team veſſels 
or condenſers by means of pumps wrought by the engines themſelves, or otherwiſe, - 

Fourthly, I intend in many caſes to employ the expanſive force of ſteam to preſs on 
the piſtons, or whatever may be uſed inftead of them, in the ſame manner as. the preſſure 
of the atmoſphere is now employed in common fire engines. In caſes where cold water 
cannot be had in plenty, the engines may be wrought by this force of ſteam, only by dif. 
charging the ſteam into the open air after it has done its office. 

Fifthly, Where motions round an axis are required, I make the ſteam 1 veſſels jo form 

of hollow rings or circular channels, with proper inlets and outlets for the ſteam, mounted 
on horizontal axles like the wheels of a water mill; within them are placed a number of 
valves that ſuffer any body to go round the channel in one direction only ; in theſe ſteam 
veſſels are placed weighrs ſo fitted to them as entirely to fill up a part or portion of their 
channels, yet rendered capable of moving freely in them by the means hereinafter 'men- 
tioned or ſpecified. When the ſteam is admitted in theſe engines between theſe weights 
and the valves, it as equally on both, fo as to raiſe the weight to one fide of the wheel, 
and by the reaction on the valves ſucceſſively to give a circular motion to the wheel; the 
valves opening in the direction in which the weights are preſſed, but not in the contrary, 3 

the ſteam veſſel moves round it is ſupplied with ſteam from the boller, and that which hat 
performed its office may either be diſcharged by means of condenſers, or into the open air. 

Sixthly, I intend in ſome caſes to apply a degree of cold not capable of reducing the ' 
Keam to water, but of contracting it conſiderably, ſo that the 2 thall Rs by 
the alternate expanGon and contraction of the ſteam. 

Laſtly, Inftead of uſing water to render the piſton or other ports of the engines air and 
ſteam tight, I employ oils, wax, reſinous _— fat of animals, r and d order” 
metals in their fluid tate.” 

Ta the above ſpecification this mm was added by Watt; that he did not in 
tend that any thing in the fourth article ſhould be underſtood to extend to any engine 
where the water to be raiſed enters the dan ve my or any TITS THT 
communication with it. 

(5) The act was entitled cc an act - veſting in J. Wat, his e Sc. the lle 
vſe and property of ſteam engines, commonly ! fre aden, of his igveatien, de. 
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patent to 25 years, with a proviſo © that every objeCtion in law 
competent againſt the ſaid patent ſhould be competent againſt the 
ſaid act to all intents and purpoſes, except ſo far as related to the 
term thereby granted.” It then ſtated that on the 5th of September 
1777 Watt by deed aſſigned over to Boulton (the other plaintiff 
below) two-thitds of his intereſt under the patent and act of par- 
WE liament, and then it alleged that the defendants below unlawfully 
and unjuſtly and without the licenſe of the plaintiffs conſtructed 
divers, to wit, ten fire engines according to and in and with 
a method of leſſening the conſumption of ſteam and fuel in ſuch 
fire engines in imitation and reſemblance of the method of leſſen- 
ing the conſumption of ſteam and fuel in fire engines ſo invented 


| by Watt and ſecured to him and his aſſigns, &c. 5 


The defendants below pleaded not guilty; and a general ver- 
dict having been found for the plaintiffs below, and judgment 
given for them by the Court of Common Pleas (a), the defendants 


* 
* — 


It recited that the King bad by letters patent, 5 Jan. 9 Geo. 3. granted to Watt, his 
executors, c. the ſole benefit and ad vantage of making and vending certain engines by 
him invented for leſſening the conſumption of ſteam and fuel in fire engines for 14 
years,” &c, on condition that he ſhould inrol a ſpecification, &c. z that Watt had 
accordingly inrolled a ſpecification of the ſaid engine (which ſpecification was there ſet 
| forth as above). It ſuither recited that Watt had employed many years and a con 
| ſiderable part of his fortune, in making experiments upon team and ſteam engines, 
commonly called fire engines, with a view to improve them, by which ſeveral conſi- 
| derable advantages over the common fteam engines are acquired, but on account of 


7 1 the many difficulties which ariſe in the execution of ſuch large and complex machines, 


| and of the long time requiſite to make the neceſſary trials, he could not complete his 
| intention before the end of the year 1774, when he finiſhed ſome large engines as 
ſpecimens of his conſtruction, which had ſucceeded ſo as to demonſtrate the utility of 


L 2 | the invention; and in order to manufacture theſe engines with aceuracy, and ſo that 
= they might be ſold at moderate prices, a conſiderable ſum of money muſt be previouſly 
= expended in ereQting mills and other apparatus, and that ſeveral years, and repea'e? 


proofs, would be required before any conſiderable part of the public could be fully 


3 convinced of the utility of the invention, and of their intereſt to adopt the ſame, the 
EZ | whole term granted by the letters patent might probably elapſe before Warr could 
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receive an advantage adequate to his labour and invention; and then it enafted that 


from and after the paſſing of the act the ſole privilege and advantage of making conſtruct - 


A | ing and ſelling the ſaid engines hereinbefore particularly deſcribed, within the kingdom 


of Great Britain, and his Majeſty's colonies and planta:jons abroad, ſhould be and were 
thereby declared to be, veſted in Watt, his executors, adminiſtrators, and aſſigns for and 
during the term of 25 years; and it prohibited any other perſons making ufing or putting 
in practice the ſaid invention, or counterſeiting or imitating the ſame, or making 


9 | any addition to or ſubtraction from it without Wati's licenſe, &c. ; with a proviſo that 
== the aQt ſhould not extend to prevent any perſon making any fire or ſteam ' engine, or 


any contrivance relating to the ſame, which was not the invention of Warr, or which had 


deen publicly uſed by any other perſon before. 


() This caſe was not argued in the Common Pleas, that Court having been equally 


ed in u former caſe arifing on this patent ; ſee Beulen and Yate v. Bull, 2 H. Bl. 


: | | Rep. 463. | 
Vor. VIII. H brought 
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in Error, 


is not an invention of any formed or organized machine inſtru. 
ment or manufacture but of mere principles only, for which no 


the bar that bears upon it, I wiſh to deliver my opinion-now, to 


not one of thoſe who greatly favour patents; for though in mary 
Inſtances, and particularly in this, the public are benefited by | 


CASES in HILARY TERM 


brought a writ of error, and, beſides the general error, aſſigned for 
error that the invention for which the letters patent were granted 


ſuch letters patent could by law be granted. 

This caſe was twice argued with great ability, the firſt time 
in Michaelmas term laſt by Gaſelee for the plaintiffs in error and 
Helroyd for the defendants, and now by Le Blanc Kings 
Serjt. for the former, and Rows for the latter. On behalf of the 
plaintiffs in error it was argued, 1ſt, that unleſs the patent cou! 
be eſtabliſhed as for a formed machine, it could not be ſupported 
under the proviſo of the ſtat. 21 Fac. 1. c. 3., which is the only 
foundation of ſuch a patent; 2dly, that-upon reading the patent 
in queſtion, it could not be conſidered as a patent for ſuch a mz. 
chine; 3dly, that the ſpecification did not contain a ſufficient 
deſcription of a machine; and ꝗthly, that the patent was taken 
for the whole, when it ought to have been for an addition only; 
the addition alone appearing in the ſ peciication to be of the plain. 
tiff's invention. | 


But the Court gave judgment in favour of the defendants! in 
error. 


Lord KENTON, Ch. J. It was rather from a deference to th: 
very reſpectable opinions given in the Court of Common Pleas or 
the former occaſion than from any doubt we entertained on the 
ſubject that a ſecond argument was awarded here : but the caſe 
having been moſt ably argued, and every argument advanced at 


prevent any farther delay to the parties intereſted. I confeſs Ian 


them, yet on ſtriking the balance upon this ſubject, I think th RT tc 
great oppreſſion is practiſed on inferior mechanics by thoſe wh RE ar 
are more opulent. The principal objection made to this patent by | ar 
the plaintiffs in error is, that it is a patent for a philoſophical prit- | ci 
ciple only, neither organized or capable of being organized ; and il : tit 
the objection were well founded in fact, it would be deciſive: but! | ti 
do not think that it is ſo. No technical words are neceſſary u ny ſt; 
explain the ſubject of a patent; as Lord Hardwicke ſaid upon eq 
another occaſion, there is no magic in words. The queſtions ben WR Rt: 
are, whether by looking at the patent, explained as it is by the ſpeci ur 


fication ; 


as) Fas — 
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fication, it does not appear to be a patent for a manufacture, and 1799. 
whether the ſpecification is not ſufficient to enable a mechanic, to⁊xß⸗ 
make the thing deſcribed ? The jury have not indeed anſwered —_— 
thoſe queſtions, in the affirmative in terms: but they have impli- againf 
edly done ſo by finding a general verdict for the plaintiffs below. ay ae rs 
By comparing the patent and the manufacture together it evi- 
dently appears that the patentee claims a monopoly for an engine 
or machine, compoſed of material parts, which are to produce the 
effect deſcribed, and that the mode of producing this is ſo de- 
ſcribed as to enable mechanics to produce it. Having ſaid thus 
much, it appears that the ſubject, as far as we haye to treat of it, 
is exhauſted. I have great reſpect for the contrary opinions that 
were given in the Common Pleas; and probably if I had been 
called upon on a ſudden to determine this caſe, I ſhould have been 
at a loſs how to decide. But having now heard every thing that 
can be ſaid on the ſubject, I have no doubt in ſaying that this 
is a patent for a manufacture, which I underſtand to be ſome- 
thing made by the hands of man. 
ASHHURST, J. Every new invention is of i importance to the 
wealth and convenience of the public; and when they are enjoy- 
ing the fruits of an uſeful diſcovery, it would be hard on 
the- inventor to deprive him of his reward. In this caſe the + 
jury have found, by their verdict, that all the allegations in the 
declaration were proved, one of which was that the inventor 
had by his ſpecification particularly deſcribed the nature of his 
invention and the manner in which it was to be performed ; 
and having thus complied with the terms of his patent, I think 
he is in point of law as well as juſtice entitled to the benefit 
which the patent and the act of parliament intended to confer on 
Gnosk, J. This is an action for violating that right ſuppoſed 
to have been given originally for 14 years by the patent in 1769, 
and contended to be continued to James Watt his repreſentatives 
and aſſigns for 25 years by the ſtatute in 1774. The ſtatute re- 
cites the patent, the benefit of which is now determined by flux of 
time; and therefore the action can only be ſuſtained on the con- 
tinuance of that benefit to the patentee by the Legiſlature. The 
ſtatute however expreſsly provides that every objection in law 
competent againſt the patent ſhall alſo be competent againſt the 
ſtatute, that is, againſt the benefit to be derived to the patentee 
under the ſtatute. The queſtion then is, whether the patent be 
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CASES m HILARY TE MXM 
good in law, in other words, whether it be conformable to the 


| — ſtatate of the 21 Fac. I. c. 3. ,. 6: under which the plaintiff or 

15 any party can alone claim the privilege of a monopoly; The 
715 thereby referved to the King is, © that any declaration 
before mentioned ſhall not extend to any letters patent and 
grants of privilege for the term of 14 years or under thereafter to 
be made of the ſole wworking or making of any manner of neu 


manufaFures within this realm to the true and firſt inventor and 
inventors of ſuch manufactures, whichothers at the timeof making 
ſach letters patents and grants ſhall not uſe; ſo as alſo they be 
not contrary to the law, nor miſchievous to the State, by raiſing prices 
of commodities at home, or hurt of trade, or generally inconvemient? 
The queſtions then upon this patent are, whether it be a patent for 
the ſole working-or making of any manner of new manufactuie! 
whether the patentee were the firſt inventor ? whether it be eon. 
trary to law, miſchievous to the State or to trade, or generally in. 
convenient? By a proviſo in the patent the patentee is bound par. 
ticularly to defcribe and aſcertain the nature of his invention, and 
in what manner the ſame was to be performed, by an inſtrument 
in writing under his hand and ſeal, and to cauſe the ſame to be 
inrolled in the Court of Chancery. On which another queſtion 
ariſes, namely, whether the ſpecification inrolled be ſufficient? 
The aim of the Legiſlature is obvious; on the one hand it was to 
encourage ingenious artificers and able and ſtudious men to invent 
and bring forward for the uſe of the public ne- manufactures 


the produce of their own ingenuity, by holding out to them the 


reward of 14 years monopoly: on the other hand to ſecure to 
the public the benefit of the diſcovery by cauſing to be inrolled 2 
coraplete deſcription of the thing to be done and the manner of 
doing 1 it, that others might be fully informed of it, and at the end 
of the 14 years to be enabled to work or make the manufacture of 
which the patentce was the inventor. Upon ſome of the queſ- 
tions there ſeems to be no doubt: there is no doubt on this record, 


| coupled with the finding of the j jury, that the patentee was the 


inyentor « of that which is ſtated in the declaration to be {by what- 
ever name it may be called) an invention, method, principle, ot 


manufacture. Neither is it contended that the ſubject of the . 3 | 


tent is © miſchievous to the State, hurtful'to trade, or generallyin- 


convenient.” 'On the contrary every man's experience, as far 6 = J 
| report goes, tells him that the invention has infinite merit, is for 


Fo many 'purpoles highly beneficial to the public, and is in greit 
requeſt, 


"5 » D © ww = 


- Principle and not for a neu manufacture, and that nothing can be 


in THE TARIRTY-NINTH YEAR OF GEORGE III. 101 


requeſt. As to the ſpecification, I ſhall content myſelf with re: 1799» 
peating what, was ſaid by one of the learned Judges of the Con 1 
of Common Pleas, that if the ſpecification be ſuch as will enabl c N 
artiſts to adopt the invention and make the manufecture, it is ful 5 CM 8 
= ficient... It.is averred in the declaration that the patentee did in eg bh £18 
X purſuance of the proviſo. particularly deſcribe. and, aſcertain the * 
nature of the invention, and in what manner the ſame was to be 
perſormed, by an inſtrument in writing under his hand and ſeal. 
in the Court of Chancery; that fact was neceſſary to be proved 
to entitle the plaintiffs to a verdict, and by the verdict which they 
obtained, I conſider that fact as aſcertained and concluded i in their 
favour, . Nn [ 
The important dien Is, 883 it be a patent te for che 
making or working of any manner of new manufacture? * It is 
argued by the plaintiffs in error, firſt, that it is a patent for a mere 


the object of a patent but a new manufacture. 2dly, That if it 
be. a patent for a manufacture, namely, the ſteam engine, it is not 
neu, and that the patent ſhould have been for the addition only 
and not for the whole engine. As to the firſt of thoſe propoſi= _ ! 
tions, that under the ſtatute of James there cannot be a patent for 
a mere principle, which this is contended to be, it is not neceſſary 
for me in my way of conſidering the caſe to form a decided opi- 
nion on that point; for if I can ſhew that this is a patent for a 
new. manufafture, whether a patent for a mere principle be good 
or not will be immaterial. Upon that point I ſhall only ſay, that 
having very much turned the queſtion in my mind, and weighed 
and conſidered again and again the words of the ſtatute ſpecifying 
what patents the crown may grant, upon which alone I conceive 
the queſtion muſt ultimately depend, I am not prepared to ſay 
that a patent for a mere principle was intended, to be compre- : 
hended within thoſe words. It is indeed difficult to conceive that 
the Legiſlature, i in giving power to the crown to grant patents for 
the ſole working or making of any manner of neu manifacture, 
jutended a power to grant patents for any other purpoſe than thoſe 
expreſsly mentioned. But, as I ſaid before, this is not material for 
me to determine, inaſmuch as it ſeems to me upon the beſt c con- 
ſideration that this is not a patent for a mere principle, but for the 
working and making of a new manufacture within the words 
and meaning of the ſtatute. I have been led to adopt this opinion 
by CTRL the words and deſcription of the invention in the 
JET -— MY | | patent 
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1599 · patent as referring to and explained by the ſpecification, and the 
ſpecification itſelf as part of the patent. The ground on which! 
* — have felt myſelf at liberty ſo to do is this; the benefit to the public 
againſt is from the ſpecification diſcloſing to the world how others may 
1 make and uſe the ſame manufacture; without the ſpecification the 
public have not that information; and by the condition of the 
letters patent, without the ſpecification, the patentee is not entitled 
to his monopoly: providing therefore by the patent that there 
muſt be a ſpecification, and there being neceſſarily one in conſe. 
: | uence of that proviſo, I conſider the patent and ſpecification ſo 
connected together as to make a part of each other, and that to 
learn what the patent is, I may read the ſpecification and conſider 
it as incorporated in the patent. Now the patent recites that Mr, 
Watt had invented a method of leſſening the conſumption of ſteam 
and fuel in fire engines; it grants to him the ſole uſe and exerciſe 
of that invention, upon condition that he would diſcloſe the nature 
of the invention and in what manner the ſame was to be performed 
by an inſtrument inrolled. He does ſo, and that inſtrument de. 
ſcribes the principles of the method and the method by which 
thoſe principles are to be carried into effect. The method is 
founded on the principle of keeping the ſteam veſſel the whole 
time the engine is at work as hot as the ſteam that enters it: this i 
to be done by the manufacture of a caſe of wood or ſome other 
material that tranſmits heat ſlowly, and by ſurrounding it with 
ſteam or other heated bodies, and ſuffering neither water or any 
other ſubſtance colder than ſteam to touch it. Secondly, he points 
out a mode of condenfing the ſteam by veſſels to be uſed diſtin 
from the ſteam veſſels at ſome times, at others they are to com- 
municate with them, which he calls condenſers; and theſe are new, 
at leaſt not part of the old engine, and are to be kept as cold as 
the air in the neighbourhood of the engines. Thirdly, he gives 
directions as to drawing out the air not condenſed by the cold of 
the condenſer. Fourthly, he ſtates how he means to employ ſteam 
to preſs on the piſton in given caſes. Fifthly, he directs how 
ſteam veſſels ſhould be formed where rotatory motions or motions 
round an axis are required, namely, with weights and valves; 
and directs how in ſuch caſe the ſteam veſſel ſhall be ſupplied with 
ſteam, and how that which has done its office ſhall be diſcharged. 4 
And he alſo ſtates a method by which the engine may be worked 
by the alternate expanſion and contraction of the ſteam. This 


method „however, if not effected or accom panied by a manufa2urs 
I ſhoul 


. 
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I ſhould hardly conſider as within the ſtatute of James. But it 
ſeems to me that in this ſpecification he does deſcribe a new ma- 
nufacture, by which his principle is realized, that is, by which his 
ſtcam veſſel is kept as hot as the ſteam during the time the engine 
is at work, by which means the conſumption of ſteam and fuel 
is leſſened. Thus he ſpecifies the particular parts requiſite to pro- 
duce the effect intended, and ſtates the manner how they are to be 
applied. He deſcribes the caſe of wood in which the ſteam veſſel 
is to be incloſed, the engines that are to be worked wholly or par- 
tially by condenſation of ſteam, the veſſels that he denominates 
condenſers, and the ſteam veſſels where rotatory motions are re- 
quired. Can it then be ſaid that the making and combining of 
theſe parts is not ſome manner of new manufacture? I cannot ſay 
that it is not. But if that had been doubtful, the verdict aſcer- 
tains the fact, But then it is objeCted that the patent ſhould have 
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been for that manufacture; whereas it is for principles, which the 


ſpecification deſcribes. To which I anſwer that the patent is not 
merely for principles, nor does the ſpecification deſcribe principles 
only. The patent ſtates the principles on which the inventor pro- 
ceeds, and ſhews in his ſpecification the manufacture by means of 
which thoſe principles are to take effect, which effect is to be the 
leſſening of the conſumption of ſteam and fuel by keeping the 
ſteam veſſel of one uniform heat with the ſteam ſo long as the 
engine is worked. 


' Taking it however as a patent for an engine, it is objected that 


the thing was made before, and that the patent ſhould have been 
for the addition only and not for the whole engine. But I do not 
conſider it as a patent for the old engine, but only for the addition 
to or improvement of the old engine; and ſo the act of parlia- 
ment conſiders it. The old engine conſumed too much ſteam and 
fuel, and it was conſidered that by a caſe of wood or of other ma- 
terial that would tranſmit heat ſlowly, ſurrounding it with ſteam 
by the uſe of condenſers, and doing that which was not done in 
the old engine but is in this, the defects in the old engine might 
be corrected, and the new one by its additions made more uſeful. 
Experiments were tried, as appears by the act of parliament, and 
the purpoſe for which theſe additions were made is ultimately found 
to be completely attained by the methods pointed out in the ſpeci- 
fication. It poſſibly occurred to the inventor that if the patent 
were to be obtained for the whole engine, it might be open to 
_ and therefore he took out his patent not for the engine, but 
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and it is by the addition of what is'thete diſcloſed and by mana. 
ging it in the way deſcribed. The patent thereſore is only for that 
additional improvement as deſctibed in tlie ſpeeiſication; and there 
is nõ pretenoe to ſay that he claims or could claim the ſole making 
of the old engiue. But a doubt is entertained whether there can 
be a patent for an addition to an old manufacture. This doubt 
reſts altogether upon Bircot?'s caſe, 3 ft. 184.5 andi if that were 
to be conſidered as law at this day, it would ſet aſide many patents 
For very ingenious inventions, in caſes where the additions to ma. 
nufactures before exiſting are much more valuable than the original 
manufactures themſelves. I ſhall content myſelf with referring to 
what Lord Chief Juſtice Eyre ſaid in this eauſe in the Court of 
Common Pleas in anſwer to this paſſage, and to the caſe of Morris 
Branſon, cited by my brother Buller upon the ſame point. If 
indeed a patent could not be granted for an addition it would be 
depriving the public of one of the beſt benefits of the ſtatute of 
YFames, Lord Cołe's opinion therefore ſeems to have been formed 
without due conſideration, and modern experience ſhewsthat it is 
not well founded. The ſtatute 15 Geo: 3. (I obſerve) ſecures to 
the patentee the privilege of conſtructing and ſelling the engints 
in words; on which account it has been objected that it fallcly 
'recites the patent, and therefore cannot operate in ſupport of 1 it; 
but the ſtatute muſt have a reaſonable conſtruction to [ſupport 
rather than defeat the intention of the Legiſlature and their grant; 
und by attending to every part of the ſtatute it is obvious that 
the engines ſecured to the patentee are ſuch as are improved in 
the manner ſtated in the ſ pecification, and not the original fire en- 
fines. For the ſtatute, reciting the patent, recites it as a grant of 
fie benefit and advantage of making and vending “ certain engines 


| » vim invented for Ie efening the conſumption of fleam and fuel in 


re engines.” Now thoſe were not the original fire engines but 
eth improved ones, and thoſe that were ſo improved were the only 
ones invented for leſſening the conſumption of ſleam and fuel in 
"Pe engines; which ſhews that the Legiflature conſidered the 
patent as a patent for the i improvement of the engine defcribed in 
je ſpecification, and not as a patent for a mere method or for 
Fic original fire engine. The ſubject is new to me, not affecting 
"fobbe 3 A mechanic, and I have had great difficulties in making up 
my mind upon it. 1. am inclined however to think that a patent 
cannot 
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cannot be granted for a mere principle; but I think that, although 


in words the privilege granted is to exerciſe a method of making =— 


or doing any thing, yet if that thing is to be made or done by a 
manufacture, and the mode of making that manufacture is de- 


ſcribed; it then becomes in effect (by whatever name it may be er 
called) not a patent for a mere principle but for a manufacture, 


for the thing ſo made, and not merely for the principle upon which 

it is made. Where then is the miſchief to the public, or how in 
this caſe; is the intention of the Legiſlature defeated? They in- 
tended that aſter 14 years the public ſhould from the ſpecification 
be in poſſeſſion of the manufacture and the art of making it, and 
that ſor thoſe 14 years the patentee ſhould have the monopoly of 
it as his reward, The patent is nothing without the ſpecification, 
and the patentee can gain no advantage by it. It is alſo uſeleſs 
-unleſs the ſpeeification be ſuch from which the public may gain 
information; therefore whether the patent call the manufacture 
by its name, or ſtyle it an invention, a mode, a method, or in any 
other manner, it ſignifies nothing, for the ſpecification deſcribing 
the thing as required by the patent mult be reſorted to and may 
fairly be. deemed a part of the patent itſelf. If that be ſo, I read 
this patent, and find that it is for a method to be purſued accords 
ing to the directions of the ſpecification, and looking to the ſpeci- 
fication I fee that by purſuing the method pointed out a manu- 
facture is produced by the ingenuity of the inventor, and of which 
the public are to have the benefit. Then the intention of the 
Legiſlature is fulfilled; the public enjoy the fruits of the author's 


ingenuity, and the author gets the monopoly for a certain term: 


It 6gnihes, nothing to either whether the patent be for the engine 
ſo made, or for the method of making it, if that method be ſuſh- 
cientiy deſgribed ; in the ſpecification. Upon theſe grounds, with 
that deference which I ought to feel upon a ſubject with which 
1 do nat profeſs myſelf to be much converſant, my opinion is th; t 
.the judgment of the Court of Common Pleas ought to be affirme 
| LawRENCE, J. Two objections have been made by the plata 
riffs i in exror; 1ſt, that this is not an invention for any formed or 
organized machine inſtrument or manufacture, but of mere r- 
ciples only; adly, that the ſpecification i is bad. As to the firſt; 
the claim, of the plaintiffs below is founded on the proviſo i in 
ſtatute of James, which allows the crown togrant patents in ben 
of new manuſaQures, and therefore i it muſt reſt on the ground. of 
Watt $ having invented ſome new manufacture. Tir it were neceſ- 
5 ary 
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1799. fary to conſider whether or not mere abſtract principles are the 

ſubject of a patent, I ſhould feel great diſſiculty in deciding that 

_ they are: but that conſideration is unneceſſary on the preſent oc. 

gan caſion, becauſe by looking at the patent and the recital in the act 

goes hol of parliament it appears that Matt applied for and obtained a 

patent for an engine or mechanical contrivance for leſſening the con. 

ſumption of ſteam in fire engines. The letters patent recite that 

he had invented a method of leſſening the conſumption of ſteam, 

and grant to him the ſole right of uſing the ſaid invention for 14 

"years. In order to ſee what the invention was, it is neceſſary to 

refer to the ſpecification ; that ſtates what the invention is, and 

that the method conſiſts in certain principles, as they are called, 

which are deſcribed in the ſpecification. Then followed the 

ſtatute, which after reciting that the King had granted to Watt che 

ſole benefit of making and vending certain engines invented by 

him for leſſening the conſumption of ſteam in fire engines, and 

that he had inrolled in the Court of Chancery a deſcription of the 

fail engine, veſts in him the ſole right of making and ſelling the 

ſaid engines for 25 years. From this therefore it is clear that the 

Legiſlature underſtood that the patent was for an engine for ſome 

mechanical contrivance, and the form of the patent and the ſpecifi- 

cation does not contradict this. Engine and method mean the ſame 

thing, and may be the ſubject of a patent. Method,” properly 

ſpeaking, is only placing ſeveral things and performing ſeveral 
operations in the moſt convenient order: but it may ſignify a cone 

trivance, or device; ſo may an engine, and therefore I think it 

may anſwer the word © method.” So = principle” may mean a 

mere elementary truth, but it may alſo mean conſtituent parts. 

And in effect the ſpecification is this, 4 the contrivance by which 

I leſſen the conſumption of {team conſiſts in the following prin- 

ciples, that is, conſtituent or elementary parts; a ſteam veſſel, in 

which the powers of ſteam are to operate, to be kept as hot as the 

ſteam by a caſe ; a diſtinct veſſel to condenſe the ſteam ; and 

pumps to draw off ſuch vapour as is likely to impede the motion 

of the fire engine,” &c. That is the e of the thing 

when put into different language. 

Then, taking this to be a patent for an engine, it is objected 
that the ſpecification is bad. In conſidering that queſtion, it is ne- 
cefſary to ſee for what Mr. Watt has obtained his patent. He does 
not claim it for an improvement to a fire engine for any particular 


- purpoſe, e. g. for raiſing water out of mines or any other ſpecific 
| thing : 
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thing: but his claim is generally to an invention for leſſening the 


1799. 


conſumption of ſteam applicable to all fire engines ſor whatever 


purpoſe they may be uſed and whatever may be their conſtruction, 

by an alteration of and addition to parts which are common 

to all and upon which their powers of working depend. The ob- 
jection, that requires a more full deſcription of the engine, goes the 
length of requiring a deſcription of every engine that is ated 
upon and worked by the force of ſteam. But I do not think 
that, if his ſpecification had been ſo comprehenſive, his invention 
would have entitled him to a patent for the ſole vending and 
making the whole engine ſo altered and improved ; for ſuch patent 
would have been more extenſive than the thing invented. The 
patent mult be ſupported as granted for an improvement and ad- 
dition to old engines known and in uſe, and I think that the patent 
is good in this point of view. For Watt claims no right to the 
conſtruction of engines for any determinate object, except that of 
leſſening the conſumption of ſteam and fuel in fire engines. His 
patent ſuppoſes the exiſtence of ſuch engines, and his contrivance 
method or engine is for leſſening the conſumption of fuel in ſuch 


Hoan- 
BLOWER 


againſt 


Bou ro ; 


in Error. 


pre-exiſting engines, and for nothing elſe. In the argument the en- 


gine to diminiſh the conſumption of ſteam was confounded with that 
which it was intended to improve. Some of the difficulties in the 
caſe have ariſen from conſidering the word engine in its popular 
ſenſe, namely, ſome mechanical contrivance to effect that to which 
human ſtrength, without ſuch aſſiſtance, is unequal: but it may 
alſo ſignify “ device;“ and that Matt meant to uſe it in that ſenſe 
and that the Legiſſature ſo underſtood it is evident from the words 
« engine” and “ method” being uſed as convertible terms. Now 
there is no doubt but that for ſuch a contrivance a patent may be 


granted as well as for a more complicated machine ; it equally 


falls within the deſcription of a «© manufacture;“ and unleſs ſuch 


devices did fall within that deſcription no addition or improve- 
ment could be the ſubject of a patent. If this be ſo, it only re- 
mains to be conſidered whether or not for the improvement of 
fire engines Watt has with ſufficient accuracy ſtated a definite alter- 
ation or addition, which may be made in all fire engines, in ſuch 
a way as to enable a workman to execute it; and it ſeems to me 
that he has. For he has directed him to make a veſſel for the 
condenſation diſtin: from that in which the powers of ſteam 
operate, and to convey the ſteam as occaſion requires from the cy- 


linder to the condenſing veſſel, to keep the cylinder hot by means, 
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1799. tate deſcribed, and to extract by pumps the vaponr: which 
ü impede the work. Therefore it ſeems to me that he has 
0 —— given diſtin directions for the purpoſe: whether thoſe ditectionz 

aun were or were not ſufficĩent is not now a queſtion for our decifion ; 
bree. it Was a queſtion —— 5 of the j Jurys and they have 

decided i J 0 257095 „1 boi 10 55 
20 Her Curiam, DIL TY SDUGOSS 131003 51! .rJudgmentdflirmil. 


Nane oN 86.920 
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MOST! 


Saturday, The Kino wee The Tokabirants' "of Cre 


Jan. zbth. 15901 214 J80G 
WARDEN, ed 
d lo inet 


An appren- T WOjuſtices ks an! R. W Asam his wiſe and 


ticeagieed |} their five children by name, from the pariſh of Chipping 
maſter to Wurden in the county of Northampton to the pariſh of Great Ro- 
purchae the 4#ight in the county of Oxford; upon appeal the Seſſions quaſhel 
1 the order, ſubject to the opinion of this Court on the following 
that the in- caſe: The pauper R. Lymath was born in the pariſh of Beailes, and 
ſhould re. in 1776 was bound apprentice by indentures to V. Gooduoin black- 


main with 


the maſter ſmith of the pariſh of Great Robrigbt for the term of *five years. 


till payment Ne continued in the ſervice of Goodevin at Robright for two years 


of the ſum 
Kipulated, and a half under the ſaid indentures, when his maſterleft off bu- 


da vn ſmeſs and went to reſide in the pariſh'of Marfon. At that time 


paid; before the pauper agreed verbally with his maſter that he (the pauper) 
don of e mould give him 74. for the reſt of his time, his maſter not wiſhing 


tion of the 
time he to turn him over to any one; and it was agreed that the maſter 


ſerved an- 


other man at ſhould keep the indentures in his cuſtody till the 74. was paid, 
the recom- which was to be diſcharged from time to time as the pauper could 


mendation 


of his origi- earn ĩt and could make it convenient to pay it. The pauper con- 
„ ſidered himſelf at liberty to work with any maſter he pleaſed, and 
ams; this did work with different maſters until the harveſt'of 1779, when 
— at the requeſt of his former maſter Goodwin he came to ſerve him 
a ſervice as a labourer for about A month, and received his wages accord- 


under the 


indentures. ing to the rate uſually given to labourers in the time of harveſt; 
the amount being deducted from the 7/. which the pauper-had 
apreed to pay to Goodwin. Goodwin afterwards recoinmetitied 
the pauper to ſerve one Cherry a blackſmith in Marton, itito'whioſe 
ferviee he went with the knowledge of Goodwin, and Eontinncd 
therein about twelve months. The indentures were not delivered 


up until * or ſix years __ the apprenticeſhip had expired, 
1514 | f erce val. 
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Perceval, e Perkins,” in n * Ad 1799. 
Seſſions, were ſtopped by the Court. 16 -enmmemnnmgs 

B. Morice and Vaughan, contri, contended en Ares 3 
ſettlemewt was in Great Robright, and that no ſettlement was Thelaohabi. 
gained ãn Manon by the ſervice with Cherry either as an appren- . 
tice or hired ſervant, according to the caſe of R. v. Sandſord (a). Warn, 
There the maſter and the apprentice conſidering the indentures as 
diſcharged, when in point of law they were ſtill ſubſiſting, it was 
holden that no ſubſequent ſervice with another maſter, though at 
the recommendation of the original maſter could enure as a ſer- 
vice under the indenture. The fact of the maſter's keeping 
back the indentures in this caſe, in order to ſecure the pay- 
ment of the ſum ſtipulated for their relinquiſhment, may be 
relied on as ſnie wing his intention to conſider the apprentice as 
ſtill continuing in the ſame relation to him; but that is not 
ſtronger than the fact ſtated in R. v. Sandford, that the original 
maſter deſired the ſubſequent maſter to keep back ſome of the 
pauper's wages to provide him with clothes, under the appre- 
henſion that he would otherwiſe come upon him; for that plainly 
ſhewed that he conſidered himſelf ſtill liable to provide for his 
apprentice, notwithſtanding he had given him up the indentures, 
which he had no right to do (it being a pariſh binding) without 
the conſent of the pariſh officers who were parties thereta. 
Whereas here bothpartiesconſfilered the indentures asineffetican- 
celled for the conſideration which was agreed to be paid, and which 
was in fact partly diſcharged. But in order to gain a ſettlement 
under indentures of apprenticeſhip by ſerving a ſecond maſter, it is 
not only neceſſary that the indentures ſhould continue in exiſtence, 
but it muſt alſo appear that it was the intention of all the parties 
that the ſervice ſhould be under the indentures. The recommend 
ation by the maſter to the pauper to ſerve Cherry cannot vary the 
caſe according to the caſe before cited, where Buller J. faid that 
a mere recommendation is not ſufficient, but there muſt: be an 
expreſs conſent by the firſt maſter to any other ſervice ; and no 
ſuch conſent is ſtated here. 55 
Lord KRNTON Ch. J. It is clear that . an . 
is not capable of contracting the relation of ſervant to any other 
maſter until the end of the term for which he was bound. But it 
1s i ks clear that if * maſter and n _ an . _ 
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1799. apprenticeſhip by mutual conſent, it is the ſame as if the indentures 

had never been executed, and the latter may gain a ſettlement by 

The Kune hiring and ſervice with any other maſter before the expiration of 

Ther lababi. the time which he was bound to ſerve as an apprentice. Then there 

. 4 is athird caſe, that where the apprentice leaves his maſter and enters 

Wan x. into the ſervice of another, if the indentures {till ſubſiſt, he is not 

ſui juris but is incapable of gaining a ſettlement by ſerving another 

maſter unleſs he ſerve with the conſent of his former maſter, and in 

ſuch caſe he gains a ſettlement, not as an hired: ſervant, but ag 

an apprentice. Theſe are axioms in this branch of ſettlement law, 

and cannot now be called in queſtion. Now what are the facts of 

this caſe ? the pauper was bound an apprentice toa maſter reſiding 

in Great Robright, who two years afterwards diſcontinued buſineſs; 

at this time the parties did not put an end to the apprenticeſhip, 

but on the contrary the apprentice agreed to pay 7/. to the maſter 

who was to keep the indentures until that ſum was paid; the 

maſter all this time keeping a control over the apprentice. The 

pauper then went into different ſituations, and among the reſt he 

ſerved a perſon of the name of Cherry, into whoſe ſervice he went 

at the recommendation and with the knowledge of his firſt maſter, 

the indentures ſtill continuing in force. Then according to all 

the authorities this muſt be deemed a ſervice under the indentures. 

'The'caſe of R. v. Sandford differs from the preſent in a very 

eſſential point. There the parties did all they could to put an 

end to the apprenticeſhip; but here they agreed that the indentures 

ſhould continue in force. My opinion in this caſe does not pro- 

ceed on the ground that the pauper ſerved Cherry a year as an 

hired ſervant, but that he ſerved him under the indentures of ap- 
prenticeſhip with the conſent of his original maſter. 

Per Curiam | Order of Seſſions affirmed (a), 


(a) Vid. R. v. The T:habitants of the Holy Trinity in the Mineries ; Ante, 3 vol. 60g. 


peo Mavnew again/# PARKER and Others. 
an. 26t 


N treſpaſs for an aſſault and falſe impriſonment the defendants 
gave in evidence a warrant under the hand and ſeal of Lord 


2 bar Kenyon, which after reciting that it was certified thatat the general 


he may be- 


come bound 
alter the date of the warrant. Therefore the officer executing it may juſtify an arreſt after the Seſ- 


A warrant 
to arreſt the 
&c. to appear at the next Seſſions, xc. means the next Seſſion after the arreſt, and not 


fions next enſuing the date of the warrant. 
| Seſſion 
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Seſſion of oyer and terminer at the Od Bailey on the 11th of 
January 37 Geo. 3. the plaintiff was and ſtood indicted for per- 
jury, to which indictment he had not appeared or pleaded, re- 
quired and commanded the defendants (peace officers) to ap- 
prehend the plaintiff and bring him before one of the Judges 
of the Court of K. B., &c., „ to the end that he may become 
bound with ſufficient ſureties for his perſonal appearance at the 
next Se ſſions of oyer and terminer of our lord the King to be 
holden for the city of London to anſwer the ſaid indictment, and be 
further dealt with according to law“; dated the 21ſt of January 
1797. It appeared that the arreſt was not actually made until 
about ten months afterwards. It was objected at the trial before 
Lord Kenpon at the laſt Sittings at Guildhall that, as the arreſt was 
not made before the Old Bailey Seſſions next enſuing the date of 
the warrant, the warrant was no longer in force and could not 
juſtify an arreſt and impriſonment afterwards: but Lord Kenyon 
being of a different opinion, nonſuited the plaintiff, 

Garro now renewed the ſame objection on a motion to ſet aſide 
the nonſuit; and ſaid that the uſual practice in theſe caſes was 
to renew theſe warrants at every Seſſions if not executed before, 


and that great inconvenience would enſue if it were otherwiſe, as 


warrants of arreſt might be kept to anſwer particular purpoſes, 
and not executed till long after they were granted. But 
Lord Kenyon, Ch. J. ſaid that the fair conſtruction of ſuch a 
warrant was, that the party to be arreſted ſhould be made to ap- 
pear at the next Sęſſions after the arreſt ; and that the only pur- 
poſe which the practice alluded to could anſwer was that of en- 
hancing the expence to proſecutors and putting money into the 
pockets of the officers. That, if any perſon miſconducted himſelf 
by keeping back warrants of arreſt to be afterwards made uſe of 
for vexatious or improper purpoſes, he ſubjected himſelf to an 
action for a malicious proſecution at the ſuit of the party grieved : 
but the warrant was a ſufficient Juſtification in treſpaſs to the 
officer charged with the execution of i it. 
Per c 1 Rule refuſed. 
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Tueſday, Many Jane Ror gx Dowager Lady Dacrz again/t 
* Dos Leflee of GERTRU DE Baroneſs * in 


Error. 
e ho THE court of Common Pleas EDT given —_— (a) in this 
— _ ejectment upon a ſpecial verdict for the original plaintiff, a 


ee writ of error was brought in this Court. The ejectment was for 
rk for. certain manors meſſuages and lands in the county of Middleſex, 


life ſh 
"pon — and a ſpecial verdict was found in ſubſtance as follows; John 


and after the Trevor being ſeiſed in fee of the premiſes in queſtion, by will duly 
deceaſe o 

bay of Ai 
her ſhare to houſe of Glynde in Suſſex and the demeſne lands thereto belonging 
mo _ and all his eſtates in S»/zx to his kinſman Doctor R. Trevor in fee; 


= _ to whom he alſo gave his leaſehold property in the ſame county, 
2 of and certain of his perſonalty in the houſe of Glynde, he then 


133 — gave to his ſiſter Mrs. Rice an annuity of 3001. for her life, pay- 


ber 3 able out of his eſtates in Mzddle/ex Denbigh and Flint, He alſo 


— charged the ſame eſtates with another annuity of 50%. during the 


common in life of E. Forfler. He alſo gave 1000/. a- piece to his nephew 


nm George, and his niece Lucy,thechildrenof his ſiſter Mrs. Rice, charged 


bis ſaid on the ſame eſtates in default of his perſonal eſtate. He then de- 
ſeven ſiſters 


died without Viſed as follows; „ Item I give deviſe and bequeath all my manors 


leaving any lands, &c. in Middleſex Denbigh and Flint or elſewhere not before 


body begor- diſpoſed of, ſubjeR to the charges before mentioned, unto and 
1 . my ſiſters Grace Trevor, Mary Trevor, Ann the wife of 


fore twenty- G. Boſcawen, Margaret, Ruth, Gertrude, and Arabella Trevor, 


one and 


without iC- * . their natural lives reſpectively ſhare and ſhare alike, and 


ſve, then to from and aſter the deceaſe of any of them then the part or ſhare of 
| 88 her or them ſo dying to go to the firſt and other ſons of ſuch of 


- _ — them ſo dying and the heirs of his and their bodies ſueceſſively in 
and their if tail, and in default of ſuch ſons then to and amongſt the daughters 
ſue to de- 


ſend in like of my ſaid ſiſters ſo dying, as tenants in common, and not as joint- 


. tenants, and to the heirs of their reſpective bodies iſſuing: but in 
tioned ; ang Caſe anyof my ſaid ſeven ſiſters laſt mentioned ſhall die without lea- 


ja caſe all ving any iſſue of her body begotten, or that ſuch iſſue ſhall die before 


Dis ſaid ſeven 
 Giters mould he or ſhe ſhall attain his or her age of twenty-one years and without 
die without 
iTue or iych iſſue ſhould all die before ewenty- -one and without iſſue,” then over: Held that the words 
in default of ſuch ſons d d not make the remainder to the daughters depend on the contingency of there 
being no ſon born, but that on the death of the ſons of any of the fitters without iſſue, the remainder to 
the daughters of ſuch ſiſter took effect. 

(4) See Beſ. & Pal. 250, - 


executed dated the 5th of April 1743, deviſed his capital manſion- 


at cd amAwdC _—_ 8 ws #oauds «a 1 Mt 
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| ſſue, then I give her ſhare to and amongſt the ſurvivors or ſi urvivor of 
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my ſaid ſeven ſiſters and their iſſue, to go and deſcend in like manner 


as before is mentioned as to the ſhares parts or proportions before 
given to them reſpectively. He then bequeathed the overplus of 
his perſonal eſtate, ſubject to his debts and legacies to his ſaid ſeven 
ſiſters, and he appointed his two ſiſters Ann and Margaret execu- 


trixes. The will then proceeds thus; In caſe all my ſaid ſeven ſiſters 
ſhallhappentodie without iſſue, or leaving iſſue ſuch iſſue ſhall all die 


before he ſhe or they ſhall attain the age of twenty-one years and 
without iſſue, then my ſaid eſtate in Middleſex and Wales, ſubject 


as aforeſaid, ſhall go to and be enjoyed by ſuch perſon or perſons | 


who ſhall then be entitled to my ſaid eſtate in Suzx hereinbefore 
deviſed, according to this my will; and in ſuch caſe I do hereby 
_ deviſe the ſame to ſuch perſon or perſons accordingly.” The de- 
viſor died on the gth September 1743. leaving Lucy Rice and his 
ſeven other ſiſters his co-heireſſes him ſurviving. On his death 
thoſe ſeven ſiſters, his deviſees, entered and were ſeiſed astenants in 
common. One of them, viz. Gertrude on the 27th of July 1744 
married the Honourable Charles Roper, by whom ſhe had iſſue 
Trevor Charles Reper, (afterwards Lord Dacre,) and H. Roper who 
died, and Gertrude now Baroneſs Dacre (the leflor of the defend- 
ant in error). On the 4th of February 1754 Charles Roper died, 
leaving his widow Gertrude ſole ſeiſed of her undivided ſeventh 
part of the premiſes in queſtion. In 1764 Ruth Trevor one of 
the ſeven ſiſters died without having been married, as did alſo 
Margaret another of them in 1770. On the 2d of March 1773 


Lady 
Daczsz 
againſt 
QF 3 


in Error, 


Trevor Charles Roper (the ſon of Gertrude) married the plaintiff . 


in error; previous to and in contemplation of which marriage a 
recovery (a) was ſuffered of the one undivided fifth part of the 
premiſes of which his mother Gertrude was ſeiſed for life with 
remainder to him (her eldeſt ſon) in tail; and the ſame was ſettled 
to the uſe of Gertrude for life, remainder to Trevor Charles Roper 
for life, remainder to truſtees, &c., remainder to the firſt and other 
ſons of the marriage in tail male, remainder to the daughters as 
tenants in common in tail general, with croſs remainders, &c. z 

remainder to the uſe of the ſaid Trevor Charles Roper in fee. On 
34 May 1775 George Boſrawven died, whereby his wife Ann 
became fole ſeiſed for life of her. een fifth part of the e 


(= Tre recovery was not ſet forth at length in thi ſpecial verdict; it was Rated ac 
cording to its legal effect. See Doe v. Halcombe, ante, 7 vol. 716. 


Vol. VIII. miſcs. 
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miſes. On the 21ſt of March 1780 Mary 7. revor died unmarried; 


—— = whereby her fifth became divided between ber four ſurviving 
Lady  fiſters Grace Trevor, Ann Boſcawen, Gertrude Roper, and Arabella 


Dacre 


againſt 


DoE ; 


in Ettor. 


. 


Trevor. On the 13th of Fuly 1780 Gertrude Roper died, where. 
by her one-fifth of the whole, of which a recovery had been ſuf- 
fered on her ſon's marriage, and her one-fourth of her fiſter 
Mary's one-fifth, deſcended to Trevor Charles Roper her eldeſt ſon, 
On the 2d of April 1784 Ann Boſcarven died leaving George lier 
eldeſt fon and heir at law, to whom deſcended her undivided fifth 
part of the whole and her one-fourth of her ſiſter Mary's one. 
fifth. On the 13th of January 1786 Trevor Charles Roper be- 
came Lord Dacre; and on the 21ſt of December 1788 his younger 
brother Henry Roper died without iſſue. On the 2 1ſt of September 
1789 Arabella Trevor died unmarried whereby her one-fifth of 
the whole, and her undivided fourth of her ſiſter Mary's fiſth 
part, became divided in thirds amongſf Grace Trevor, Trevor 
Charles Lord Dacre, and George Boſcazven. On the 25th of 
Auguſt 1790 Trevor Charles Lord Dacre made his will duly 


executed to paſs real eſtates, whereby he deviſed to his wife the 


plaintiff in error all his property both perſonal and real for ever; 
and he died on the 3d of July 1794 without ifſue. At the time of 
his death, he the ſaid Trevor Charles Lord Dacre, the ſaid George 


Byſcawen, Lord Dynavor (grandſon and heir of Lucy Rice), and 


Grace Trevor, were the heirs at law of Fohn Trevor the deviſor firſt 


mentioned. On Lord Dacre's death the plaintiff in error his 


widow and deviſce entered not only into his one undivided fifth 
of which a recovery had been ſuffered (and to which ſhe was cer- 
tainly entitled), but alſo into the undivided fourth of his aunt 


Mary's fifth by him held, and into the undivided third of his 


aunt Arabella's fifth, and alſo into the third of her undivided 


fourth of her ſiſter Mary's fifth by him alſo held as tenant in 


tail; for which three laſt undivided parts the preſent ejectment 
was brought by Lord Dacre's only ſiſter the preſent leſſor of the 


Plaintiff, 


This caſe was argued in Michaelmas term laſt by Mood for the 
plaintiff in error, and R. Smith contri, and in this term by Chambre 
For the plaintiff in error, and Gibbs contra. But it is thought un- 
neceſſary to enter into the detail of the arguments, which turned 
principally on the apparent intention of the deviſor, eſpecially as 
the ſame arguments are in —_—_ in the N of this caſe in the 


Court 
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Court of Cemmon Pleas (a). 'The plaintiff in error contended 
that the deviſe over to the daughters « and in default of ſuch ſons 
&c.” was only to take place in caſe there ſhould be no ſons born 
of any of the deviſor's ſiſters, and was therefore contingent, and 


there having been a ſon born, the remainder to the daughter of 


Gertrude (the leſſor of the plaintiff below) never took effect; and 
then the eſtate deſcended to the heirs at law of the deviſor from 
one of whom the plaintiff in error claims, it being clearly the 
intention- of the deviſor that the ultimate remainder to Door 
Trevor ſhould not take effect ſo long as any of the children of his 
own ſiſters ſhould be living. And the caſes principally relied on 
were Keene d. Pinnock et Ux. v. Dickſon, B. R. M. 24 Geo. 3. 
and Denn d. Briddon et Ux. v. Page, in the ſame term; ** of 
which are referred to in the Reports in C. B. 

On the other hand it was contended that thoſe words meant no 
more than on failure of ſons or of the eftates before deviſed to the 
ſons and the heirs of their bodies; and that the intention of the 
deviſor was to give eſtates for lives to his ſeven ſiſters, remainder 
to their firſt and other ſons in tail, remainder to the daughters as 
tenants in common in tail, with croſs remainders to the fiſters 
and their iſſue in caſe any of the ſiſters died without iſſue or ſuch 
iſſue died before twenty-one. And in ſupport of this conſtruction 
the counſel relied much on the ultimate remainder to Doctor 
Trevor being given over upon the event of all the ſeven ſiſters 


dying without iſſue, (i. e. male or female,) or ſuch iflue dying 


before twenty-one and without iſſue. 

Lord KEnyon, Ch. J. The queſtion is whether the mere 
birth of a ſon of one of the ſiſters put an end to all the ſubſequent 
limitations of that portion; and in order to determine this, it 
becomes neceſſary to conſider the whole of the will, and particularly 
the laſt clauſe in it, which is this © In caſe all my ſaid ſeven ſiſters 
ſhall happen to die without iſſue, or leaving iſſue ſuch iſſue ſhall 
all die before he ſhe or they ſhall attain the age of twenty-one 
years and without iſſue, then my ſaid eſtate in Middle/ex and 
Wales, ſubject as aforeſaid, ſhall go to and be enjoyed by ſuch per- 
ſon or perſons who ſhall then be entitled to my faid eſfate in Suſſex 
hereinbefore deviſed according to this my will.” Here the in- 
tention of the deviſor ſeems to be expreſſed in tetms which cannot 
be miſunderſtood. If the ſeven fiſters take an eſtate-tail, the 


whole of this elauſe will have effect: but if they do not take an 


(%) Vid. 1 B. & Pull. 250. 
12 ö eſtate- 
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1799. eſtate- tail, that part the limitations of which are defeated by the 

birth of a ſon will not go to Doctor Trevor, but to the heirs at law 

W of the deviſor, one of whom the deviſor intended ſhould not take; 

againſt and that ſhews the importance of the argument derived from the 

jo Es obſervation that there was an eighth ſiſter, who was excluded by 

the limitations to the ſeven other ſiſters. This circumſtance alone 

- would be ſuſſicient to decide this caſe. But, independently of this, 

I think that the former clauſe in the will would create an eſtate. 

tail in the ſiſters. In the conſtruction of wills we cannot do better 

than adopt the rule mentioned by Lord Hale, noſcitur a ſociis. 

Now here an eſtate-tail is given in the ſame clauſe to the ſons of 

the ſiſters, and then © in default of ſuch ſons” the limitations are 

to the daughters: but it is contended that there is a ſlip in the ex- 

preſſion uſed in making this limitation, and that the deviſor did 

not intend that the portion of either of the ſiſters ſhould go to her 

daughter if ſhe had a fon born: but on weighing and conſidering 

every part of this clauſe I have no doubt but that the devifor 

intended that the ſiſters ſhould take eſtates-tail. But the caſe of 

Denn d. Briddon v. Page has been relied on by the plaintiffs in 

error, where Lord Mansfield intimated an opinion that there was a 

blunder in the will. I find myſelf preſſed by whatever fell from fo 

great a judge, and it is always with doubt and diſtruſt of my own 

mind that I differ from him in opinion: but J am not prepared to 

ſay that there was any blunder in that will. There the devifor 

gave to S. Naſh the ſon of T. and MH. Naſh for life, remainder to 

; truſtees to preſerve contingent remainders, remainder to the firſt 

and other ſons of 8. Na/bandthe heirs male of his and their bodies; 

then having provided for the male heirs (who are in general the 

favourites in caſes of landed property) it is not improbable that it 

'2 ſhould occur to the teſtator to provide for the prefent generation, 

4% and therefore he deviſed to all and every the daughters of the body 

of T. Naſh by his then wife, and for default of ſuch iflue to the 

| | right heirs of T. Naſh for ever. Now when there is nothing in the 

will to lead to ſuch a ſuppoſition, why ſhould it be ſuppoſed 

that that was a blunder that brought forward the daughters of 

ſons in preference to the iſſue of the ſiſters? I have known 

| many cautious teſtators make limitations in their wills like that. 

$ | | Here the word “ ſons” has been ſlipped in inſtead of „ iſſueꝰ 

= in one place; but it is ſupplied in another. And on the whote 

it I have no doubt but that the judgment given in the Court of 
=: Common Pleas ought to be affirmed, 
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AsHHoksr, J. On reading the whole will it is evident that 
by the words “ and in default of ſuch ſons? the deviſor meant 
60 failing the limitation,” then over. Therefore I concur in the 
opinion given by Lord Kenyon. 

GRose, J. The queſtion here is, whether the words © in de- 
fault of ſuch ſons” are not to be underſtood as meaning that 
o that limitation failing” the limitations to the daughters and their 
ifue ſhould take effect, or whether by the birth of a ſon the limi- 
tations to the daughters ſhould be defeated ; every word in this 
will ſhews (I think) that the former was the intention of the de- 
viſor, He intended firit that the ſons ſhould take eſtates: tail, and 
when that limitation failed that the daughters ſhould take in re- 
mainder. The limitation to the daughters thews that this was his 
intention; and if there were any doubt on the conſtruction of 
that part of the will, the laſt deviſe removes all doubt, for there 
the deviſe over of the eſtates in Middleſex and Wales is only to 
take place © in caſe all his ſeven ſiſters ſhould die without iſſue 
&c,” It is ſaid however that, though we may conjecture that this 
was the deviſor's intention, the words of the will do not prove it; 
and the counſel for the plaintiff in error went into a minute com- 
ment on the particular penning of the will: but if we comment 
very minutely on the words in the will, I think I can read them 
ſo as to make the conſtruction which we put on the whole con- 
ſiſtent with every word. The words after the limitation to the 
ſiſters and their firſt and other ſons, &c. are © and in default of 
ſuch ſons then to and amongſt the daughters,” &c. : but when is 
that to take place ? at the time of the deaths of the ſons. This 
mode of reading the words is conſiſtent with the whole will: but 
in order to ſupport the conſtruction we put upon the will I am not 
driven to this argument, becauſe conſidering the whole will to- 
gether, and particularly the laſt clauſe of it, I am clearly of opinion 
that it was the deviſor's intention that the limitation to the daugh- 
ters ſhould take effect when the limitation to the ſons failed. 

LawRENCE, J. The limitation, on which the argument for the 
plaintifF in error is built, is to the firſt and other ſons and the heirs 
of his and their bodies ſucceſſively, and in default of /uch ſons then 
to and amongſt the daughters, &c., that is, in default of a firſt and 
other ſons, for thoſe are the words immediately preceding. Now 
that is equivalent to a limitation to the firſt, ſecond, third, and 
fourth, ſons, &c., and the limitation over“ in default of ſuch ſons” 


is the lame as if it had been in words “ in default of a firſt, ſe- 
13 : cond, 
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Tueſday, 
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A. having 
an eſtate of 
his own in 
the county 
of B. 
another in 
C., and ha- 
ving alſo the 
lega! but no 


or; 


and 


beneficial 


intereſt in 
an eſtate in 


power of ap- 
pointing it 

to either of 
bis ſons, by 
vill deviſed 


« all his 
eſtates of 


wha: nature 
or kind ſo- 
ever in the county of B. and at —.in the county of C., or elſewhere in the kingdom of E/ . er 


CASES in HILARY TERM 
cond, third, and fourth, ſons, &c. ;” that is, * if there be but one 


ſon; if there be two ſons, and no third ſon, then on the failure 


of a third ſon, and ſo on. So that according to this conſtruction, 


wheneyer there is a failure or default of a ſecond third or other 
ſon, who would be entitled to take on the death of a prior ſon 
without iſſue, the daughters of the ſiſters ſhall take. And this 
obviates the objection, that the conſtruction contended for by the 


_ defendant in error will exclude the daughters of ſons; for if there 


be a ſon who leaves a daughter, that daughter would take, and if 
ſhe died without iſſue, and there were no ſecond third or other ſon 
of the deviſor's ſiſter to take, then there would be a default of ſons, 
and the limitation to the daughters of the deviſor's ſiſters would 
take effect. So that if there were a firſt and ſecond ſon and the 
ſecond ſhould die leaving daughters, and then the firſt ſon ſhould 
die without iſſue, the daughters of the ſecond ſon would take the 
remainder in tail veſted in their father; and if they were to die 
without iſſue and there were no third ſon, then there would be a 
default of ſons, and the remainder to the daughters of 225 liſters 
would take effect. 

Jadgment Oren 


Roe on the Demiſe of Gro Rear N 
WILLIAM REaDE. | 


N the trial of this ejectment for lands in the county of South- 
ampton, a ſpecial caſe was reſerved for the opinion of this 
Court, 2: 

P. Rooke, being ſeiſed in fee of the premiſes in queſtion, by 
will dated the 13th of 7uly 1752 deviſed them to his wife for life, 
and after her deceaſe to his brother in law G. Reade and his heirs 
upon the following truſt, © That he the ſaid G. Reade or his heirs 
or aſſigns do and ſhall ſell give deviſe or otherwiſe diſpoſe of all 
that my ſaid. meſſuage, &c. (deſcribing the premiſes) unto and 
amongſt his four children G. G. Reade, W. Reade, B. Reade, and 
J. Reade, in ſuch manner and in ſuch ſhares and proportions and 
with and under ſuch directions and reſtrictions as the ſaid G. Reade 
ſhall by any wie or laſt will and teſtament duly executed, &c. give 


/ 


Payment of bis deb is, & c. to a younger ſon ; held that che uuſt eſtate that be bad the power of ap- 


n did on paſs by this general deviſe, 


- direct 


NN 
1 


BS 


2 all other ſituate in Damerham, South Martin, and Tidpitt in the 
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direct limit or appoint the ſame.” G. G. Reade, the eldeſt ſon of 


the deviſee G. Reade, died in 1754 in the lifetime of the teſtator 


(P. Rooke,) leaving an only ſon G. Reade father of the leſſor of Nor dem. 
the plaintiff, an infant. After the death of P. Rooke, namely on 
the 25th of April 1769, G. Reade the deviſee by deed (after reciting unn, 


the will and death of P. Roote and the death of G. G. Reade) ap- 
pointed three full and equal undivided four parts of the pre- 
miſes in queſtion to his three ſurviving children V. Reade, Jane 
Willis formerly Reade, and B. Reade, and their heirs equally to ba 


divided between them ſhare and ſhare alike as tenants in common. 


By indenture dated 1ſt Auguſt 1769 and by a fine levied in that 

ear the ſaid three undivided fourth parts were ſo limited by 
. Reade, F. Willis, and B. Reade, that one of the ſaid undivided 
fourth parts is now veſted in the plaintiff and the remaining two 


fourth parts are veſted in the defendant; and for theſe parts the 


plaintiff and defendant have reſpectively obtained abſolute verdicts. 


In September 1770 B. Rooke, the widow of the deviſor, died. G. 
| Reade, ſon of G. G. Reade, attained his age of twenty-one in 1773, 


and died in 1775, leaving the leflor of the plaintiff his only ſon, 
an infant. Jane Wilks formerly Reade, having ſurvived her huſ- 
band, died on the 14th of November 1777 inteſtate and without 
iſſue. B. Reade died without iſſue, and inteſtate, on the 8th of 
November 1779. G. Reade, the deviſee and truſtee under P. 
Rooke's will, by will dated 19th of December 1780 (after reciting 
that certain lands in Dor/etſhire ſtood limited by indentures of 
releaſe to the uſe of himſelf for life and after his deceaſe to the uſe 
of truſtees on truſt to ſell and convey the ſame to the uſe of hig 
two daughters J. and B. in fee, and that he had power with the 
conſent of the truſtees by deed or will to make void thoſe in- 
dentures and all eſtatesand uſes thereby limited, and to declare any 
other eſtates or uſes to all or either of his four children,) by virtue 
of his power and with the conſent of the truſtees made void the 
ſaid indentures and revoked the uſes, &c., and declared that the 
truſtees ſhould immediately after his deceaſe ſtand ſeiſed of thoſe 
premiſes to the uſe of his ſon V. Reade in fee; he alſo deviſed 
ſome other lands in Wiliſbire to his ſaid ſon V. Reade in fee, 
and concluded thus; * and all the reſt and reſidue of my ready 
money and ſecurities for money ſtocks in the public funds goods 
chattels real and perſonal eſtate and effects whatſoever and where- 
ſoever and of what nature or kind ſoever as well copyhold eſtates 


I 4 ſaid 
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(er elſewhere in the kingdom of England, after payment of my debts 
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ſaid county of Wilts and Alderbolt in the ſaid county of Dorſet 


legacies and funeral expences, I give deviſe and bequeath unto my 
ſaid fon V. Reade his heirs executors, &c.” The ſaid G. Reade 
died in January 1783. The leſſor of the plaintiff his heir at law 
to P. Rooke, G. Reade the deviſee, G. G. Reade his fon, G. Reade 
his grandſon, and J. Willis and B. Reade his daughters: he at- 
tained his age of twenty-one in 1796. The defendant is the 


V. Reade mentioned in the will of P. Ryoke. The queſtion is 


whether the plaintiff is entitled to recover more than the fourth 


| part for which he has obtained a verdict; and if he is, the verdict 


is to be entered accordingly. 
R. Smith for the plaintiff. The plaintiff claims the diſputed 


fourth part as heir at law of G. Reade, the deviſee and truſtee 


under the will of P. Roote. The defendant, if he have any claim, 
muſt claim it under the reſiduary clauſe in the will of that G. Reade, 
But it could not paſs under that clauſe as part of the deviſor's 


eſtate; for though general words are there uſed © or elſewhere in 


the kingdom of England,” their general import is controlled by 


the apparent intention of the deviſor as collected from the accom- 


panying words. He had before made a particular enumeration of 
his property, which affords a ſtrong preſumption that he did not 
intend to paſs any thing elſe. Nor could it paſs by that clauſe, as 
under an execution of the power given to him by P. Roote's will. 

It is manifeſt from a former part of the will that he knew how 
to execute ſuch a power; for there he executed a ſimilar power in 
a formal manner reſpecting ſome lands in Dor/etfhire; from which 
it is inferred that if he had intended by his will to execute the 
power of appointment given to him by Rooke's will, he-would 
have executed that alſo in the ſame manner. Beſides he ſubjected 


all that he gave by his refiduary clauſe to the payment of his debts 


and funeral expences : it is clear therefore that he did not intend 
to give any thing by this clauſe that was not ſubject to his debts, 
and the premiſes in queſtion, which he held only as truſtee, were 
not ſubject to his debts. 

Pell contra. Firſt; the legal eſtate in this fourth part paſſed to 


the defendant under the reſiduary clauſe in G. Reade's will. It 


was not neceflary for the deviſor, when diſpoſing of it, to refer to 
it in terms as an execution of the power: it is ſufficient if it ap- 
pear on the whole will that he intended that it ſhould paſs. It is 
evident that he knew that he had "_ a oy of appointment; 

becauſe 


. 
3-5, IR 


IN THE THIRTY-NINTH Year oF GEORGE III. 


becauſe in the deed of April 1769 he recited the will of P. Rooke 
and his own power of appointing the whole, and there he appointed 
three fourth parts. And it is clear that he meant to diſpoſe of the 
remaining fourth part by this refiduary clauſe in his will; for after 


having diſpoſed of his own lands in Wiliſbire and Dorſetfhire he 


added * or elſewhere in the kingdom of England:“ and the latter 
words will have no effect unleſs they extend to the premiſes in 
queſtion. Beſides they are coupled with the preceding words 
« his real and perſonal eſtate of 2vhat nature or kind foever,” as if 
he were particularly anxious to paſs thoſe lands that he had as 
truſtee, and over which he had the power of appointment, as well 
as his own lands. In Standen v. Standen (a), where the teſtatrix, 
having a power of appointing a moiety of the produce of her late 


huſband's lands and perſonalty by deed or will, by a reſiduary 


clauſe in her will ſimilar to that in the preſent caſe gave all che reſt 
and reſidue of her eſtate and effects of what nature or kind ſoever 
&c. to S. H., it was ruled that the lands (for the real eſtate had not 
been ſold) that ſhe had the power of appointing paſſed by that 
clauſe. Secondly ; but if the defendant have not the legal eſtate 
in this diſputed fourth part, he has ſuch a clear equitable eſtate in 
it that his truſtee, the leſſor of the plaintiff, cannot be permitted 


to ſet up the legal eſtate againſt him.— But this point was not 
preſſed, the Court expreſſing in the courſe of the argument a de- 


cided opinion that the perſon who has the legal eſtate muſt proven 
in a court of law. 

Smith in reply. The caſe of Standen v. Standen is diſtinguiſh- 
able from the preſent; for there the teſtatrix was not confined to 
any particular objects in making her appointment, as this deviſor 
Was, and therefore that power was in the nature of property, 
and ſo was conſidered by the Lord Chancellor in deciding 
that caſe. And in Buckland v. Barton (b) Lord Chief Juſtice 
Eyre ſaid, © It is clear from the latter caſes that a mere deviſe 
of the reſidue does not amount to an execution of the power 
of appointment.” The words in this reſiduary clauſe * of what 
nature or kind ſoever” are explained by thoſe that immediately 
follow © as well copyhold eſtates as all other, &c.” 

Lord Kenron, Ch. J. Without conſidering whether or not 


any queſtion of equity may hereafter ariſe between the parties, it 


mult be remembered that this queſtion ariſes in a court of law. 


The leſſor of the plaintiff claims the diſputed fourth part as the 


(a) 2 Vex. jun. 589. | (5) 28. Bl. 138. 
heir 
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heir at law of G. Reade, and he is entitled to it by deſcent unleſs 


it were given away from him by the reſiduary clauſe in G. Reade a 


will. That clauſe is relied upon for this purpoſe by the defendant; 


and undoubtedly the words are ſufficiently comprehenſive to paſs 


this fourth, if it can be collected from the will that the deviſor in- 
tended that it ſhould thereby paſs. In Chefter v. Chefter (a) it was 
holden that a remote reverſion paſſed by a general reſiduary clauſe, 
it appearing to be the teſtator's intention that it ſhould paſs. But 
all this doctrine was fully conſidered by this Court, and afterwards 


in the Houſe of Lords, in the caſe of Strong v. Teate (5), where it 


was determined that the general words in a will may be reſtrained 
in caſes where it appears that the deviſor did not intend to uſe 
them in their general ſenſe. Now in this caſe the truſtee (the de- 
yiſor) had no beneficial intereſt in himſelf ; he was a mere naked 
truſtee, though the uſe was executed in him. And when he ſet 
about to make a diſpoſition of his property by his will he uſed 
general words in the reſiduary clauſe, giving all his eſtates'* after 
payment of his debts legacies and funeral expences ;” Now theſe 
latter govern and reſtrain the general effect of the former words, 
and ſhew that he only meant to give that in which he had a bene- 
ficial intereſt and which he had a power of charging with the pay- 
ment of his own debts. But it is clear that he could not ſubject 
the eſtate in queſtion to his own debts; this ſatisfies me that he 
had no idea of diſpoſing of the truſt eſtate; and therefore I think, 
on the authority of Strong v. Teate, that the eſtate in queſtion did 
not paſs by the reſiduary clauſe in this will. The caſe of Standen 


v. Standen is diſtinguiſhable from the preſent for the reaſon given 


by the plaintiff's counſel : there the objects of the power were 
pot limited, and the teſtatris might have ſubjected that eſtate to 
the payment of her own debts. 

With reſpect to the other point made in this eaſe, the opinion 


I have ſeveral times given on it fince I have fat here remains uns 


ſhaken. J agree with what was ſaid in Lade v. Holfard (c), that, 
where the beneficial occupation of an eſtate by the poſſeſſor has 
given reaſon to ſuppoſe that poſſibly there may have been a con- 
veyance of the legal eſtate to the perſon who is equitably entitled 
to it, 3 jury may be adviſed to preſume a conveyance of the legal 
eſtate; but if it appear in a ſpecialverdict, or a ſpecial caſe, that the 
legal eſtate is outſtauding in angther perſon, the party not clothed 
with that legal eſtate cannot recover in a court of law; and in this 


(6) 2 Hur. 912. (ez Bur. 1416. & Hull. N. P. 110. 


(a) 3 P. ms. 35 · 
* | 2 treſpect 
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reſpect I cannot diſtinguiſh between the caſe of an ejectment 
brought by a truſtee againſt his ceſtuique truſt and an ejectment 
brought by any other perſon. 

GRoss, J. TI think that the deſcription of the eſtates in the re- 
ſiduary clauſe is very important. The deviſor had an eſtate of his 
own in Wiltſhire and another in Dorſerſbire: in the reſiduary clauſe 
he enumerates theſe by name; and the following words (c or 
elſewhere in the kingdom of England muſt mean eſtates ejuſdem 
generis, his own eſtates. And this conſtruction is confirmed by 
the other words © after payment of my debts, &c.” which clearly 
ſhews that he did not intend to comprehend his truſt eſtate. 

Per Curiam, The plaintiff is entitled to a moiety. 


CoHEN againſt CUNNINGHAM and Another. 


| 1 trover for goods ſeiſed under a commiſſion of bankrupt a ver- 
dict was taken for the plaintiff, ſubject to the opinion of this 
Court upon the following caſe, in which the only queſtion intended 
to be argued was the validity of the petitioning creditor's debt. 
The plaintiff's property in the goods and the converſion of them 
by the defendants (ſubject to the above queſtion) were admitted. 
The plaintiff was committed to the cuſtody of the Marſhal of 
the King's Bench priſon on the 4th of November 1797, regularly 
charged in execution upon a judgment at the ſuit of the defendant 
Cunningham for the ſum of 7761. 185. 5 d., and he remained fo 
charged in exesution until the 24th of the ſame month. During 
that time, viz. on the 15th of November 1797, a docket was ſtruck 
againſt him by Cunningham, and a commiſſion of bankrupt iſſued 
thereon on the 21ſt of November 1797, upon the petition of the 
defendant Cunningham, founded on the ſame debt for which the 
Plaintiff was ſo charged 1 in execution. The plaintiff at the time 
of ſuch debt accruing and previous thereto was a2 trader within 
the meaning of the bankrupt laws, and had at the time when the 
docket was ſtruck againſt him committed an act of bankruptcy. 
This caſe was argued in Michaelmas term laſt by 
Lawes for the plaintiff, who contended that after Cynninghang 
had taken the plaintiff in execution for his debt, which amounted 
to a legal ſatisfaQion of it, he could not ſue out a commiſſion of 
bankrupt againſt him for the ſame debt. The ſtat. 5 Geo. g. c, 30. 
. 23. which aſcertains the amount neceſſary for a petitioning cre- 
| ditor's 
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ditor's debt extends only to legal debts, ſuch as are capable of being 
enforced by a legal remedy, and does not include equitable debts. 
Medlicott's caſe, 2 Stra. 899. Ex parte Hillyard, 1 Atk. 147. 
2 Vez. 407. Ex parte Lee, 1 P.Wms. 783. Now no action will 
lie for a debt after a party has been taken in execution. Figers v. 


Aldrich, 4 Burr. 2482. Jaques v. Withy, ante, I vol. 557. Clark 


v. Clements, ante, 6 vol. 525. Tanner v. Hague, ante, 7 vol. 420. 
The taking of the perſon in execution is a ſatisfaction. Chilton v. 
Wigin, 3 Wilſ. 13.; and ſo was the death of a debtor taken in exe- 


cution before the 21 Fac. I. c. 24. Hob. 5 2. Now a commiſſion of 


bankrupt is in the nature of a ſtatute execution : it operates at 
once upon the perſon and property of the debtor. It may be 
admitted that if any other creditor ſue out the commiſſion after a 
Judgment creditor has taken the debtor in execution, ſuch judg- 
ment creditor has by the practice of the Court of Chancery an 
election either to ſuſtain his execution or to come in under the 
commiſſion : but that is founded upon this conſideration, that as 
the commiſſion ſweeps away the whole of the debtor's property, 
it would be hard upon a judgment creditor to have the fruits of his 
judgment withdrawn from him without any default or act of his 


own. But that differs from the preſent caſe, where the creditor - 


attempts by his own act to change the nature of his execution, and 
after having taken the perſon of his debtor wiſhes to get his pro- 
perty alfo. And Burnaby's caſe, 1 Stra. 653., is expreſsly in point, 
that a creditor under ſuch circumſtances cannot ſue out a com- 


miffton of bankrupt. The only authority which can be oppoſed 


to this is BurchalPs cafe, Davis's Bankrupt Law, 15., which is not 
a book of much authority: but ſuppoſing the facts to be there 
truly ſtated, this was not the point before the Court, the queſtion 
there being whether or not a ſcrivener were within the ſtat 5 G.2. 
Neither: does it appear that in that caſe the party was in execution 
at the time when the commiſſion iſſued. = 


Park, contra, relied on Burchall's caſe as in point, the authority 
of which (he obſerved) did not reſt on the book referred to, but it 
was alſo to be found in 1 At. 143. And it is clear not only from 
the authority of Davis but from the nature of the caſe that 
Burthall muſt have been in execution at the time when the com- 
million iſſued ; for the petitioning creditor could not pending that 


commiſſion have proceeded at law; notwithſtanding which how- 


ever the Lord Chancellor permitted him to relinquiſhhis execution 


_ the bankrupt and come in under the commiſſion. Neither 
does 
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does it appear from comparing the dates that there could have 
been time for the petitioning creditor to have taken Burchall in 
execution after the commiſhon iſſued, becauſe the proceedings on 


the commiſſion commenced in April and the hearing of the pe- ce 


tition was in May. The deciſion in this caſe which was in 1742 
muſt be taken to have overruled Burnaby's caſe which was in 
1725. Beſides if the reaſon, on which that caſe proceeds, be 
true, it would equally apply to the caſe of any other as well as the 
petitioning creditor. But it is admitted that any other than the; 
petitioning creditor may elect to come in under the commiſſion, 
though he had before taken the bankrupt in execution for his 
debt, and thereby ſatisfied his demand as 1t 1s contended on the 
other ſide. And when this caſe was before the Lord Chancellor 
upon the bankrupt's petition, he laid great ſtreſs upon Burcball's 
caſe, and overruled Burnaby's. 


After the argument on that occaſion 


Lord Kenvon, Ch. J. ſaid, I have ſeen the whole ab 
in Burnaly's caſe, and it appears from thence that all the great 
men in court at that time, and amongſt others Lord Hardwicke 
himſelf, had been engaged in the cauſe ; ſo that the opinion of the 
Court was formed upon much conſideration, and therefore the 
deciſion ought not to be lightly ſhaken. Even upon principle it 
ſeems to me to be an anomalous caſe that a creditor who has 
made his election to proceed againſt the body of his debtor ſhould 
afterwards be able by his own act to change the nature of his 
execution and purſue his debtor's property ; it is certainly con- 
trary to the general rule of law. Burchall's caſe, it is true, was 
determined by a lawyer of the firſt eminence; but it is not clear 
to me how the fact there was. If Burchall were not in execution 
at the time when the commiſſion ifſued, but was taken afterwards, 
(though it is extraordinary that one who had ſued out a commiſ- 
fion ſhould have been ſuffered to proceed at law,) then the two 
caſes may be reconciled. 

ASHHURST, J. I am very well ſatisfied with the determination 
tn Burnaby's caſe z and perhaps Burchali's caſe may be found 
conſiſtent with it upon the ground ſtated. 


But The Court, in deference to the opinion intimated by the 


Lord Chancellor when this matter was before him in another 
ſhape, ordered the caſe to ſtand over for a further argument. 
And now 
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1799, Erꝛſtine was to have argued for the plaintiff; but it being under- 

m=——— ſtood that the defendants wiſhed to leave the queſtion upon the 
Corry former argument for the opinion of the Court, 

Conni Lord KENTON, Ch. J. ſaid that the Court were perfectly ſatisfied 

nau. with the propriety of the deciſion in Burnaby's caſe, and therefore 

directed | | 

The poſtea to be delivered to the plaintiff; 


WALCoT again GOULDING. 


Tinſies 
Jan. ziſt. 
After judg- DET on bond for 5000/., conditioned to pay an annuity of 
wg 250 J. to the plaintiff during his life. The defendant 


demurrer, in pleaded that no memorial of rhe bond was inrolled, according to 


borne the ſtat. 17 Geo. 3. c. 26. ; and on demurrer to that plea the plain- 


to pay an au- tiff had judgment. The plaintiff ſigned final judgment, and took 


dcn out execution for 204 J. 104., without ſuggeſting on the roll any 


detendant 
cannot take breach of the condition: whereupon the defendant obtained a 


don for the rule, calling on the plaintiff to ſhew cauſe why the judgment and 


tion for the 


ming due, execution ſhould not be ſet afide, on the ground that the plaintiff 

ut muſt aſ- - yo 

Ggn breaches ought to have ſuggeſted a breach on the roll, according to the 

Ander e qt. 8 & 9 V. 3. c. 11. J 3-3 and the following caſes were cited; 

ſat. $& 9 Collins v. Collins, 2 Burr. 820; Drage v. Brand, 2 Will. 377; 

3 Goodwin v. Crowle, Cowp. 35 7. ; Roles v. Roſexvell, ante, 5 vol. 
538.; and Hardy v. Bern, Ib. 540., and 636. 

Erſtine and Bayley, in ſhewing cauſe againſt that rule, now con- 
tended that the ſtat. 8 & 9 V. 3. was confined to caſes where the 
bond is conditioned for performance of covenants in ſome other 
deed, or where there is a penalty to ſecure the doing of ſome 
thing on the non-performance of which the obligee would be en- 
titled to recover uncertain damages. That ſtatute was paſſed to 
relieve defendants, and to prevent their going into à Court of 
Equity to reſtrain a plaintiff from taking execution for the whole. 
penalty where he was only entitled to unliquidated - damages. 
But the Legiſlature did not mean that the act ſhould extend to ſuch 

' a caſe as the preſent, where the condition is fimply for the pay- 
ment of a certain and preciſe ſum of money, and where there is 
nothing on which the jury can exerciſe their judgment. The 
judgment for the whole penalty muſt ſtand as a ſecurity for the 


future arrears of the annuity, and execution may hereafter be 


taken out. from time to time as ſuch, arrears ſhall accrue due. In 
Howels 


S 


CT. 
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Howell v. Hanforth, 2 Bl. Rep, 1016. which was ſubſequent to 
the caſe of Collins v. Collins, where a bond had been given for the 
payment of an annuity, Lord Chief Juſtice De Grey and the whole 
Court ſaid “ where an annuity is ſecured by a bond, which be- 
comes forfeited by any non-payment, the annuitant may ſue the 
bond and levy the penalty, ſubject to the equitable interpoſition of 
the Court.” So in Ogilvie v. Foley, 2 Bl. Rep. 1111., where the 
plaintiff ſued out a fi. fa. to levy the whole penalty of the bond, 
which was conditioned for the payment of an annuity, the Court 
only ordered the overplus (beyond what would ſatisfy the arrears 


of the annuity) to be refunded, ſaying that the judgment ſhould 
ſtand as a ſecurity with liberty to the plaintiff to take out execue 


tion as future arrears ſhould ariſe. 

But the Court (ſtopping Gibbs and Lawes who were to have 
argued in ſupport of the rule) ſaid that it was eſtabliſhed by the 
caſe of Collins v. Collins that a bond conditioned for the payment 
of an annuity was within the ſtat. 8 & 9 W.3.; 
decided in the cafes of Hardy v. Bern, and Roles v. Reſewell, after 
great conſideration, that in all caſes within the proviſion of the 
ſtatute 8 & 9 . z. the plaintiff muſt aſſign breaches on the record, 
that ſtatute AC compulſory on him. And therefore they made 
the 


Rule abſolute. 
>, 1 — ooo ——— — a 
BzNTLRV againſt DONNELLY and BzN rox. 


N an action on the caſe for reſcuing a debtor taken upon meſne 
proceſs ſued out of the Palace Court, the declaration ſtated that 


one M. A. on gth December 1796 at Weſtminſter in the county 


; and that it was 


127 
1799. 
Wal cor 


againſt 


Gout n= 


Friday, 
Feb, iſts | 


In caſe for 
reſcuing 2 
debtor taken 
upon meſne 
proceſs ſued 


of Middleſex was indebted to the plaintiff in 20/. on a certain. out of the 


cauſe of action before then accrued to the plaintiff, and the ſaid 


Palace 


Court, it was 


AM. A. being ſo indebted the plaintiff for the recovery of his debt holden not 


afterwards on the ſame day, &c. ſued and cauſed to be ifluedout, of 
the court of our lord the now King of his palace of Wſiminfler 
holden at S2uthwwark in the county of Surry, and within the ju- 
riſdiction of the ſaid Court, a writ of capias ad reſpondendum 
againſt the ſaid M. A. directed to the bearers of the virge, &c., 
commanding them to take the ſaid MH. A. if he ſhould be found 
_ the Sy of the ſaid Court, &c., ſo that they W 


to be ſuffi. 


cient ground 
for arreſting 
the judge 
ment after 
verdict that 
it was not 
alleged that 
the cauſe of 
action in the 
inferior court 
aroſe within 
the juriſdic- 


tion, or tat it was not alleged that the party 1 did not appear at the return of the writs 
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799. have his body before the Judges of the ſaid court at the next 


BENTLEY 


againſt 
Do- 
NELLY. 


) 


aforeſaid in the ſaid county of Middleſex delivered to one F. P. 
one of the bearers of the virge, &c. of the ſaid court of the King 


virtue of which writ the ſaid F. P. as ſuch officer, & c. afterwards 
and before the return of the ſaid writ, to wit, on the day and year 


the return of the ſaid writ, to wit on, &c. at VHęſiminſter aforeſaid 


CASES IN HILARY TERM 


court, &c. on the 16th of December then next to be held at South- 
wark, &c. to anſwer the plaintiff in a plea of treſpaſs on the caſe 
&c.; which writ before the delivery to be executed was duly 
marked for bail againſt the ſaid M. A, for 2c/. according to the 
form of the ſtatute, &c.; and which writ was afterwards and before 
the return thereof, viz. on the 13th of December 1796 at Weſtminfler 


PT t 4 ws 
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of his palace of Vęſiminſter to be executed in due form of law; by 


laſt aforeſaid at We/minfler aforeſaid in the ſaid county of Middleſex : 
and within the juriſdiction of the court aforeſaid arreſted the faid 
M. A. and detained him in his cuſtody at the ſuit of the plaintiff 12 
for the cauſe aforeſaid by virtue of the ſaid writ and for want of | 
bail thereto; that the defendants well knowing the premiſes, but 
contriving to injure the plaintiff and deprive him of the means 
of recovering his ſaid debt whilſt the ſaid A. A. fo remained in 
the cuſtody of the ſaid F. P. at the ſuit of the plaintiff and before 


" «as a— i555 wc wa 


with force and arms wrongfully and unlawfully reſcued the ſaid 
M. A. from and out of the cfiitody of the ſaid F. P., and ſet him 
at large, &c, the plaintiff not being then nor yet ſatisfied of his 
ſaid debt; by means whereof he has been delayed and prevented 
from recovering his ſaid debt and his coſts, &c. PR” 


After verdict for the plaintiff, a motion was made in arreſt of 
judgment in the laſt term; 1ſt, becauſe it was not alleged that the 
cauſe of action aroſe within the juriſdiction of the Palace Court; 
2dly, becauſe it was not ſhewn that the party arreſted did not 
appear at the return of the writ; for if he did fo appear, the 
plaintiff ſuſtained no damage; and Ney, 72. was cited. 


Mingay and Lawes now ſhewed cauſe againſt that Tale, Firſt 
though it be neceſſary i in every action in an inferior court to ſtate 
that the cauſe of action aroſe within the juriſdiction, yet this 
being an action in this court againſt a ſtranger and wrong doer, 
though grounded on the proceedings in the inferior court, it was 
not neceſſary to allege that the original cauſe of action accrued 
within the juriſdiction of that court, becauſe the want of juriſdic- 
tion was matter of * only to the defendant below and no 

| Pat 
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part of the plaintiff's s cauſe of action. In Lucking v. Denning (a), 1799. 
which was an action againſt a ſerjeant at mace for the eſcape of 
ene taken on proceſs out of the ſheriff's court of London, Holt Ch. ts 
Juſtice ſaid (to vhich the other Judges agreed) C That if a matter DoxxxT x. 
ariſe extra juriſdictionem, and the plaintiff declare of it as infra 
juriſdictionem, the defendant may plead to the juriſdiction of the 
court; but if he wave that and plead to the merits, he cannot take 
advantage of it, for by the averment of the count and his own ad- 
miſſion he is eſtopped to ſay that the matter aroſe out of their ju- 
riſdiction. It is impoſſible the Court ſhould know where a tran- 
ſitory matter ariſes unleſs the defendant acquaint them with it? 
But even admitting that without ſuch an averment the plaintiff's 
title to recover is defeCtively ſet forth, yet that is cured by verdict 
and is no ground for arreſting the judgment; for after verdict the 
Court will intend every thing to have been proved at the trial 
which was neceſſary to ſupport the action, and amongſt others 
that the cauſe aroſe within the juriſdiction. In the caſe of Bull 
v. Steward (b) it was holden that, in an aCtion for an eſcape on 
meſne proceſs out of an inferior court againſt the bailiff, the de- 
fendant could not take advantage of any error in the proceſs below, 
of which the defendant below might have availed himſelf. And 
if that rule obtain in an action againſt an officer of the court, à 
fortiori it ought in an action againſt a ſtranger and wrong-doer, 
Secondly; though it is not ſtated that the defendant below did 
not appear at the return of the writ, yet it is alleged that by means 
whereof, &c. the plaintiff had been delayed and prevented reco- 
vering his debt; the want therefore of the former averment is 
cured by the latter, and by the finding of the jury that the plain= 
taff was damnified to ſuch an amount. The caſe in Ney 72. was 
upon a plea in abatement. 
B. contrà. As to the firſt objection; ; it was holden in Trevor 
v. Wall (e) that the declaration in an action in an inferior court 
= muſt allege that the cauſe of action aroſe within the juriſdiction, 
| otherwiſe judgment will be reverſed on error brought. It follows 
then that in this action founded on the ſuppoſition that the action 
below was legally brought, and that but for the wrongful a& of 
the preſent defendant the plaintiff would have been entitled to the 
fruits of his action, it was neceſſary to allege all thoſe circum- 
= ſtances material to the maintenance of the action, and amongſt 
2 ethers principally that the cauſe of action aroſe within the juriſ- 
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1799. dition. . 5 Com. Dig. tit. Pleader, C. 22. © In reſcous on a 


——— dciſtreſs for rent the plaintiff ought to ſhew on what days the rent 


— was payable.” This is in order that the Court may fee whether 
Don zT Tz. or not the diſtreſs were legally taken. The opinion therefore of 
Lord Chief Baron Comyns may be oppoſed to the caſes cited, 
Adly, It is not enough in an action on the caſe that the jury have 
found damage, but the plaintiff muſt ſhew in his declaration that 
he has ſuſtained it. Ney 72. is in point to ſhew that it muſt ap- 
pear in an action like the preſent that the defendant. below did 
not appear at the return of the writ; for if he did appear the 
plaintiff was not damniſied. | 

The Court deſired to look into the authorities cited before they 
determined this caſe; and on the next day Lord Kenyon, Ch.]. 
ſaid, they had ſeen them, and thought they warranted the plain- 
tiff*s propoſition, that it was not neceſſary in ſuch an action as 
the preſent to ſtate that the cauſe of action aroſe within the ju- 
riſdiction of the inferior court. That the caſe cited from 
TE Salk. 201, would not alone have induced the Court to come to 
this concluſion : but that the caſe of Bull v. Steward, in 1 Will. 

255. was a direct authority in point. And therefore they 
| | Diſcharged the rule (a), 


(a) But ſee 1 Rol. Abr. $09. F. pl. 3.3 and 2 Mod. 197. 
—ͤ̃ — ..... — — 


2 HARTLEY againſt HERRING, | 
In an action 1 N an action upon the caſe for conſequential damage ariſing from 
armory certain ſlanderous words ſpoken by the defendant of the plain- 
—_— tiff, the declaration ſtated that the plaintiff was until the ſpeaking 
puting in- and publiſhing of the falſe ſcandalous and malicious words, &c. 
xp revs from time to time occaſionally employed to preach to a certain 


riff, itis congregation of perſons diſſenting from the church of England, 


enoughto at a certain chapel ſituate and being in the pariſh of Saint Mary 


Vas employ- Lambeth in the county of Surry, for that purpoſe regularly and in 


ws 7 due form of law licenſed, and had by reaſon of ſuch good charac- 


OT ter and for ſuch preaching received divers great gains profits and 
certain li- emoluments to his great benefit and advantage and to the com- 


2 fortable ſupport of himſelf and his family, to wit, at, &c.; Never- 
at A., that he derived conſiderable profit from bis preaching, and that by reaſon of the ſcandal ( per- 


ſons frequenting the chapel had refuſed to permit him to preach there and had diſcontinued giving him 


the profits which they uſually bad and otherwiſe would have given,” without ſaying who thoſe perſons 


were or by what authority they excluded him, or that he was a preacher duly qualified according «o the 
10 Arn, C, 2. | : : 9 f 
. theleſs 
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theleſs the defendant well knowing the premiſes but maliciouſly 1799. 

contriving and intending to deprive him thereof, and to bring him 

into diſrepute and deteſtation among his neighbours and amongſt 2 
the perſons frequenting the ſaid chapel, and to induce the ſaid Hs RG 
perſons to prevent his preaching there or receiving any profit gain 
or emolument thereby on, &c. at, &c. ſcandalouſly, &c. ſpoke the 
following words, & c. (ſetting out the ſcandalous words, which 
charged the plaintiff with incontinence,)per quod the plaintiff was 

| injured in his good name, &c. and was fallen into diſgrace among 
his neighbours and with the perſons frequenting the ſaid chapel 
as aforeſaid, inſomuch that the ſaid perſons frequenting the ſaid 
chapel by reaſon of the ſpeaking, &c. have wholly refuſed to per- 
mit him to preach at the ſaid chapel, and have withdrawn from 
him their countenance and ſupport, and have diſcontinued giving 
him the gains and profits and emoluments which they had uſually 
given and would otherwiſe have given; and that the plaintiff was 
in other reſpects greatly damnified and hindered from getting his 
livelihood, to wit, at, &c. | 

Bet moved in arreſt of judgment in the laſt term, becauſe words 
charging a perſon with incontinence are not actionable in the 
common law courts, unleſs ſpecial damage be laid ; and here none 
is preciſely laid, it not being ſtated who were the perſons who in 
conſequence of the ſlander diſcontinued giving the plaintiff the 

emoluments he had before received, or that there was any certain 
ſtipend annexed to the chapel, or that the perſons who frequented 
had a right to remove him from it, or that he was a preacher 
duly qualified according to the 10 Ann. c. 2. And he cited 

1 Roll. Abr. 58. C. 35. Barnes v. Prudlin, 1 Sid. 396, 7. and 
Hunt v. Jones, Cro. Fac. 499. 

Marryat now ſhewed cauſe. The declaration alleges the ſpecial 
damage with as much certainty as the ſubject- matter is capable of. 
It ſtates that the plaintiff before the ſpeaking of the ſcandalous 
words was employed to preach to a diſſenting congregation at a 
certain licenſed chapel, (the locality of which is ſtated,) and that 
he derived conſiderable profit from his good character and preach- 
ing, and that by reaſon of the ſcandal of the defendant the perſons 
frequenting the chapel had refuſed to permit him to preach there, 
and had diſcontinued giving him the profits which they uſually 
had and would otherwiſe have given. It was impoſlible to ſtate 
who the congregation were by name, becauſe being a large 
fluctuating and uncertain body they cannot be known to the 

TM K 2 5 plaintiff 
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plaintiff himſelf. The ſtating therefore where the chapel was, and 


t the nature of the emolument which the plaintiff derived from his 


HarTLEy 
againſt. 


preaching, is ſtating as much as is neceſſary to enable the defend- 


Hzx«z1nG- ant to come prepared to meet the charge; and on this ground 


the caſes cited are diſtinguiſhable from the preſent. 1 Roll. Abr. 
58. was the caſe of ſlandering a brewer in his trade, by which he 
loſt his cuſſomers, without ſtating any or them by name, which was 
holden ill: but there the plaintiff muſt have known who his cuſ- 
tomers were whom he had loſt, and the deſendant could not be 
enabled to defend himſelf without ſuch notice. The caſe of Barnes 
v. Prudlin (a) was an action for ſlandering a fingle woman by 
ſaying ſhe was with child and had miſcarried, in conſequence of 
which ſhe loſt /everal ſuitors, &c.: there alſo the ſuitors were ne- 


ceſſarily within the plaintiff's knowledge, and the defendant with- 


out the like notice could not defend himſelf againft the charge. 
The ſame anſwer applies to the caſe of Hunt v. Jones (b); where 
the plaintiff complained that having uſed the trade of baker 
whereby ſhe maintained herſelf, and being deſired in marriage by 
many honeſt men, ſhe by reaſon of the defendant's calling her 
wwhyre, & c. loſt her marriage, and divers forbore to buy bread of 
her ; on which 3 was arreſted. 

Bet in ſupport of the rule. The ſpecial damage is the giſt of 
the action where the words themſelves, as here, are not actionable, 
and therefore they muſt be laid with preciſion and proved as laid. 
Bull. Ni. Pri. 6, 7. No action lies for prevailing on another to 


| withhold a voluntary donation, which is the utmoſt that is alleged 


in this cafe. It is not even ſtated that the plaintiff was a preacher, 
only that he occaſionally preached, much leſs that he was duly 


© | qualified as required by the 10 Ann, c. 2. In Hunt v. Jones, 


before cited, where the plaintiff merely ſtated that ſhe uſed the 
trade of a baker, it was holden not equivalent to an allegation 
that ſhe was a common baker. At any rate upon the authority 
of the caſes mentioned the plaintiff ought to have ſet forth by 
name the perſons who had in conſequence of the ſlander ceaſed 
to give him their donations, it not being alleged that this was a 
known office, having a certain ſalary annexed to it. At leaſt it 
ſhould have been averred that the perſons frequenting the chapel 
had a right to exclude the plaintiff from preaching there, other- 
wiſe non conſtat that he was legally and properly removed. 


(a) 1 Sid. 396. 1 Ventr, 4. S. C. (5) Co. Jae. 499. 
Lord 
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Lord KEN VON, Ch. J. I ſee no objection to this declaration. 
But in deciding the preſent caſe I with not to ſhake the authority 
of any of the caſes relied upon by the defendant, which are 
diſtinguiſhable from the preſent for the reaſons given at the bar. 
Where a plaintiff brings an action for ſlander by which he loſt his 
cuſtomers in trade, he ought in his declaration to ſtate the names 
of thoſe cuſtomers in order that the defendant may be enabled 
to meet the charge if it be falſe. But here the plaintiff was in 


poſſeſſion of this office; and we are to conclude upon this record 


that he was properly licenſed : but how could he have ſtated the 
names of all his congregation ? He has ſtated that in conſequence 
of the words ſpoken of him by the defendant, he was removed 
from his office, and loſt the emoluments of it, which (I think) is 
ſuſſicient. 
The three Mer Judges expreſſing the ſame opinion, the 
Rule was diſcharged, 


——w j.2——— 
WaiTe againſt Suirk and Another. 


TO treſpaſs for breaking and entering the plaintiff's cloſe called 
the Higher Butts. in the pariſh of Barnoldſiuvict in the county 


of York, and pulling down gates there, the defendant pleaded firft 


not guilty z and ſecondly, a ſpecial juſtification that at the time 
when, &c. there was a common King's highway in throvgh and 
over the ſaid cloſe leading from Barnoldſauick, &c. to Thornton, 
&c. in the ſaid county, &c. and becauſe the gates in the declaration 


mentioned were erected acroſs the ſaid highway, which was there- 
by interrupted, the defendant pulled them down, &c. The repli- 


cation traverſed the highway. At the trial before Rooke, J. at 
the laſt aſſizes at 7or4 the jury found a verdict for the defend. 


ants, ſubject to the opinion of this Court on the following caſe. 


At the time of committing the treſpaſs the plaintiff was occupier 
of the cloſe called the Higher Butts as tenant to Mr. Bag /ha. 
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HARTLE V 


againſt 


Hah NG. 


Friday, 
Feb. iſt. 


That branch 
of the 19th 
clauſe of the 
13 Geo 3. 

c. 78. which 
directs that 
„ when any 
highway 
hath been di- 
verted abuve 
twelve 
months, &c. 
1f a new 
highway 
hath been 
made in lieu 
thereof, &c. 
and the ſame 
hath been ac- 
quieiced in, 
c. every 
ſuch new 


Previous to the year 1792 there was no common highway over the highway 


ſaid Cloſe; and in that year the highway leading from Barnold/- 


from Barneld/wick to Thornton was then made by the Leeds and 
Liverpool canal company acroſs the ſaid cloſe called the Higher 


Butts, being then in the occupation of a different tenant, in the 


K 3 place 


ſill from : 


| k-n-eforth be 
wick to Thornton i in the ſaid county was ſtopped up by the Leeds the public 


and Liverpool canal being cut acroſs it, and a new road leading; 


hig! nway,” 1 
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place of the highway ſo obſtructed. The old road was ſo ſtopped 


up and the new road made by the canal company without any 


WAITE 
againſt 
SMITH. 


order or authority from any juſtices of the peace, and without 
applying for or obtaining the licenſe of Mr. Bag ſhaw for that 
purpoſe, In September 1792 Mr. Bag ſhaw was in Craven where 
the roads lie, and then knew of the new road having been made, 
He left Craven a few days after and continued abſent till 1794, 
No complaint was made to the canal company till 1794, when 
Mr. Bag ſhawv returned into Craven. No ſuit or proſecution was 
commenced within a year after the road was fo diverted and 
turned. The new road has been uſed by the public in lieu of the 
old road from the time when the old road was ſo ſtopped up as 
aforeſaid until the time of committing the treſpaſs, and the new 
road is nearer and more commodious to the public than the old 
road. At the time when the treſpaſs was committed, which was 
in the preſent year, the new road was ſtopped up by a gate and 


gate-poſts ſet acroſs it. The defendants entered into the cloſe 


called the Higher Butts by order of the canal company to whom 
they were ſervants, and pulled down the gates aud poſts by which 
the road was obſtructed as aforeſaid. . | 

The queſtion is, whether under the circumſtances ſtated the 
new road made by the canal company over the cloſe in queſtion 
is or is not a public highway; and the verdict to wy entered ac- 
cordingly. 

Scarlett for the plaintiff. The i turns on the confiruQica 
of the ſtatute 13 Geo. 3. 6. 78. . 19. which after providing that two 
or more juſtices of the peace may with the conſent of the owner of 
the land divert any highway, ſo as to make it nearer or more com: 
modious to the public, (which part of the elauſe is clearly profpee- 


tive, ) proceeds to direct that “ where any highway, &c. hath been 


diverted or turned above twelve months, either from neceſſity 
where the ſame Hath been deſtroyed by floods or ſlips of the ground 
on which it was made, &c. if new highways have been made in 


lieu thereof nearer or more commodious to the public, and the 


ſame have been acquieſced in, and no ſuit or proſecution hath been 
commenced for the diverting or turning the ſame, every new 
highway, &c. ſet out and uſed in the place of that ſo diverted and 
turned ſhall from henceforth be the public highway.” Now this 
part of the clauſe appears clearly to have been intended retreſpec- 
tively only, whether the words be conſidered by themſelves or 
With reference to the preceding and following words in the fame 
| | | and 
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and other clauſes. In grammatical conſtruction the words them- 
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ſelves, * have been, ” « hath been,” &C., evidently relate to the 


paſt ; and though theſe words are ſometimes improperly uſed pro- 

ſpectively, yet the words from henceforth” can only refer to the 
time of paſſing the act. If any future operation had been in- 
tended, the Legiſlature would have uſed the word © henceforth.” 
So by comparing this branch of the clauſe with what precedes and 
follows it, the ſame diſtinction will appear; for in the firſt part, 
which the Legiſlature meant ſhould operate proſpectively, the 
language is that © when it hall appear on the view of two juſtices 
that any public highway (not in the fituation before deſcribed) 
may be diverted, &c., and the owner of the lands, &c. all conſent 
thereto, &c., it ſhall and may be lawful, &c.z and where any ſuch 
highway, &c. Hall be ſo ordered to be ſtopped, &c., it ſhall and may 
be lawful for any perſon aggrieved, &c. to appeal, &c. at the next 
general quarter ſeſſions which hall be holden, &c.” Again in the 


latter part of the ſame ſection, which provides for the repair of the 


new road, and which applies to both the preceding branches, the 
ſame diſtinction is preſerved ; And all perſons liable to the 
repair of any ſuch old highways, &c. /o diverted and turned, or 
to be diverted and turned, as aforeſaid, ſhall in the ſame manner 
continue liable to the repair of ſuch new highways,” &c. there- 
by evidently meaning to include the retroſpective and proſpective 
proviſions before made; which renders the whole conſiſtent. 


Secondly, This conſtruction is alone confiſtent with the general 


ſcope and view of the ſtatute, which embraces three objects; iſt, 
That of widening highways to a certain breadth, or turning them 
where they were too narrow before; and this by / 16. is com- 
pulſory on the owner; and if he cannot be found, or will not agree 


for a fair price, the value of the land taken is to be aſſeſſed by a 


jury under certain regulations and reſtrictions. 2dly, That of 
diverting highways to make them nearer or more commodious to 
the public; and this by the firſt branch of /. 19. is to be with the 


_ conſent of the owner of the land taken. 3dly, To legalize roads 


which had been then uſed for twelve months preceding without 
any diſpute. Now if this latter proviſion had been intended to 
have a future operation, it would have been in vain to have 
formed ſo many checks even to the widening of an old xoad, and 


amongſt others requiring a compenſation to be aſſeſſed by a jury 


* 


even where the owner was unknown and of courſe where there 


could be no diſpute with him, when by this ſweeping regulation 
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the road might be wholly turned over his ground, and that too 
— without any compenſation or remedy to him, provided the 


uſurpation continued only twelve months. According to the 


conſtruction contended for by the defendants, if a | tenant by 


colluſion ſuffered a public road to be carried over his landlord's 
grounds for twelve months the landlord would be bound for ever, 
though he had no notice of it, and though if he had received 
notice he could not prevent the road being uſed for more than 
a year if the tenant's term ſo long continued. 
will never preſume that the Legiſlature intended that ſuch a miſ- 
chief ſhould enſue, unleſs they had uſed clear and poſitive words 
to that effect; ſtill leſs will they ſo decide ae to * gram- 
matical conſtruction of the words uſed. 

Holroyd, contra, The branch of the 19th ſection alluded to 
was intended to have both a retroſpective and a proſpeCtive ope- 
ration, which accounts for the alteration of phraſe from the for- 


mer part which was proſpective only. This being a remedial 
law, it ought to receive the moſt.beneficial conſtruction for the 


Public convenience. The Legiſlature thought that if a road had 
been turned over a man's ground for above twelve months with- 
out any complaint on his part, it was a fair ground to preſume that 
no injury was done to him, and that he had acquieſced init. And 
this will not have the effect of converting every inſtance of uſurp- 
ation into a right by a tenant's ſuffering the public to uſe a road 


over his landlord's ground'; for the proviſion only relates to roads 


diverted or turned by public authority nearer or more commo- 
dious to the public than the old road, and in lieu of it. Neither is 
this proviſion inconſiſtent with the other proviſions of the Legiſla- 
ture in the inſtances alluded to; for the powers given by the 


16th ſection, which may be exerciſed againſt the eonſent of the 


owner, are expreſsly confined to the caſe where the old highway 
Is too narrow and cannot be conveniently enlarged without divert- 


ing it. Nor can it be argued that the proviſion in queſtion is too 


unjuſt or unreaſonable to be exerciſed in future; for if ſo, there 
was the ſame reaſon for not making it retroſpective. Then as to 
the words © from henceforth,” on which the principal ſtreſs is laid: 
they are often uſed in acts of parliament to expreſs that from 
henceforth the law ſhall be ſo and ſo; and in that ſenſe it means 


| here, that from henceforth where a public highway has been 


turned for above twelve months without any ſuit or proſecution 


commenced on that account, it ſhall remain a highway. But at 
| any 


But the Court 
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any rate the treſpaſs may be juſtified under the 34 Geo. 3. c. 74. , 7. 

which, after altering ſome of the proviſions of the 13 Geo. 3, c. 78., 
enacts © that all the clauſes powers and proviſions contained in 
the ſaid act of the 13 G. 3. (except ſuch as are hereby repealed 
or altered) ſhall continue in force in the ſame manner as if the 
ſame were repeated and re-enaed in the body of this preſent an, 
any thing therein contained to the contrary thereof in anywiſe 
notwithſtanding.” This is not worded according to the uſual 


form of ſuch clauſes, that all the other proviſions of the amended 


act not thereby altered or repealed ſhall remain in force as if the 


latter aft had not been made, but as if they had been repeated and 


re-enacted therein. The effect of it therefore is to re-enact the 
clauſe in queſtion; in which caſe, it being paſſed above twelve 
months after this road had been diverted, it will legalize it by the 
retroſpective operation, which is admitted to belong to tlie ſame 
clauſe in the former act. 

Scarlett in reply, as to the laſt argument; the legal effect of 
the laſt clauſe in the 34 Geo. 3. is to incorporate the new into the 
old law, and to prevent any repeal by implication of any other 
proviſions than thoſe expreſsly ſpecified, but not to recommence 
the operation of the old law from the date of the new one further 
than the ſpecific alterations required. This is clear from this con- 
Gderation, that the new law provides expreſsly that the old law 
ſhall in all other reſpects than thoſe expreſsly altered or repealed 
remain in force: whereas by the conſtruction contended for the ef- 
fect and operation of all the retroſpeQive clauſes in the old law 
would be altered, although not particularly ſpecified, which would 
be againſt the expreſs ſenſe of the Legiſlature therein declared, and 
it would make that commence in 1794 which the Legiſlature de- 
clared by the 82d fect. of the former Jaw ſhould commence in 1773 5 

Lord Kenyon, Ch. J. I think there is no foundation whatever 
for the argument borrowed by the defendants' counſel from the 
laſt ſtatute, The Legiſlature meant that the former law ſhould 
only be altered in thoſe inſtances that are particul:rly mentioned 
in the latter, but that as to all others it ſhould continue 1n force. 
This caſe therefore muſt depend on the true conſtrugion of the 
general highway act, 13 Geo. 3. c. 78., of which that put upon it 


by the plaintiff's counſel is (I think) the true one. That a dif- 


ferent conſtruction would be productive of groſs injuſtice is evi- 
dent to every perſon who conſiders the ſubject; ſor if the defend- 
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ants conſtruction were to prevail, in every caſe of a minority or 
of the abſence of the owner, and even in other caſes where the 
tenant choſe to acquieſce in a new road being uſed or to collude 
with thoſe who ufed it, the uſing of it for a twelvemonth would 
be concluſive evidence of the right againſt the owner of the land, 
though he had no means of preventing it by bringing an action of 
treſpaſs, not being in poſſeſſion. The fair conſtruction is that 
inſiſted upon by the plaintiff: and without commenting minutely 
on all the words uſed in the different ſections, I think that the 
word “ henceforth” is not capable of receiving any other con- 
flruction. If the words of the act were doubtful, and we were 
to conſider which of the two conſtructions would work the leaſt 
injuſtice, I ſhould not heſitate to adopt the plaintiff's conſtruction; 
ſtill leſs then ought we to heſitate, when by adopting the de- 
fendants* conſtruction we ſhould violate all the rules of grammar, 
I am therefore moſt clearly of opinion that that part of the 19th 
ſection which the defendants* counſel principally relied upon is 
only retroſpective. If any jobs had been done before the act 
paſſed, that act has certainly cured them : but the Legiſlature did 
not mean to give a ſanction to any jobs in future. 

GRosE, J. (a) This appears to me to be a moſt vexatious at- 
tempt on the part of the defendants to injure the plaintiffs right 
of property: and on conſidering attentively the different words 
uſed in the ſections of the act that have been pointed out, I am 
glad to find that it cannot be juſtified, The intention of the Le- 


giſlature is perfectly clear; they meant to give power to juſtices 


in certain caſes to divert roads in future, and to put an end to all 
further diſputes reſpecting thoſe that had been turned, even with- 


out authority, provided the new roads had been uſed and ac- 


quieſced in for a twelvemonth before. But there was no reaſon 
why thoſe that ſhould be diverted without authority after the act 


| paſſed ſhould be conſidered as legally diverted under the act, be- 


cauſe whenever it ſhould be thought by thoſe who are competent 
to decide upon the ſubject that another road may be nearer or 
more commodious to the public, that act gives authority to two 


juſtices to divert it under certain circumſtances. All the expreſ- 


fions in the different ſections of the act are carefully uſed to ex- 
pr that Tn, and to mark the difference between the n 


(a) Mr. J. Afohurſt was ; ndifpoſed, and was not 2 able to attend in his ſeat again until 
Manday the gith of F 39299 
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and the paſt, And with regard to the other act of parliament 1799. 
alluded to, I am of the ſame opinion with the Lord Chief Juſtice. 
LAWRENCE, J. It is impoſlible to raiſe a doubt on the gram- WaiTz 
OFFER) &-Y . : againfs 
matical conſtruction of the words uſed in the different clauſes of $wirn. 
the act; and I will not, for the purpoſe of working manifeſt in- 
juſtice, read“ thenceforth” for the word © henceforth.” 


Poſtea to the plaintiff. 


| - © 
THoMPSON and Another again/# CHARNOcR. 2 


* - 


F115 was an action of covenant on a charter-party, dated the To covenant 


| | Bees in a deed 
tith of January 1796, between the plaintiffs, the owner Lads for 


and maſter of the ſhip Caftor, and the defendant, by which the the yeofuray 


plaintiffs let the ſhip to freight to the defendant far a voyage yerai mat- 
* from London to the Cape of Good Hope and Bengal, both or either 0s 
of them, and back again to London,” The principal queſtion in not plead 


F that in the 
this caſe aroſe on the conſtruction of the charterparty, on de- gecd there 10 


murrer to the third, fourth, and fifth pleas, the argument reſpect- 3 
6 a - . at in caſe 
ing which is here omitted, becauſe it can be no precedent in future any differ- 


. 2 17 ence ſhould 
except in a caſe where the charterparty is like che preſent. But ariſe datmany 


another queſtion of more general concern aroſe on the ſixth plea, the parties 


to which the plaintiff alſo demurred. Sixthly, the defendant _ — 


pleaded that by the 29th article of the charterparty it was agreed the agree- 


that, in caſe any diff-rence ſhould ariſe between the parties touch- ſhould be 
ing the agreement or any thing relating thereto, the ſame ſhould 3 
be ſettled and adjuſted by three arbitrators to be choſen, &.; that rrators to be 
the ſuppoſed breach of covenant in the declaration alleged aroſe 3 
upon and relates to the fifth article; and that though the de- offered to re- 
fendant has been ready and willing and offered to refer the ſame - 3 
to three perſons fo to be choſen, &c. the plaintiffs have alto- mm 
gether refuſed fo to do. | plaintiff re- 
* Giles, in ſupport of the demurrer, relied on the caſe of Mitchell fuled, &c. 
v. Harris, 2 Vez. jun. 129., where it was ruled that an agreement 
to refer cannot take away the juriſdiction of any Court in Weſt- 
minſter, and in which caſe all the former authorities were cited, 

Mood, contra, In Kill v. Holliſter (a) it was ſaid iff there had 
been a reference depending, it might have been a bar to the 
action. Now here it appears that the defeadant had done all in 


his power to refer the diſpute to arbitration, and the plaintiFought 
(a) 1 Filſe 129, 


es not 
8 


— — — — 
224 wigs KB 
— i <a 
gs + 

. — . 


Io * 2 ——— L—ſU— 7 een. A . — 
3 ö SET ET ITT v7” 
Ft LE $4. PRs” * 2 


N 2 2 2 228 
e 


N . w ——— ⁰ eau cal ae <a tes 6s 8 
— — — — _ — 
. — DDS O 1 - a p 
1 R "6 AK 8 * r . 
2 12% — r ae, * Te — 


140 CASES in HILARY TERM 


1799. not to be permitted to take advantage of his own wrong in wil. 
fully neglecting or refuſing to name arbitrators. Again in Je. 
hes wry lington v. Mackintsſh (a) Lord Hardwicke, ſpeaking of a covenant 
Sal to refer, ſaid © The parties might have made ſuch an agreement 
meet as would have oufted this Court of juriſdiftion.” And in Hat V 
hide v. Fenning (ô) a plea (to a bill for a partnerſhip- account) that 
the parties had agreed to refer all matters in difference was allowed 
by the Maſter of the Rolls. 
But The Court thought that this plea could not be ſupported. 
Lord Kenyon, Ch. J. ſaid, it is not neceſſary now to ſay how 
this point ought to be determined if it were res integra, it having 
been decided again and again that an agreement to refer all mat. 
ters in difference to arbitration is not ſufficient to oult the Courts 
of Law or Equity of their juriſdiction. 
Judgment for the plaintiff ON 
(a) 2 Ath. 569. (5) 2 Bro. Ch. Caſ. 336. | 


(e) On the demurrer to the 34, 4th, and th pleas, reſpecting the conſtruction of the 
charter-party, as well as on the demurrer to the 6th plea. 


, . EcKHARDT and Others again/? WIL so. 
To aſſumpſit HIS was an action upon promiſes; to which the defendant 
4 pleaded, in bar, the bankruptcy of 4. G. Echhardt, one of 


44-200 the plaintiffs, and an aſſignment under it of all his debts and effects 
in bar the ſor the benefit of his creditors. The plaintiffs replied that, before 


bankruptcy the bankruptcy of the ſaid A. G. Echhard?, he with the other 


of one of 
them.—if plaintiffs who were partners in trade by a deed of aſſignment, 


7g dated the 11th of March 1796, after reciting that they were in- 


all _ debted and were unable to diſcharge their debts and carry on their 
Pets, Fd trade, aſſigned to certain truſtees all their ſtock in trade debts and 


to truſtees effects for the benefit of all their creditors who ſhould execute the 
for the be- 
nefit of their ſaid deed, with a power of attorney to the truſtees to ſue for and 


crevitors recover debts, &c.; averring that the names of the plaintiffs were 
and ſome of 


the ſeprate only uſed for and on behalf of the truſtees, and to enable them to 


ditors of 
rok 0 receive the debt due from the defendant to them under the ſaid 


do not aflent deed of aſſignment. To this the defendant rejoined that the bank 


to it, the 
alignment is rupt at the time of executing the ſaid deed of aſſignment and his 


_ _ bankruptcy was indebted to ſeveral perſons who did not execute 
that deed, that their debts are unpaid, and that they have ſought 
relief under the commiſhon of bankrupt iſſued againſt A. G. 
Eckhard:; wherefore the deed of aſſignment mentioned in the 


' replication is void as to . G. Ecthard!'s ſhare in the 3 
ebts 


4 


— 
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debts and effects, and the deed of aſſignment made under the 1799. 
XZ commiſſion of bankrupt is in full force, &c. The plaintiffs de 
murred generally to this rejoinder. wa 
| Lanves in ſupport of the demurrer. Firſt, the plea itſelf can- Wirser. 
not be ſupported. The reaſoning in the caſes of Fowler v. Dunn 
(a) and Webb v. Fox (5), where it was holden that an uncertifi- 
cated bankrupt might maintain trover for goods acquired by him 
after his bankruptcy, applies to the preſent cafe, and ſhews that 
this action may be ſupported by the four partners, notwithſtand- 
ing the bankruptcy of one of them (his aſſignees not interfering). 
The ſame doctrine was alſo applied to two niſi prius caſes, cited 
in Webb v. Fox, by the names of Evans v. Brown (c) and Silk v. 
O Horne (d ), which were actions of aſſumpſit. And they pro- 
ceeded on this principle that the defendant is eſtopped by his 
contract with the bankrupt to diſpute the right of the latter to 
ſue. There is alſo another objection to the plea, that even if the 
= ' defendant can be permitted to avail himſelf of the ſubject- matter 
olf the plea, it ſhould have been a plea in abatement not in bar. 
Secondly ; at all events the rejoinder gives no anſwer to the re- 
plication. It was ruled in Winch v. Keeley (e) that the aſſignor of 
a choſe in action, who is become a bankrupt, may ſue the debtor 
for the benefit of the aſſignee. And if it be argued that the aſ- 
ſignment is fraudulent, becauſe the bankrupt partner (4. G. Rel- 
hardt) had ſeparate creditors who would not be entitled to come 
in under the aſſignment which was malle for the benefit of the 
joint creditors, it may be anſwered that the aſſignment being of 
the partnerſhip effects, the ſeparate creditors of the bankrupt 
would not be entitled to any ſhare of the joint ſtock, and there- 
fore as againſt thoſe ſeparate creditors the deed is not fraudulent, 
and none of the joint creditors appear to have diſſented from it. 
Wilton contri, after mentioning the cafe of Marlar v. Ken- 
worthy, H. 24. Geo. 3. B. R. where it was decided that ſuch a 
plea as the preſent was properly pleaded in bar, was ſtopped by 
The Court, who ſaid there was nothing in either of the objec- 
tions. That the caſes of Webb v. Fox, and Forvler v. Dunn, pro- 
ceeded on this ground, that an uncertificated bankrupt had a 
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(a) Boſ. & Pul. 44. (6) Ante, 7 vol. 397. 
(c) Eſpin. N. P. 140. (4) Eſpin. N. P. 170. 
(e) Ante, 1 vol. 619. | B 
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1799. ſpecial property in the goods in his poſſeſſion ſubſequent to his 
— — bankruptcy, in reſpect of which he might maintain an action of 
Ecx#AnDT trover. But that they could not govern the deciſion in the pre- 
=; an. ſent caſe, which was an action on a contract, and that the bank. 

rupt's right of ſuing to enforce that contract was veſted in his af. 
ſignees. That the plea was properly pleaded in bar, becauſe it 
ſhewed not merely that there were other perſons (namely, the 
aſſignees of the bankrupt partner) who ought to have ſued with 
the plaintiffs but that one of the plaintiffs could- not ſue at all. 
That the rejoinder alſo was good, for that an aſſignment by deed 
by traders of all their effects, unleſs all their creditors concurred, 
was not only fraudulent and void as againſt thoſe creditors who did 
not concur but was an act of bankruptcy. That whether the credi. 
tors who did not concur were joint or ſeparate creditors was imma- 
terial; for that the funds of the partners (bankrupts) were liable to 
all their creditors, firlt to the joint creditors, and afterwards the 
aliquot parts to the ſcparate creditors of each. 

Per Curiam, Judgment for the defendant. 


„ 


* ey, The KINO again/# WILLIAM and JOHN STEAD. 
eo. . . 


Upon an in- I indictment ſtated that from time whereof, &c. there was 
1 and yet is a certain common and ancient pack and prime 
wall acroſs way leading from A to B for all the King's ſubjects, and that the 
{ny eg defendants on, &c. unlawfully erected a certain ſtone wall upon 
the nuitance and acroſs the ſame pack and prime way there leading through a 
3 in wood called, &c. whereby the ſaid pack and pri 

nung, there certain wood called, &c. whereby the ſaid pack and prime way 


need not be was totally obſtructed and ſtopped up, to the great obſtruction 


— ” and delay of the King's ſubjects going and returning over and 


ln along the ſaid highway and againſt the peace, &c. On this in- 
the indi. dictment the defendants were found guilty at the General Quar- 
. ter Seſſions for the Weſt Riding of the county of York, which 
lance. Court afterwards at an adjourned Seſſions directed a precept to 
the Sheriff to abate the nuiſance, and afterwards at the next Ge- 
neral Seſſions the ſame Court adjudged that the defendants for 
the ſaid nuiſance in the indictment mentioned be fined ſixpence 
each, and be diſcharged. And now, upon a writ of error brought 
on that judgment, it was aſſigned for error that the Court below 
had not ordered by the ſaid Jud gment that the nuiſance whereof the 


5 « 8 defendants 
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defendants were indicted and convicted ſhould be abated as by law 
_ required (a). In ſupport of which | | 

France relied on the diſtinction taken in Pappincau's caſe (5), 
between permanent and tranſitory nuiſances, between ſuch things 
25 are nuiſances in themſelves and ſuch wherein the nuiſance 
conſiſts in the improper uſe to which lawful things may be ap- 
plied. In the caſes of tranſitory nuiſances or ſuch as ariſe from 
the improper uſe of any thing three of the judges thought that 
there ſhould be no judgment to abate ; it being improper (as they 
thought) to adjudge that a thing either non-exiſting at the time, 


or lawfully exiſting and only improperly uſed, ſhould be pulled 


down; though the other Judge { Forze/cue) thought that in all 
caſes there ſhould be judgment to abate the nuiſance. But all 
the Judges ſeemed to conſider that there ſhould be judgment to 
abate that which is a nuiſance per ſe, of a permanent nature. 
Now here erecting a wall acroſs a highway muſt in the very na- 
ture of it be a nuiſance per ſe, and therefore there ſhould have 
been judgment to abate it. But it was thrown out as an objec- 
tion on a former occaſion that the indictment does not charge the 
nuiſance to be continuing. That however does not appear to be 
neceſſary on referring to analogous proceedings on writs of aſ- 
fize of nuiſance and quod permittat proſternere, as in Co. Entr. 
92. Lib. Vel. Intr. tit. Nuiſance ;” and RaftalPs Entr. tit. Nui- 
ſance, p. 441. z where it appears to have been uſual to give judg- 
ment of abatement, though it was not ſtated that the nuiſance 
was continuing. The addition of theſe words, where the charge 
is for erecting and not merely for continuing the nuiſance, is 
only made in aggravation. Stricbland v. Thorp (c), and Kendrick 


v. Bartland (d). In all theſe caſes it ſhould appear on the record 


that the grievance complained of is fully redreſſed, which cannot 
be unleſs the judgment to abate the nuiſance be added. In caſes 


of convictions on indictments for non-repair of roads, the Court 


will direct writs of diſtringas to iſſue from time to time till the 

ſheriff return that the road is repaired, or what is now the uſual 

courſe till there be a certificate of two juſtices to the ſame effect. 
Lambe contra was ſtopped by the Court. | 


| (a) This cafe was brought before the Court once before in another ſhape, when they 
intimated a ſtrong opinion upon the point now in queſtion, R. v. The Fuſlices of the 
W:ft Riding of Yorkſhire, ante, 7 vol. 468. | | | 

(5) 2 Stra. 686. (e) Cro. Fac, 207. (4) 2 Mad, 253. 
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Lord Ktnyon, Ch. J. When this caſe came before us on a the 
former occaſion, we intimated a ſtrong opinion that the judgment 
given below was not erroneous, and I am now clearly of the ſame 
opinion. When a defendant is indicted for an exiſting nuiſance, 
it is uſual to ſtate the nuiſance and its contiauance down to the 
time of taking the inquiſition; it was ſo ſtated in R. v. Pappi- 
neau, et adhuc exiſtit;“ and in ſuch caſes the judgment ſhould 
be that the nuiſance be abated. But in this caſe it does not 
appear in the indictment that the nuiſance was then in exiſtence, 
and it would be abſurd to give judgment to abate a ſuppoſed 
nuiſance which does not exiſt. If however the nuiſance ſtill 
continue, the defendant may be again indicted for continuing 


It. But if it be, it ſeems extraordinary that the proſecutor 


did not adopt the uſual form of indictment. There is ſome- 
thing of novelty indeed in another part of theſe proceedings; 


for it appears that before judgment was given at the Seſſions a 


precept was iſſued to the ſheriff in the nature of an execution: 
then afterwards a proper judgment was given adapted to the cir- 


cumſtances of the caſe. The defendants having erected a nui- 


ſance were fined by the Court; but as there was no exiſting nui- 


ſance, (for none ſuch then appeared, ) of courſe no judgment was 
given to abate it. 

GRose, J. of the ſame opinion. 

LawRENCE, J. What was ſaid by Mr. J. Reynolds in R. v. 
Pappineau is deciſive, that “ every judgment ſhould be adapted 
to the nature of the caſe; where the erection is the nuiſance, 
there ought to be a demolition ;” that is, where the nuiſance ex- 
iſts at the time of the judgment. But in this caſe the charge only 
is that the def-ndant at a time, which was paſt, had erected a 
wall acroſs the nichway, which was a nuiſance ; but to adjudge 
that a nuiſance, es does not exiſt, ſhould be abated would 
not be a judgment adapted to the nature of the caſe. With re- 
ſpect to proceedings on writs of aſſize of nuiſance, & c.; thoſe 
are caſes in which irom the nature of the proceedings the nui- 


ſance is ſuppoſed {till to coutinue. 


Judgment aflirmed. 


f 


1 THE TAIRTT-NINTH Year of GEORGE III. 
MARTYN againſt KNoWLLYS. 


HIS was an action on the caſe in the nature of waſte. The 
declaration ſtated that the plaintiff was ſeiſed in his demeſne 
of and in an undivided part of certain lands, &c. in V ingfield, Berk- 
ſhire, the whole of which were in the occupation of the defendant 
who held and enjoyed the plaintiff's part as tenant to him (the 
plaintiff), yet that he (the defendant) wrongfully ploughed up, &c. 
divers acres of meadow, &c. and wrongfully felled and deſtroyed 
divers timber and other trees, &c. There were other counts, not 
ſtating that the defendant held the plaintiff's part as tenant to the 
plaintiff. The defendant pleaded the general iſſue. | 

On the trial at the laſt Beri/bire aſſizes before Mr. J. Heath it 
appeared that the plaintiff and defendant were tenants in common 
of the land on which the trees grew; that the defendant occupied 
the whole, having a demiſe from the plaintiff of his moiety 3 ; and 
that he had felled many trees, all of which were of a proper age 
for being cut. 

For the defendant it was objected that under theſe n 
this action, for mĩsfeaſance, could not be ſupported; for that the 
caſe muſt be conſidered in the ſame light as if the plaintiff had not 
leaſed his moiety to the defendant, the trees as part of the inherit- 


ance not paſſing by that leaſe; and if fo, that one tenant in com- 


mon cannot bring ſuch an action againſt another unlefs for ſome 
injury done to the inheritance, which was not pretended here, as 
all the trees were proper for being cut. That if the defendant 
could not cut trees in this ſtate, one obſtinate tenant in common 
might prevent the others taking the produce of the land. For the 
plaintiff it was contended that the defendant ceaſed to be tenant 
in common during the leaſe, and became liable to the plaintiff like 
any other leſſee. But that even if no leaſe had been granted by 
the plaintiff to the defendant, the former might maintain this 
action on the authority of Moor, 71. pl. 194. and Waterman v. 


Soper, 1 Ld. Raym. 737.; in the former of which it was holden 


« by Dyer and Weſton that if there be two tenants in common of 
a wood, and one of them leaſe his part to the other who cuts trees 
and does waſte, he fhall be punifhed for a moiety of the waſte, and 
the leſſor ſhall recover a moiety of the place waſted;” and in the 
latter it was ruled by Holt Chief Juſtice, that “if there be two 


tenants in common of a tree, and one cut the whole tree, though 
Vol. VIII. | L- the 
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the other cannot have an action for the tree, yet he may have an 
action for the ſpecial damage by this cutting; as where one tenant 
in common deſtroys the whole flight of pigeons.” On the part 
of the defendant it was anſwered that in the two caſes cited it 
was taken for granted that waſte had been committed, which wag 
not the caſe here; that in Moor it was ſtated that the leſſee © cut 
trees and did waſte; and the inſtance put in Lord Raymond waz 
the deſtruction of the hole flight of pigeons. The learned Judge 
however directed a verdict to be taken for the plaintiff for the 
value of half the trees, giving the defendant leave to move to ſet 
it aſide and to enter a verdict for him, if this Court ſhould be of 
opinion that the action could not be maintained. | 
This point was now diſcufſed here on a motion to enter a ver- 
dict for the defendant, and the above caſes were again referred 
to; and after argument the rule was made abſolute. | 
Lord Kenyon, Ch. J. ſaid, This verdiQ has neither principle nor 
authority for its ſupport. The defendant cannot be in a worſe 
ſituation by being tenant to the plaintiff of his moiety than he 
would have been in if the plaintiff had not demiſed to him; and 
conſidered in that point of view, this action cannot be ſupported. 
This is an action ex delicto. If one tenant in common miſuſe 
that which he has in common with another, he is anſwerable to 
the other in an action as for misfeaſance. But here it does not 
appear that the defendant committed any thing like waſte: no 
injury was done to the inheritance ; no timber was improperly 
felled ; the defendant only cut thoſe trees that were fit to becut. 
And if he were liable in ſuch an action as this, it would have the 
effect of enabling one tenant in common to prevent the others 
taking the fair profits of their eſtate. In another form of action 
the plaintiff will be entitled to recover a a moiety of the value of 
the trees that were cut. a Ep 
Rule abſolute to enter a verdict for the defendant 
_ Erſkine and Manley for the plaintiff, — | 
* "Milles and Abbott for the defendant. 
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Dos on the Demiſe of Sn and Others again 
ALLEN. 


Tur 1 of the plaintif' in 1 this £ je ctment, which was brought 

for certain premiſes 1 in Shropſhire, claimed under Fehn II il. 
liams, who being ſeiſed in fee by his will dated the 20th of March 
1762 deviſed them to V. Allen by words which (the leſſors of the 
plaintiff contended) paſſed only an eſtate for life; and who de- 
viſed another eſtate to him for the term of thirty years. The teſ- 
tator had made a former will dated the 5th of March 1762, in 
which he had deviſed the premiſes in fee to W. Allen; from 
whom the defendant claimed, The teſtator died very ſoon after 
making his laſt will, leaving his ſi ſter A. Small his heir at law, who 
died leaving a ſon, under whom the leſſors of the plaintifF claimed 
by deviſe. W. Allen the deviſee under the will of John Williams 
held the eſtate deviſed to him for thirty years till the expiration of 
that term, and the premiſes in queſtion till his death, which hap- 
pened lately. At the trial before T, hompſon Baron at the laſt aſſizes 
for the county of Salop the due execution of the will of the 20th 
of March 1762 being proved, the defendant, who wiſhed to ſet up 
the will of the 5th of March preceding, offered to call a witneſs 
to prove that ſhe was in the room when the teſtator executed the 
will of the 20th of March, and that at the time of the execution 
the teſtator inquired whether it was the ſame as the former: and 
was told that it war. This evidence was objected to and the ob- 
jection allowed, and there was a verdict for the plaintiff with 
liberty to the defendant to move for a new trial in caſe the evi- 


dence ought to have been received. A rule to ſhew cauſe ha- 


ving been accordingly obtained laſt term, 

G5 and * ſhewed cauſe againſt it. It may be ad- 
mitted that extrinſic evidence may be given to ſhew that a will was 
obtained by fraud : but parol evidence cannot be admitted to ſhew 
that the contents of the will are different from what the teſtator in- 
tended; for that would be to repeal the ſtatute of F rauds (a). The 
admiſſion of parol evidence of this kind would be opening a door 
to all thoſe frauds and perjuries againſt which the ſtatute was 
meant to provide, This is not like the caſe of ſubſlituring one 


(a) 29 Car. 2. c. 3. 
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1799- paper for another to be ſigned by a teſtator; for here there was no 
——— doubt but that he was appriſed that the identical paper offered to 
* him for his ſignature was intended to be his will, and he was as 

ogainf® fully competent to underſtand the contents of it as any of the by. 

ALLEN» ſtanders. The effect then of the evidence offered was to ſhew 

that he meant ſomething different from what he knowingly ſigned. 
Upon the ſame ground evidence might be admitted to ſhew that 
a teſtator did not underſtand the terms which he made uſe of, but 
meant to convey his property differently from what they legally 
import; a circumſtance which probably often happens; but no 
ſuch evidence could be received by a court of juſtice. In Seluin 
v. Browne (a) parol evidence of a teſtator's inſtructions to his at- 
torney in making his will, of an intention to releaſe a bond debt 
to one of two executors whom by bis will he made tenants in 
common of the reſiduum of his eſtate, was holden inadmiſſible 
by the Houſe of Lords. 

Erſkine, Leyceſter, and Manley contra were ſtopped by the Court, 
having firſt mentioned Ge v. Tracy, 2 Vern. 699. and 8 Vin, Arr. 
167. 

Lord Kenyon, Ch. J. I think os this evidence ds to 
have been received. The teſtator haying made one will, which 
(is admitted) was a good will, and being preſſed by certain perſons 
around him to make another will, aſked in the preſence of cre- 
dible witneſſes whether or not the ſecond will which was brought 
to him to be executed were the ſame as the firſt, which was 
-anſwered in the affirmative. It turns out that it was different 
from the firſt will, and the queſtion here is whether or not that 
evidence ought to be received. Our decifion will not in the 
leaſt tend to repeal the ſtatute of Frauds, or contradict the cafe 
of Selwin v. Browne. I agree that the contents of a will are not 
to be explained by parol evidence: but, notwithſtanding that ad, 
evidence may be given to ſhew that a will was obtained by fraud. 
And the effect of the evidence offered in this caſe was to ſhew 
that one paper was obtruded on the teſtator for another which 
he intended to execute. 

Gros, J. It ſeemed to be admitted at the bar that evidence 
may be given to ſhew that one paper was ſubſtituted for another; 
and that I think is ſufficient to decide this caſe. For the evidence 
propoſed to be given was this, that when the teſtator aſked for a 
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IN THE THIRTY-NINTH Year OF GEORGE III. 


duplicate of bis former will the perſons about him ſubſtituted 


another inſtead of it. 
| LAWRENCE, J. declared himſelf of the ſame opinion; 
Rule abſolute. 


BARNARD aqgainſt VAUGHAN and Another. 


N an action of treſpaſs tried at the laſt aſſizes at VMincheſter before 
Lord Chief Juſtice Eyre, the only queſtion was whether or not 
the plaintiff had committed an act of bankruptcy before the treſ- 
paſs committed; as to which the facts were theſe. The plaintiff 
had two houſes, one at Houghton in Hampſhire, the other at Rich- 
mond in Surry. On the 3oth of October 1797 ſhe went away 
from the former, (and never returned to it,) leaving a perſon in 
poſſeſſion. On the 22d of November in the ſame year ſhe left her 
houſe at Richmond, (to which ſhe never afterwards returned, ) 
having previouſly put a man in poſſeſſion with directions not to let 
any perſon in. On the 24th of the ſame month a ſheriff's officer 
went there to levy under a writ of fieri facias againſt the plaintiff's 
goods, but the perſon in poſſeſſion refuſed to let him in, ſaying he 
knew the object of his coming. On the part of the plaintiff it 
was inſiſted that this was not an act of bankruptcy within the 
meaning of the ſtatute 1 Fac. 1. c. 15. /. 2. (a), becauſe no cre- 
ditor was delayed by the abſence of Mrs. Barnard, and that in the 
conſtruction of this act it has been holden (5), that in order to 
conſtitute an 2Ct of bankruptcy it is neceſſary that the intention of 
the debtor to delay his creditor and an actual delay ſhould both 
concur. Whereas here, whatever intention the plaintiff might 
have had to delay her creditors, no creditor was in fact delayed, 


this execution being in rem and not in perſfonam. A verdict 
however was taken for the deſendants, with liberty to the plaintiff 


to move to ſet it aſide, and to enter a verdict for her, if this Court 


ſhould be of opinion that no act of bankruptcy had been proved. 


A rule for this purpoſe was accordingly obtained in the laſt 
texm, and now the ſame point was again agitated. But 


(a) Which enacts that whoever ſhall depart the realm, or begin to keep his houſe or 
otherwiſe to abſent himſelf, &c. or depart from his dwelling-houſe, or make any fraudu- 
lent grant of his lands or goods, to the intent or whereby his creditors may be deieated or 
gelayed for the recovery of their juſt debts, &c. ſhall be 3 a bankrupt» 

4% Fowler v. Padget, ante, 7 vol, 509. 
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1799. The Court were clearly of opinion that no act of bankruptcy 
had been proved; for that, as far as reſpected the execution of 
ghana the writ of fieri facias, the plaintiff's abſence from home was per- 
Vavezax. fectly immaterial. That no creditor had been delayed in this cafe ; 
and that an actual delay was as neceſſary as the intent to delay in 
order to conſtitute an act of bankruptcy. And therefore the 


Rule was made abſolute. 


— 


2 | * Barnes againſt HoLLowar. 5 
hog | IN an action on the caſe for ſlander the declaration ſtated that 
anderous N 2 | | 1 N43 54 2 
words ſpoken the plaintiff was a farmer and poſſeſſed certain lands and tene- 
e's ments in A. lately given to him by his father, and which were not 
ported by mortgaged, and that the defendant mali-ioully ſpoke theſe words, 
— xa &« he (the plaintiff) cannot pay his labourers,” . by reaſon of which 
ſpoken by one E. C. who had contracted to ſell to the plaintiff fifty buſhels 
ary. of Clover-ſeed had refuſed further to deal with him, aud alſo the 
| ſaid E. C. and one R. P. to whom the plaintiff was then indebted 
demanded of the plaintiff to pay them ſooner than they otherwiſe 
would have done. The evidence was that the defendant had 
aſked a witneſs if he had heard Barnes could not pay his la- 
bourers?“ A verdict was found for the plaintiff at the laſt Min- 
| cheſter aſſizes, with liberty for the detendant to enter a nonſuit if 
this Court ſhould be of opinion that the evidence did not ſupport 
the count. A rule niſi for that purpoic having been obtained laſt 

term, LEN . 
Gibbe, on ſhewing cauſe, ſaid that the meaning of the words 
proved was the ſame as thoſe laid, though expreſſcd in the form 
of an interrogatory. The defendant's intention was to a hrm 

the ſlander poſitively. But 5 5 

Per Curiam, There is a manifeſt diſtinction in theſe caſes be- 
tween the ſame idea conveyed by words ſpoken aſhrmatiyely, and 
gut interrogatorily. And whatever the party may mein, che 


words muſt be proved as they are laid. 


| i | Rule abſolute, 
Dallas and Burrough were to have ſupported the rule, 
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SYMONDS againſt BALL and Two Others. 


R EPLEVIN for taking the plaintiff s cattle at a common land 
called Hay. A vowry that the plea in queſtion has been im- 
memorially parcel of a cuſtomary tenement of the borough of „ 
Launceſton, &c. of which Froft was ſciſed in fee acco: ding to the 
cuſtom of the borough, and becauſe the plaintiff's cattle w-re do- 
ing damage there the defendants ſeized them as a diſtreſs, &c. 
Plea in bar that by ſtat. 34 G.. (reciting that there were within ta 
the borough of Launcgſlon common lands called Hay the alter 
math of which had immemorially belonged to the mayor aldermien 
and free burgeſſes of the borough for depaſturing cattle from the ;, 
time of the crops of graſs and corn being removed to the 12th of 
January in every year, but for want of proper regulations the ſaid 
paſturage ptoducod very little bene fit,) it was enacted that all the 
aftermath ſhould be veſt-d in the mayor and aldermen for the time 
being, in truſt nevertheleſs to ſell and diſpoſe thereof, or otherwiſe 
to leaſe or demiſe the ſame by writing to any perſon, &c. for the 
beſt price or rent that could be had for the ſame; that by virtue 
of the ſaid act on the 3d of October 1797 the mayor and aldermen 
of the borough by their certain writing ſold and diſpoſed of the 
aftermath of the common lands called Hay to the plaintiff from 
thenceforth until the 12th of January then next for 38/., being 
the beſt price that could be had for the ſame, by virtue of which 
ſelling and diſpoſing the plaintiff became entitled to the aftermatty 
from thence until the 12th of Fanuary; and being ſo entitled he 
put in his cattle, &c. until the defendants unjuſtly took ane 
detained them, &c. | 
Replication that the mayor and een did not ſell dai diſs 
poſe of the aftermath to the plaintiff modo et forma, act on 
which iſſue was joined. 43 
"There was another plea in bar, that the mayor and alderiben 


by their certain writing demiſed the aftermath to the plaintiff, on 
which iſſue was afterwards taken. 1 


At the trial at the laſt aſſizes in Cornwall before G ROSE Juſice, 
it appeared that an auction was holden according to a previous 
advertiſement for the purpoſe of diſpoſing of the aftermath, when 
written conditions of ſale were produced, and the plaintiff hei ing 
the higheſt bidder, the town clerk of the borough, who ct: d as 
agent for the mayor and aldermen, wrote down his name 8 the 
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A at 38/.; and the plaintiff then gave his promiſſory note 
for the 38/. 

It was objected that this was not a ſale or demiſe in writing, 
as required by the act of parliament and the pleas in bar, and 
the learned Judge was of that opinion; but a verdict was taken 
for the plaintiff with liberty to the defendants to move to ſet it 
aſide and to enter a verdict ſor them if this Court ſhould be of 
opinion that the plaintiff had not proved his pleas in bar. 

Such a rule having been obtained in the jaſt term, 

Gibbs and Dampier now ſhewed cauſe againſt it; contend. 
ing that this was a ſale and demiſe in writing, the town clerk 
having ſigned the agreement on the part of the corporation, and 
the plaintiff having on his part given a note in writing for the 
purchaſe-money. And they referred to the caſe of Simon v. 


 Metivier, Bull. N. P. 280., Where it was ruled that the entry 


by an auctioneer of the defendant's name and the price of a 
lot in a printed catalogue at an auction with the defendant's con- 
ſent was © an agreement in writing, figned by the agent of the 


party,” within the ſtatute of Frauds. But 


Thurſday , 
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br oug ht, 


The Court (without hearing Bond, Jekyll, and Gaſelce, contri,) 
were clearly of opinion, that the plaintiff had not eſtabliſhed his 
pleas in bar; ſaying that as neither the memorandum made by 
the town clerk or the note given by the plaintiff could be deemed 
a ſale or demiſe in ꝛbriliug, ſo neither could they be joined toge- 


ther for that purpoſe. And they made the : | 
| Rule abſolute, 


DoxaTTy againſ# BARCLav. 


PHE defendant, on being arreſted for a debt of 107, on procel 
out of the Palace Court, gave 2 bail-bond to this plaintiff (an 
officer of that court) in 20/. The bail-bond having been forfeited, 
the plaintiff put it in force in the court below, and the defendant 
removed the cauſe into this court by habeas corpus cum cauſa 
on which 
| Lawes obtained a rule here, calling on the defendant to ſhew 
cauſe why a writ of procedendo ſhould not iſſue to the writ of 
habeas corpus, on the ground that the action on the bail-bond 
ought to be carried on in the ſame court where the original action 


was begun; and he referred to Dixon v. Heſlep, ante, 6 vol. 355. 


Gonf? 4 
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Confle, who now ſhewed cauſe againſt that rule, ſaid that this 
caſe was diſtinguiſhabie from that cited, becauſe there the action 
was brought by the aſſignee of the bail-bond, whereas this was 
brought by the officer to whom it was given. But 

The Court ſaid that that was immaterial; for that the foundation 
of the deciſion in the caſe referred to, as well as in ſeveral other 
caſes (a) on the ſame point, was that the action on the bail-bond 
ought to be. brought 1 in the ſame Court where the original action 
was commenced, in order that the Court may under the ſtatute of 
Ann (6), give in a ſummary manner“ ſuch relief to the plaintiff, 
the defendant, and to the bail, as is agreeable to juſtice.” And 
that the ſame rule of deciſion had been applied to a caſe ariſing in 
the county palatine of — (c). Therefore they made the 


Rule abſolute. 


(a) Vid. Francis v. Taylor, Barnet, 92. 4to edition; Cheſterton v. Middleburſl, 1 

Burr. 6. 2.; Walton v. Bent. 3 Burr. 1923.; Morris v. Rees, 3 Wilſ. 348., and 2 Bl. 
Rep. 838. 
(32) By ſtat. 4 An. c. 16. ſ. 20. it is enacted that if any perſon ſhall be arreſted by 
writ bill or proceſs iſſuing out of any of her Majeſty's courts of record at Weſtminſter, &c. 
the ſheriff or other officer ſhall aſſign the bail- bond, &c. to the plaintiff, &c, ; and if the 
' aid bail-bond be forfeited the plaintiff may bring an action thereon in his own name, 
* and the court where the action is brought may by rule of the ſame court give ſuch 
relief to the plaintiff and defendant in the original action and to the bail upon the ſaid 
bond, &c. as is agreeable to juſtice and reaſon, &c.,“ and ſuch rule ſhall have the effect 
of a defeazance io ſuch bail-bond, &c, But by ſect. 24. it is provided hat that act and 
all the ſtatutes of jeofails “ ſhall extend to all courts of record in the counties palatine of 
| Lancaſter Cheſter and Durham and the e of Wales, and to all otſier courts of re- 
cord within this kingdom.“ 

{c) See Cheflerton v. Middleburſt, 1 Burr. 642. 


Paris againſt WILKINSON. 


Tur defendant gave the plaintiff a warrant of attorney, em- 

powering him to enter up judgment in an action of debt 
on bond for 41501. but the plaintiff entered up judgment for that 
ſum in an action of debt on a mutuatus, on which execution was 
taken out. 

Gibbs now moved to ſet aſide the judgment and execution, on 
the ground that the judgment wag not warranted by the power of 
attorney under which it was entered up. 

Garrow oppoſed this in the firſt inſtanee; contending that as 
it was the intention of both the parties that a judgment ſhould 
be entered up for the ſum of 4150/., and as the plaintiff had not 
exceeded that authority, the words 5 on bond” might be rejected, 
and then the preſent judgment might be ſupported. And that the 


15 Court 


153 
1799. 


DoxaTTY 


againſt 
BARCLAY, 


Tb ſday 
Feb. 5th. 


If plaintiff 
enter up 
judgment in 
debt on a 
mutuatus, on 
a warrant of 
— 

4. to enter 
up judgment 
7 debt on 

ond, 3» the 
— will 
ſet it aſide 
as irregular, 


—— 
n cher 


\ =: web © 5 a9 p Xara oe Ro ISS * —_—— \ - 
_ 1 22 2 7 * 8 l bs 
1 - 3 —— ) 
Ke.) "7 4 * pr * — . 
r 4 ©1 bs ne Sk SEW, 8 => 2 : * 
5 9 __ J — EI RIS on Fr 5 £ . - Y- 0 ZH 
_ —— — — 2 — 5 2 — 2 \ 
— — 272 _ 8 oh _— 1 — ; 4 . — = 
_ — — * & * h 2 — = " — * — TI” — — 22 P 
” oC” 2... - _—_ 2 Ko: et r nn ; 
- : Ex rs ; : „% A © JESS — — 
— - a * : 7 DN "=" Bo 
0 fe _ BY RT. <A ** 0 K ——_—_— : -2 
— — — — — * = ” $4 rnd — " Ew 
1 


1799. 


"Pars 


WILKIN» 
SN. 


Friday, 
N 


Captors of 
ſhips ſeized 
as prize may 
Inſure their 
intereſt 
therein, and 
are not en- 
titled to a 
return of 
premium 
although it 


de after- 


wards ad- 
2 to 

e no prize 
and reſtitu- 


tion be 


awarded to 
the owners 
by the Court 
of Admiral- 


ty · 


the general iſſue. 


CASES in HILARY TERM. 


Court need have no difficulty in ſo deciding, it being evident 
that the form of proceedings was not in the contemplation of 
the parties when the warrant of attorney was given. | 
The Court were inclined to give the plaintiff leave to amend, by. 
entering up a judgment of this date: but that would not anſwer 
his purpoſe, the defendant having become a. bankrupt. But 
they ſaid that they could not reje the words agent 3 and ag 
the judgment was irregular, 
The role was made abſolute 


Borna and Others againft BELL. 


Tuns was an action for money had and received brought by 

the plaintiffs, as agents and inſurance-brokers of the Hon, 
V. Elphinflone and J. Fackſon, who are the agents in England of 
C. Briſbane late commander of his Majelty's frigate L' Oiſeau, 
W. Durban late commander of his Majeſty's frigate the Saldanba, 
and D. O. Guion late commander of his Majeſty's ſhip Vindictiue, 
to recover 941. 19s. 2d. being part of the premium of 1054. 
aid to the defendant as an underwriter for 5001. upon the 
policy of inſurance hereinafter ſtated. The defendant pleaded 
At the trial of this cauſe before Lord Kenyon 
at the Sittings at Guildhall after laſt Micbaelmas term the Jury 
found a verdict for the plaintiffs for 94/. 195. 2d. ſubje& to the 
opinion of this Court on the following caſe. 

On the Zoth of January 1797 the above-mentioned captains 
Briſbane, Durban, and Guion, having taken the ſhip Weęſteapelle 
and her cargo as prize off the Cope of Good Hope, then bound 
upon a voyage from Batavia to Boſton, put her under the command 
of Lieutenant Macdougal of the L'Oiſeau as prize-maſter, and ſent 
a letter to Meſſrs. E/phin/flone and Fackſen mentioning the capture 
of the Weſtcapelle, formerly a Dutch Eaft India ſhip but then na- 
vigated under American colours from Batavia by the name of the 
George of Boſton manned with a crew abcve two-thirds Dutch, 
which they ſuppoſed a lawful prize; and ſtating that as there was 
no Court of Admiralty there they were under the neceſſity of 
ſending her to England for trial, and adviſing an inſurance on the 
ſhip and cargo of 40,000/, from all riſk during her paſſage to Eng- 
land. By the ſame letter it appeared that the eſtimated value of the 


prize was 150, ooo J. Meſſrs. Elphinſtone and Fackſon in conſequence 
2 of ſuch orders — the plaintiffs to cauſe the ſaid ſhip and cargo 
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to be inſured to the extent of 30, oool., and accordinglythe plaintiffs 
on the 22d of April 1797 effected a policy. upon the ſhip and goods 
« at and from the Cape of Good Hope to London valued at 150,000. 
being on ſhip and cargo 3 this inſurance being effrcted by order 
and for account of the Hon. V. Elphinſtone and J. Fackſon Eſq, 
agents for the captors at a premium of 20 guineas per cent. to 
return 81. per cent, if departs from the Cape or Sz. Helena with 
convoy for England and arrives.“ The defendant ſubſcribed the 
policy for 300 and received the premium, being 165/, The 
plaintiffs and Meſſrs. Eiphinſione and Factſon effected other policies 
on the ſame ſhip and cargo for the homeward riſk to the extent in 
the whole cf 48,000/. at the ſame premium; and after the ſhip's 
arrival in the Thames they effected other policies with the public 
inſurance offices againſt river riſks, one at the rate of 10s. per 
cent., another at 15s., and two others at 1/. per cent. premium, 
The ſhip after her capture failed with her cargo under the com- 
mand of Lieutenant Macdorgal as prize-maſter from the Cape of 
Good Hope with convoy for St. Helena, where ſhe arrived and re- 
mained in ſaſety for one month; ſhe ſailed from thence for England 
without convoy and arrived in ſafety in the Thames on the 7th of 
Auguſt 1797. The ſhip and cargo were at the inſtance of the 
captors libelled as prize in the uſual manner in the Court of 
Admiralty as belonging to ſubjects of Holland enemies of the King 
of Great Britain, but on the 3oth of Augy/? 1797 a claim was 
there made and entered by V. Burges on behalf of Theodore Lyman 
George Williams and Company and Samuel Gardner, all of Baſton 
in the State of Maſſachuſetts, and Clifford Crownin/hielt the maſter 
and Henry Smith and Meſſrs. Brown and Francis of Providence 
County in the State of Rhode Mand and Providence Plantation 
merchants, and reſpectively citizens of America, as the true and 
lawful owners and proprietors of the ſhip JI”e/capelle and cargo, 
alſo on behalf of the officers and crew of the ſhip, and of Jonathan 
Denniſen for his private adventure; and on the 17th of March 
1798 the following ſentence was pronounced thereupon ; “ The 
Judge having heard further informations and advocates and 
proctors on both fides thexeon at the petition of Slade admitted 
the claim for the ſhip and cargo (except ſuch part thereof as is 
claimed as the property of Huibright Maarhys the chief mate) 
and by interlocutory decree pronounced the ſaid ſhip, and cargo 
(except as aforeſaid) to have belonged as claimed, and decreed the 
{ame to be reſtored to the claimant for the uſe of the owners and 


pro- 
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proprietors thereof; and by further interlocutory decree pro- 


— — nounced the goods claimed on behalf of H. Maarhys to have be- 


Bor un 
4 4 
LI. 


longed at the time of the capture and feizure thereof to an enem 
of the crown of Great Britain, and as ſuch or otherwiſe ſubje& 
and liable to confiſcation, and condemned the C. me as good and 


Jawful prize taken by his Majeſty's ſhip of war L*Oiſeau C. Briſbane 
commander in company with his Majeſty's ſhip of war Vindictiue 


D. O. Guion commander and Saldanha W. Durban commander, 
and rejected S/ade's prayer as to n the conſideration of 
damages ſubſequent to the capture.” The ſhip and cargo have 
been fince reſtored to the claimants, and have been ſold by them; 
the former producing about 1500/. and the latter about 60, ooo. 
The goods of H. Mnarbys condemned by the ſentence have been 
ſince alſo ſold by the proper officer of the Court of Admiralty, and 
after deducting the expences of ſale have produced the ſum of 
1014ʃ., the invoice price thereof being about 3001. No fraud is 
imputable either to the plaintiffs or to the captors of the ſhip and 
cargo reſpecting the inſurance in queſtion. On the 1ſt of Novem. 
ber 1798 the plaintiffs demanded from the defendant and other 
underwriters 18/. 195. 10d. per cent. as a return of the proportion 
of the premium paid by the plaintiffs to the defendant upon the 
policy in reſpect of the ſhip and ſuch part of the cargo as has been 
deereed to be reſtored by the above ſentence, and for this demand 
the preſent action is brought. | 
Park for the plaintiffs. The aſſured are entitled to a pro- 
portiouable return of premium, on the ground that the conſidera- 
tion on which it was paid to the underwriter has failed; the ine 
ſurance having been made on the ſuppoſition that the property 
inſured was lawful prize and the property of the captors, which 
turns out in the event to be without foundation, except as to 


about a fortieth part. In Tyre v. Fletcher (a) Lord Mansfeld ſaid 


« A policy of inſurance is a contract of indemnity, The under- 
writer receives a premium for running the riſk of indemnifying 
the inſured, and to whatever cauſe it be owing, if he do not run 
the riſk, the conſideration for which the premium was paid fails, 
and therefore he ought to return it.” This rule applies in every 
day's practice in policies with ſhort intereſt, as where 20 hogſheads 


of ſugar are inſured, and only 10 are Ihipped; in which caſe 


there is always a proportionable return of premium ; or if none 
be ſhipped, the whole is returned, So here the Court of Ad- 


miralty 
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miralty having in effect determined that the captors had no pro- 1799. 
perty on board (with the trifling exception above noticed), the 
underwriters run no riſk but in that reſpect, and therefore cannot * — 
in conſcience hold the entire premium. It is true that captors Bark. 
and even agents of prize have been holden (a) to have ſuch an 
expectation of intereſt therein as that they may inſure it. But 

that is founded upon the ſuppoſition that the ſubject- matter is 

lawful prize, though till condemnation the property is not veſted 

in them. Here too the ſubject- matter was Dutch prize, and the 

ſtat. 37 Ges. 3. c. 109. J. 1. only veſts the property of Dutch prize 

in the captors er condemnation; fo that in the event it appears 

that they never could have recovered upon this policy. No de- 

ception was praCtiſ:d on the underwriter ; and he himſelf knew 

that unleſs the ſhip and cargo were lawful prize no property could 

veſt in the captors. If the ſhip had been loſt in the voyage by 

any peril inſured againſt, the underwriter would not haye been 

liable to the whole extent of the policy; but might have ſhewn 

that it was no prize and ſo the captors not intereſted. For though 

the proceedings of the Court of Admiralty are, generally ſpeaking, 

in rem, yet it being neceſſary for the ends of juſtice they would 

have entertained juriſdiction upon the queſtion of prize or no 

prize. Beſides, the captors might have libeJled in that court for 

their head-money, in which caſe that queſtion would neceſſarily 

have come in judgment. The owners alſo might have ſued in that 

court for a reſtitution in coſts and damages for any/loſs which 

their property had been ſubjected to by the unwarranted feizure 

of the captors. If however it be urged that that itſelf was a riſk 

againſt which the captors had a right to indemnify themſelves, 

the anſwer is, that the unlawful act of the captors themſelves was 

not one of the riſks inſured ; beſides, the Admiralty Court having 
rejected the prayer of the owners for reſerving the conſideration of 
damages ſubſequent fo the capture have in effect adjudged that 

there was reaſonable ground for the detention of the ſhip by the 
captors, and conſequently they run no riſk.on that account, as 
appears by the judgment of that Court. Indeed by the courſe of 
proceeding there coſts and damages are never awarded againſt the 
captors after a ſentence of reſtitution, unleſs they appear to have 

been guilty of ſome mĩſconduct or groſs negligence in making the 
capture or in their ſubſequent conduct of the prize. Then it will be 


(a) Le Cras v. Hughes B. R. E. 22 Ces. 3. Park's Inſure 307. | 
5 urged 
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urged that this being a valued policy, and ſome part being aps 


judge prize, namely, to the extent of 1014/7. out of 40,0001; 


1 inſured, to which extent at leaſt a riſk was incurred by the under. 


221. 


Vriters, there can be no apportionment of the premium. But this 


proceeds on miſtaking the nature of valued policies. They do net 
import that the parties are to be bound to the extent of the ſum 
_ Inſured at all events, whether he have any intereſt in the ſubject- 


matter or not, but only that the aſſured ſhall not be obliged to 
prove minutely the value of his property : ſtill however it muſt 
bear ſome proportion to the ſum inſured. This doQtrine waz 


fully recognized by Lord Maryfield in Lewis v. Rucker (a), who 


concludes with ſaying ; It is ſettled that upon valued policies the 
merchant need only prove ſome intereſt to take it out of the 19 G. 2. 
c. 37. ; becauſe the adverſe party has admitted the value; and if 


more were required the agreed valuation would ſignify nothing. 


But if it ſhould come out in proof that a man had inſured 20001. 
and had intereſt on board to the value of a cable only, there 


never has been, and I believe never will be, a determination that 


by ſuch an evaſion the act of parliament may be defeated.“ Lord 
Kenyon inclined to the ſame opinion in Flint v. Le Meſurier at 


Guildhall (5), where the quantum of the intereſt of the aſſured 


was finally agreed to be referred. The only caſes of this kind 
where under writers have been ſuffered to retain the whole pre- 
mium have been when the inſurance was fraudulently made be- 


yond the value of the intereſt in order to cheat them. But here 
fraud is negatived; and the parties acted altogether under a 
miſtake. This being a new caſe, if there be any doubt, it ought 
to be decided in favor of the aſſured on the ruling principle 
of inſurance law, that ſuch policies are mere ny of i in- 


demnity up to the extent of the riſk really incurred. 


Giles contra. The aſſured are not entitled to a return of any 


part of the premium, becauſe the policy did attach, the riſk was 
incurred, and conſequently the conſideration of the premium has 


not failed. The defendant is entitled to retain it on three grounds; 
iſt, The aſſured had an inſurable intereſt to the amount of the 


ſum inſured, and in the event of a loſs might have recovered 
againſt the under writer. There is a fallacy in the plaintiff's argu- 


ment that, becauſe the ſhip was not ultimately condemned as prize, 


the captors had nothing to inſure; which fallacy ariſes from not 
diſtinguiſhing between an i infurable intereſt and an abfoulute in- 


(a) 2 Burr, 1267 (2) Vid, Park's Inſur, 3d edition. 
defeaſible 
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deſeaſible property. But it is clear the one may exiſt without 
the other, as was holden in Le Cras v. Hughes and Flint v. 
Le Meſurier. Here the aſſured had the poſſeſſion of the thing 
inſured, together with a contingent intereſt, in the event of its 
being condemned. They had alſo an immediate intereſt in the 
ſubjeQ-matter ariſing out of their reſponſibility for the care and 


ſafety of the ſhip ; it being admitted that in caſe of groſs negli- 
gence or miſconduct the Admiralty Court would adjudge a com- 


penſation to the owners in colts and damages. Le Caux v. Eden, 
Dougl. 594. Now if in any event the underwriters might have 
been anſwerable, it follows that there can be no return of pre- 


mium. The expectation of an intereſt in this caſe was no more 


uncertain than the profits of a conſignee of goods (a) or of an 
agent of prize, who may inſure their expected profits; and yet in 


the one caſe the conſignor may ſtop the goods in tranſitu, and in 
the other it may turn out to be no lawful prize. At any rate the 


captors might inſure, conſidered as truſtees for the owners in the 
event of the property not being condemned as prize, according to 


what was ſaid by Mr. J. Grgſe in Craufurd v. Hunter (b). But 
2dly, the extent of the intereſt of the aſſured is immaterial in this 
caſe, becauſe this is a valued policy, wherein the parties have 
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agreed on the amount of the intereſt inſured. This having been 


done bonã fide is concluſive between them. The very intention 


of ſuch. a policy is to prevent all diſpute about the value; it is a 


part of the contract itſelf; and nothing can impeach it but fraud, 
which is hexe negatived. In Thellufſon ve Fletcher (e) it was 
holden. that on a writ of inquiry in an action on a yalued policy 
no other proof of intereſt was neceſſary than the policy itſelf, It is 
admitted that it would conclude any queſtion of difference to a ſmall 
extent of value; then where can the line be drawn? If this action 
can be maintained, it will encourage frauds; for the aſſured will 
always inſure beyond the true value in order to take the chance of 


recovering more in caſe of a loſs; while on the other hand if the 
ſhip arrives ſafe they, who alone know the real value, may recover 


back a proportionable part of the premium beyond what was really 


Tiſked. . In Mom gomery v. Bggington (d) the aſſured on a valued | 


policy on freight was holden entitled to recover the whole amount, 


though only port of the goods were on board at the time of the 


(a) Vid. Dna v. n B. R. M 22 4 Ge. 3. Park's Inſur, zog. 
(b) Ante, 24. (c) Dog! 314. (4) * 3 vol. 362. 


loſs; 
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1799. loſs; which eſtabliſhes the diſtinction between open and valued 
—— policies. And chis 1 is recognized by the Legiſlature i in the 35 G. 3. 
. c. 63. J. 10. impol ng ſtamps on ſea-inſurances, where there is 2 
Bert. proviſo that, i in caſe the ſums inſured on home ward- bound voyages 
exceed the intereſt of the aſſüred to a certain amount, the com- 
miſſioners ſhall make an allowance of the ſtamp- duties on the 
exceſs, with an exception in caſe of valued policies. 3dly, At any 
rate as this was an inſurance on 2 a foreign ſhip, 1 it was not neceſ- 
fary that the aſſured ſhould have any intereſt at all, it not being | 
within the ſtat. 19 Geo. 2. c. 37-3 as was holden in | Craufurd v. 
Hunter (a). "Therefore o on either of theſe grounds the plaintiff ; is 
not entitled to a return of premium. 

Par, in reply, faid that in all caſes whether of valued or open 
policies the affured muſt prove an intereſt; and in the former the 
policy is but prima facie evidence of the extent of i it. That the 
caſe of Montgomery v. Eggington proceeded on the ground that, the 
inſurance on the freight being entire, the ſhip-owner had a right to 
inſure the whole of his expected gain as ſoon as the ſhip had begun 
to earn her freight. And that the caſe of Craufurd v. Hunter did 
not apply, that being an expreſs inſurance on Dutch property on 
board Dutch ſhips: : whereas this was inſured as ; Engliſh property, 
become fuch by capture ; and therefore it was neceflary by the 
ſtat. 19 Geo. 2. c. 37. to prove an intereſt i in the aſſured. 

Lord KzNTo 4 h. J. Although this 1 is caſe of great value, 8 
and new in ſpecie, 1 am inclined to gire my opinion on it now, 
it being a caſe of conſiderable expectation and of little difficulty. 
At the trial of this cauſe I adopted an opinion unfavorable. to the 
plaintiff's claim! before I left the court indeed I began to doubt 
whether 1 had not formed my opinion too haſtily; I therefore 
poſtponed « coming to any concluſion until I had bend the caſe 
argued: but now having had great 2 aſſiſtance from the counſel on | 
both ſides, and having conſidered the caſe more attentively than 

almoſt any other that ever came before me, I confeſs that the firſt 
impreſſions which the caſe made upon my mind have not been 
removed. I will not enter into a diſcuſſion of either of the two 
laſt points made by the defendant's counſel, becauſe the firſt alone 
furniſhes, in my opinion, an anſwer to this action. And I am 
the more ftrongly fortified in that opinion by conſidering what 
has not been as well as what has been urged by the counſel in 
reply for it is obſervable that the plaintiff's counſel ud; not even | 
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attempt to give any anſwer to the firſt point made by the defend - 1799. 


ant, 28 if conſcious that it was unanſwerable. The real queſtion — 
. 


in this caſe is one of the moſt fimple that can be ſtated; it is 
merely this, whether the aſſured had or had not any intereſt, This BILL. 
ſhip was captured by the captains of the ſhips mentioned in the 
caſe, who were acting in the ſervice of their country, and on 
whoſe conduct there is not the ſmalleſt imputation; they had the 
poſſeſſion of the property inſured, and from that poſſeſſion certain 
rights and duties reſulted. If it were a legal capture the captors 
were entitled; if the capture were improperly made, they wereliable 
to be called to an account in the Court of Admiralty, where they 
might be amerced in damages and coſts. They had therefore a 
right to inſure themſclves againſt the deciſion that might have 
loaded them with damages and coſts. It was important to them to. 
take care that there ſhould be ſomething forthcoming to anſwer 
for the amount of thoſe damages. On this ſhort ground therefore 
I am clearly of opinion that the aſſured had an inſurable intereſt, 
that the riſk was begun, and that there can be no return of 
Gnoss, J. This is a claim by the plaintiffs for a return of pre- 
mium on the ground that the aſſured had no inſurable intereſt in 
the property. But it would be opening a ſource of infinite litiga- 
tion if we were to decide that this action could be maintained, and 
that a portion of the premium ought to be returned in the event of 
its appearing that the aſſured had not an intereſt up to the extent 
of the inſurance. Three anſwers have been given to this caſe by 
the defendant's counſel : of the two laſt I ſhall only ſay that they 
are important, and will deſerve much conſideration when it be- 
comes neceſſary to decide on them; but here it is not neceſſary to 
give an opinion upon either of them. With regard to the firſt, 
it ſeems to me that the whole difficulty has ariſen from confound- 
ing an abſolute indefeaſible intereſt with an inſufable intereſt. It 
is not pretended that the aſſured had the abſolute property in the 
ſubjeQ of inſurance; neither need they have ſuch property to 
make the policy legal; it is ſufficient if they had an inſurable in- 
tereſt. And according to what was ſaid by Lord Mansfield in the 
caſe of Le Cras v. Hughes they certainly had an inſurable intereſt. 
= If they had ſucceeded in the Courtof Admiralty, it will be admitted 
= that they had an inſurable intereſt : and in caſe of their not ſuc- 
* ceeding there, there were events in which they might be made 
anſwerable, and againſt which it was competent to them to inſure. 
Vox, VIII. M da 
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1799+ I am therefore ſatisfied that they had an inſurable intereſt in the 
— ſubject inſured; and this is a full anſwer to the preſent action. 

2 1 LAWRENCE, J. The caſe turns on this ſhort queſtion, whether 

BxzLiL. or not the aſſured had an intereſt which they might inſure ? Did 

they mean to game? or was not there a loſs againſt, which they 

might indemnify themſelves by a policy of inſurance? I do not 

mean a certain, but a poſſible, loſs. Now it has been ſhewn. that 

this was a caſe in which the Courtof Admiralty might have decreed 

them to pay damages and coſts, and that is ſufficient. It might 

be aſked, in the language of Lord Mansfield in Le Crat v. Hughes, 

t had not the inſured ſuch an intereſt in the ſhip coming home az 

to entitle them to an indemnity ?” I think that they had, and 
therefore that the b are not entitled to a return of premium, 

+ 1/78 Tones to _ RG 


ey 1 2. SANDERS againſt KenTISH and HawksLEV. | 


Cn x if 1 was an action of aſſumpſit for not transferring 3000/ 


Keel 7 4 per cents. into the plaintiff's name at the opening day in 
3 0 April 1795. On the trial at the fittings after laſt term before 
empowered Lord Kenyon a verdict was found for the plaintiff for 28 200. ſub- 


r ject to the opinion of this Court on the following caſe. 


— = own On the 1ſt of December 1794 the plaintiff, being poſſeſſed of 
confideration the ſum of 3000!. 4 per cent. annuities, executed to the defendant 


f which th 
1 Kentiſh a letter of attorney, empowering him to ſell. the ſame and 


agreed to to apply the produce for his own benefit; in conſideration of which 
09g Kentiſh and the defendant Hawley as a ſurety for Kentiſb ſigned 


opening an engagement or undertaking, whereby they engaged “ on 


. 
e K. up the opening of the 4 per cents, conſols to transfer 3000 l. 4 fer 


plaintiff's cent. annuities in the name of the plaintiff in lieu of the ſame 
name; 


that this = of fum ſold by him on account of Kentiſh.” On the zd of December 


— e „ 1794 the defendant Kentiſb, by virtue of the letter of attorney, 


7 Ce. a. e. J. ſold and transferred the ſaid ſtock to three different perſons for 


fo ads 25 16 J. 55., which he received for his own uſe. No ſtock has 


the defend- | been transferred to the plaintiff according to the above agreement, 
mente The defendants at the time of making the agreement to transfer 


plaintiff the ſtock as aforeſaid were not, nor was either of them, poſſeſſed 


might main- 
tain anaction Of or entitled to in their or either of their own name or names or 


againſt bim in the name or names of a truſtee or truſtees to their or either of | 


to recover 
the value of their uſe of any ſuch ſtock as is in the contract or agreement men- 


1 tioned, or any 4 82 cent. annuities whatſoever. The queſtion is 
pointed for 2 8 whether 
the transfer. . 


e 
8 
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whether the Plaine i is prevented from recovering by the ſtatute 
7 Geo. 2. c. 8. / 8. (a)? | 
Bayley for the plaintiff. The contract of the defendant to re- 
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SANDERS 
againſt 


place the ſtock which he had borrowed of the plaintiff is not Kxx Tien. 


= within the act of parliament. The object and title of the act are 
s prevent the infamous practice of flock-jobbing; which is a ſpecies 
ol gambling by making pretended contracts for the ſale or pur- 
chaſe of ſtock at certain periods, without any ſtock being really 
ſold or transferred or intended to be ſo between the parties, but 
the difference of the value of the ſtock at the reſpective periods of 
ſale and repurchaſe is paid by the firſt buyer or ſeller according to 
the fluctuations of the market in the mean time. Now nothing 
of that kind was in contemplation in this caſe; it was not the ob- 
ject of the defendant to ſpeculate, nor of the plaintiff to benefit 
himſelf but only to make a bon fide loan of the ſtock. The 
preamble of the 8th ſection ſtates the miſchief intended to be pre- 
vented to conſiſt in perſons /el/ing and diſpaſing of ſtock or other 
ſecurities of which they are not poſſeſſed. Now this was not a 
ſale but a han of the ſtock of which the plaintiff was poſſeſſed. 
Though it is a contract for transferring ſtock, which is one of the 


words uſed in the enacting part, yet that evidently means a tranſ= - 


fer upon a ſale, and not upon a loan, and by one who is not poſ- 
ſeſſed of the ſtock. And though the word or be uſed in the be- 
ginning of the clauſe, as if to diſtinguiſh between «* buying, f ſell- 
ing, aſſigning, or transferring,” ſtock, yet the word and is imme- 
diately afterwards uſed to couple the ſame words, and to ſhew that 


(a) Set. 8. (c And whereas it is a frequent and miſchievous practice for perſons to 
{ell and diſpoſe of ſtocks or other ſecurities, of which they are not poſſeſſed ; be it enated 
chat all contracts and agreements whatſoever, made and entered into for the buying ſelling 
afſigning or transferring of any public or joint ſtock or ſtocks or other public ſecurities 
whatſoever, or of any part ſhare or intereſt therein, whereof the perſon or perſons con- 
tracting or agreeing, or on whoſe behalf the contract or agreement ſhall be made, to ſell 


aſſign and transfer the ſame, ſhall not at the time of making ſuch contract or agreement 


be actually poſſeſſed of or entitled unto in his her or their own right, or in his her or their 
own name or names, or in the name or names of 2 truſtee or truſtees to their uſe, ſhall 
be null and void to all intents and purpoſes whatſoever,” &c. 

Sect. 11. © Provided that nothing in this act contained ſhall extend or be conſtrued 
to extend to hinder or prevent any perſon or perſons from lending any ſum or ſums of 
money on any public or joint ſtock or other public ſecurities whatſoever, or any patt 
ſhare or intereſt therein, or to prevent or hinder any defeazance contract or agreement 
being made and entered into for the redelivering aſſigning or transferring of ſuch pub. 
lic or joint ſtock or other public ſecurities, or any part ſhare or intereſt therein, upon 
the repayment of the ſum or ſums of money which ſhall have been lent and borrowed 
thereupon, with intereſt for the ſame, ſo as no premium or other conſideration whatſo- 
ever be paid to or received by the perſon or perſons lending ſuch money for or in conſiders 
. Ation of ſuch loan more than legal intereſt.” 


g -- N they 
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they were intended to be uſed in the ſame ſenſe. Beſi "of the de. 


—fendant after the transfer of the ſtock to him became a truſtee of 
SaxPERs ſo much ſtock for the benefit of the plaintiff ; and therefore the 


ainſt 


Kriss. contract would be legal 'by the very words of the ſame clauſe, 


But at all events this caſe falls within the exception of the 11th 


ſection, whereby it is enacted that the former proviſions ſhall not 
extend to prevent any contract for the redelivering affigning or 
transferring of ſuch public ſtock upon the repayment of the money 


| borrowed thereon. In Tate v. Wellings (a) under fimilar circum. 


ſtances this objection was not taken, though the caſe was much 
conſidered ; and there Lord Kenyon treated 1 it as a loan and not ay 
a ſale of ſtock. 

Mood contra. It is true the firſt object of the act was to pro- 
vide againſt ſtock - jobbing properly fo called, againſt which the 
firſt proviſions are directed : but that was not the only object; for 
the act was meant to extend to caſes like the preſent, which though 
they might ſometimes be intended boni fide, yet (the Legiſlature 
were apprehenſive) would be made a cover for ſtock-jobbing. l: 
is not unuſual for the enaQting clauſe to extend beyond the terms 
of the miſchief recited ; and here the 8th ſection does ex- 
preſsly prohibit contracts for trangferring of ſtock by perſons who 
were not poſſeſſed of it at the time, which applics to the ſituation 
of the defendant in this caſe. This tranſaction is alſo contrary to 
the ſpirit of the act; for the Legiſlature, having ſpecifically en. 
cepted certain caſes from the operation of the general words, mult 
be taken to have intended to exclude all other exceptions. Now 
the 11th ſection only extends to the caſe of a mortgage of ftock, 
where money is lent upon any public ſtock ; in that eaſe it pro- 
vides that the aCt ſhall not extend to prevent any agreement for 
the redelivering, aſſigning, or transferring, of ſuch public ſtock 


upon the repayment of the money Jent and "borrowed therem. 


This therefore does not apply to a cafe where the ſtock has been 
actually fold and the money paid to the borrower, who undertakes 
without having any ſtock in poſſeſſion to replace a certain quantity 


at a given time. And beſides there is a ſtipulation in the ſame 


clauſe that no more than legal intereſt ſhall be paid on ſuch loan: 
whereas here the lender might gain confiderable advantage in caſe 
of the riſe of ſtock in the meantime beyond the legal intereſt. 
It is in effect a mere wager, the quantum of which depends on the 
fluQuation of the price of the ſtock. This queſtion did not ariſe 


(a) Ante, 3 vol. 531. 
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on the ſtate of the pleadings in Tate v. Wellings (a); the only 1799. * 
queſtion there was on the ſtatute of  uſury. It is no anſwer in ſuch ——, 1 
a caſe that there was no intention in the parties to break the law; 25 — A | 
if they have in effect done ſo, they muſt abide the conſequences. Kanon. f Fl 
Lord Kenvon, Ch. J. It is impoſſible to read this caſe without | 1 


feeling great indignation at the conduct of the defendant Kentiſb. 
The caſe is ſhortly this: the defendant Kentiſh, who is a ſtock- 


broker, and who was therefore moſt probably acquainted with the ih 
ſtatute on which his counſel has nowrelied, applied to the plaintiff, 1 


a clergyman, who was probably i ignorant of that law, and obtained 
from him a loan of 3000. ſtock, on an undertaking to replace 
the ſame ſtock on a given day, from this tranſaction the plaintiff 
was to derive no advantage whatever ; the plaintiff gave him a 
letter of attorney empowering him to ſell the ſtock ; he then put 
the money into his pocket, and when the day of payment arrived 
refuied to pay the plaintiff, infiſting that the ſtatute of Ge. 2. ren- 
dered the contract void, and that therefore the plaintiff cannot 
enforce that contract in a court of law. To be ſure if ſuch were 


the poſitive proviſions of that ſtatute, the conſequence muſt follow [ 
however hard it might preſs upon the plaintiff. But before we 1 
aſſented to ſo monſtrous a propoſition we would look with eagles is 

eyes into every part of the ſtatute to ſee that ſuch was the inten- 1 

tion of the Legiſlature. Their intention is to be collected from 9 

the whole act taken together. The act is intitled « An act to 1 
prevent the infamous practice of ſtock-jobbing:“ but if the de- 1 
fendant's objection were to prevail, the title of the act ought to be 1 
altered, and it ſhould run thus, . An act to encourage the wicked- is 

neſs of (tock-jobbers, and to give them the excluſive privilege of 1 
cheating the reſt of mankind.” On conſidering the whole of the * 

act together I am clearly of opinion that its object was only to 1 
prevent gambling i in the funds; but the Legiſlature did not mean 'F N 
do prohibit a loan of ſtock and an undertaking to replace it. I do 7 
1 not think that this caſe comes within the meaning of the prohi- b; 
ditory clauſes in the act, but it is within the exception in the laſt 1 
ſection. | 3 
” Gros]. and | LAWRENCE J. of the ſame opinion. 1 
A Poſtea to the A | 9 it 
; (a) Ante, 3 vol. 531. fl i 
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Friday, 
Feb. Sch. 
In a plea of 
alienage the 

defendant 
muſt ſtate 
that the 
plaintiff was 
born in a 
foreign 
country at 
enmity with 
this country, 
and that he 
Came nere 
without let- 
ters of ſafe 
conduct 
from our 
King. ; 


CASES mm HILARY TERM 


CassERES againſs BELL. 


O an action on a policy of inſurance the defendant pleaded 
ſeveral pleas, and among the reſt the two following. And 
for a further plea, &. that the ſaid Samuel Yan Jaſias (the plain. 
tiff) is an alien born in foreign parts, to wit, at Holland out of the 
allegiance of our lord the King, and under the allegiance of x 
foreign ſtate, to wit, of the republic of Holland, to wit, at Londen 
aforeſaid in the pariſh and ward aforeſaid ; and the ſaid defendant 
further ſays that long before and at the time of exhibiting the biil 
of the ſaid plaintiff the perſons exerciſing the powers of goyern- 
ment in Holland were and till are at open war with and the ene. 
mies of our ſaid lord the King, to wit, at London aforeſaid in the 
pariſh and ward aforeſaid, and this he is ready to verify; where. 
fore he prays judgment if the ſaid plaintiff dught to have his afore- 
ſaid action thereof maintained againſt him,” & c. And for a fur- 
ther plea, &c. that the plaintifF is an alien born in foreign parts, 
to wit, in the French Netherlands, out of the allegiance of our 
lord the King and under the allegiance of a foreign ſtate, to wit, 
of the French King, &c.; that long before and at the time of exhi- 
biting the plaintiff's bill the perſons exerciſing the powers of go- 
vernment of France were and ſtill are at open war with and the 
enemies of our lord the King, to wit at, &c, : 

To theſe two pleas the plaintiff demurred generally, 

Giles in ſupport of the demurrer, The two pleas of the de- 
fendant cannot be ſupported, becauſe they do not ſhew that the 
plaintiff is in ſuch a ſituation that he cannot bring a perſonal ac- 
tion. They ſhould have ſtated that the plaintiff is an enemy of 
our King: his having been born aut of the King's allegiance does 
not incapacitate him from ſuing here, even though the govern- 
ment to which he owes a natural allegiance is at war with this 
country. An alien friend may bring a perſonal action in this 
country. Watford v. Maſbam, Moor 431. If theſe pleas were 
ſufficient to deprive the plaintiff of his right of ſuing, moſt of the 
foreigners in this country would be equally incapable of ſuing, 
though reſiding here under letters of ſafe conduct from our King. 
The pleas ſhould have negatived the plaintiff's reſiding here under 
letters of ſafe conduct. In Openheimer v. Levi (a) it was expreſsly 


(2) 2 Str, 1082. 
ruled 


IN THE THIRTY-NINTH Year or GEORGE III. 


ruled that it was neceſſary in ſuch a plea to ſtate that the plaintiff - 
is an alien enemy; and that reſolution is . with all the 
precedents. 

Weed contri, In fuch a plea as the preſent it is ſufficient to 
ſtate that the plaintiff owes allegiance to a ſtate or ſovereign that 
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is at enmity with our King. In Raft. Ent. 605. there is a prece- | 


dent of a plea which ſtates that the plaintiff was born in a foreign 
ſtate at enmity with our King, without adding that he was an alien 
enemy (a). And in Thel. Dig. lib. 1. f. 17. and 18, there are 
ſimilar precedents. Here it is ſtated in the firſt of theſe pleas that 
the plaintiff was born in Holland out of the allegiance of our 
King, and that the perſons exerciſing the powers of government 
in Holland are at open war with and the enemies of our King, 
which is ſufficient. The ſame is ſtated in the other plea, only 
ſubſtituting France for Holland. If the plaintiff have any letters of 
ſafe conduct from our King, that may be replied by the plaintiff: 
but it is not neceſſary to negative that in the defendant's pleas. 
It was not negatived in the caſe of Brandon v. Neſbitt, ante, 
6 vol. 23. | 
Lord Kenyon, Ch. J. After conſulting the authorities on this 
ſubject, I am of opinion that theſe pleas cannot be ſupported. 
There is a precedent of a plea of this kind in Derrier v. Arnaud, 
reported in 4 Mod. 405. the original record of which we have ex- 
amined. And according to that it ſeems that as this is an odious 
plea, the defendant muſt ſtate every thing that can ouſt the plain- 
tiff of his right of ſuing. It is there ſtated that the plaintiff was 
born in France, of foreign parents, and that he came into this 
kingdom without letters of ſafe conduct, &c.; negativing every 
preſumption that could ariſe in favour of the plaintiffs right to 
ſue, When !] firſt read this caſe it occurred to me that, on prin- 
ciple, it was not neceſſary to negative all theſe facts in the deſend- 
ant's plea : but the caſe in 4 Mod. and that cited from Sir J. 
Strange have removed my doubts; they ſhew that the plaintiff is 


not driven to reply any of theſe facts, for that the defendant muſt 


negative them in his plea. 
LawRENCE, J. There is another caſe, in 1 Ld. Kip 282. 
Wells v. Williams, which ſhews that it is neceſſary for a defendant, 
who pleads that the plaintiff is an alien enemy, to ſet forth all thoſe 
jacts in his plea that negative the plaintiff's right of ſuing here. 
| Judgment for the plaintiff 


4) But it ces negative the plaiatiff”s having letters of ſafe conduct. 
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| e = load wn for 200, the defendant (after IR ojer 
- —_— of the bond, which appeared to be a joint and ſeveral bond 


to ſue one of executed by the defendant and one C. Taylor, conditioned for the 
and ker payment 6f 100 / to the plaintiff on the 23d of Afarch 1596) 
* 4 pleaded that while the bond remained in force aud before the 
that the deed exhibiting of the plaintiff's bill, to wit, on the 1ſt of October 1796 
1 by a certain indenture made between the ſaid C. Tayior of the firſt 
1 part, certain other perſons whoſe names were thereto ſubſcribed 
Kill foe the and feals affixed of the ſecond part, and T. Fenna and C. Buckly 
nag obli- of the third part, the plaintiff for the conſiderations herein con. 
tained releaſed anddiſcharged C. Taylor from this writing obligatory | 
and of and from any debt or ſum of money due and owing to the 
' plaintiff from C. Taylor thereon. The plaintiff replied that he did 
not releaſe C. Taylor modo et formi, on which iſſue was joined. 
At the trial at the laſt Chefer afſizes the caſe appeared to be thus, 
The defendant had become ſurety for Tay/or to the plaintiff in 
the bond for 200 J. Taylor, becoming inſolvent; by the deed of the 
iſt of Ofober 1796, aſſigned over all his effects to Fenng and 
' Buckley in truſt for themſelves and all the other creditors who 
ſhould execute the deed. The plaintiff, one of the creditors, 
executed the deed, and received a dividend under it of 48/. In 
the deed was contained a covenant by the creditors that * they 
would not ſue arreſt implead or proſecute Taylor his executors or 
adminiſtrators or his or their goods, & c. for or on account of any 
debt, &c. and in caſe any of the ſaid creditors ſhould ſue, &c. thoſe 
© preſents ſhould be a ſufficient releaſe and diſcharge to all intents 
and purpoſes both at law and in equity to and for the ſaid C. 
Taylor his executors, &c. and he and they ſhould-'be and were 
thereby acquitted releaſed and diſcharged' againſt them the ſaid 
© Exeditors, &c. and as ſuch ſhould and EN be eh in bar by 
him the ſaid C. Taylor, &c.”" 
Ie was contended by the plaintiff that, as the bond on which 
1 the action was brought was joint and ſeveral, this deed was not 
a releaſe eren as to Taylor and could not be pleaded as ſuch, 
though as between the plaintiff and Taylor it might operate and 
have the effect of a releaſe if Taylor only had become bound; 
and that, though the iſſue in form was whether or not the plaintiff 


| | had releaſed Taylor, the real queſtion tg be decided was whe. her 


Pc Peet 


n WA ... 


10 TE TuT VAR or GEORGE III. 


1269 


or not he had releaſed the defendant. To this it was anſwered on 1799. 


the part of the defendant that the only iſſue on the record wa 


whether or not the plaintiff had releaſed Taylor ; as to which it 


Dran 


was inſiſted that the covenant in the deed of aſſignment muſt be Nzwaazr. 


taken to be a releaſe. The plaintiff was nonſuited, with liberty to 


him to move to ſet aſide the nonſuit and to enter a verdi for him 


if this Caurt ſnould be of opinion that he was entitled to a verdict. 
- Leycefler obtained a rule in the laſt term, calling on the defend - 
ant to ſhew cauſe why the nonſuit ſhould not be ſet aſide and a 
verdict entered for the plaintiff; againſt which h 
 Wiglynow ſhewed cauſe. The only queſtion before the Court 
is whether or not the plaintiff releaſed Taylor; that is the iſſue 


joined, and if the plaintiff had thought the matter alleged in the 
plea immaterial, he ſhould not have taken iſſue on it. On referring. 


to the authorities on this ſubject it will be found that the plea is 


in ſubſtance good, becauſe a releaſe to one of two joint and ſeveral 


obligors is a releaſe to both. Co. Lit. 232. a; Everard v. Herne, 


Lit. Rep. 191 ; 18 Vin. Abr. © Releaſe,” Gr a. pl. 15 43 53 Scot 


v. Littleton, 1 Keb. 936. So in Lacy v. Kynafton (a) it was holden 
that © where a covenant is joint and ſeveral, a releaſe to one of the 


covenantors is a releaſe to all.” And in Clayton v. Kyngſfon (5), 
the Court held that where two are jointly and ſeverally bound, a 


releaſe to one diſcharges the other. If the obligee make one of 
two co-obligors executor. and leave aſſets, the debt is ſatisfied, 
Fryer v. Gildridge, Hob. 10., and Moor 85 5. And though in 


| Denys v. Payne, as reported in March 5, it was ſaid that where 


an obligee ſued one of two joint and ſeveral obligors and entered 
a retraxit againſt him it was only in the nature of an eſtoppel, of 


which the other ſhould not take advantage; yet as reported in 


Sir M. Jon. 451. it was ſaid that on that queſtion no opinion was 


given; aud according to the report of the ſame caſe in Cro. Car. 


551., Groke J. ſays merely that * he inclined to be of that opinion.” 
And in Parker v. Sir J. Lawrence, Hob. 70. it was holden that a 


nonſuit, noli proſequi, or releaſe, or other diſcharge of one defend- 


ant diſcharges the reſt. The ground of this application is that the 
deed of 1790 only contained a covenant not to ſue Taylor, and 


therefore cannot be conſidered as a releaſe : but it amounts to 


more than a covenant not to ſue, for it is expreſsly covenanted 


that if any of the creditors ſhould ſue, the deed ſhould be 2 ſuf- 
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CASES IN HILARY TERM - 


ficient releaſe, and as ſuch might be pleaded in bar by Taylor. In 
1 Rol. Abr. 939. L. 2. it is ſaid if the obligee covenant not to ſue 
the obligor before ſuch a day, and if he do that the obligor ſhall 
plead this as an acquittance and that the obligation ſhall be void 
and of none effect, this is a ſuſpenſion of the debt, and by conſe. 
quence a releaſe. And this doctrine was recognized by Buller ]. 
in Smith v. Mapleback, ante, 1 vol. 446. In Ayliff v. Scrimſbire (a), 
where the defendant pleaded to debt on bond a letter of licenſe 
to go abroad for ſeven years and a covenant by the plaintiff not 
to ſue, and if he did that the defendant ſhould be diſcharged and 
releaſed of the debt, the Court held that it was no defeazance 
but only a covenant not to ſue within a particular time, but that 
if it had been a covenant perpetual it would have been an abſolute 
releaſe. The ſame diſtinction was alſo taken in Deu v. He efferies 
Cro. Eliz. 352. So in Carvell executor v. Edwards (b) in debt 
on a judgment the defendant pleaded an aſſignment, to which the 
Plaintiff's teſtator the defendant and his creditors were parties, by 


'which the defendant aſſigned over his houſe, &c. to be ſold for the 


benefit of his creditors, who upon receipt of their proportions 
were to give a releaſe of all matters, &c., and who agreed that 
until the houſe was ſold they would not ſue the defendant under 


penalty of forfeiting their debts, it was holden that this was a 


defeazance and might be pleaded in bar. Now in this caſe the 


words of the deed are ftronger than thoſe, the covenant being that 
jf any of the creditors ſhould ſue Taylor the deed ſhould be a re- 


leaſe to all intents and purpoſes both at law and in OY and as 
ſuch might be pleaded i in bar. | 
Leycefter contri. The foundation of the defendant's argument | 
3s that tbe deed of aſſignment executed in 1796 was a releaſe to 
Tayler, and therefore it was a releaſe alſo to the defendant. | But 
the fallacy of the argument conſiſts in treating this as a releaſe, and 
in.confounding this which is only a conſtructive releaſe, ariſing out 
of a covenant not to ſue, with a formal and abſolute releaſe. It 
may be admitted that if the plaintiff had formally releaſed Taylor, 


che would alſo thereby have releaſed the defendant. And therefore 


the plaintiff was obliged to take iſſue on the defendant's plea ; for 
if he had demurred, it would have been conſidered as a formal-and 
technical releaſe to Taylor, and conſequently binding on the plain- 
tiff. But this is not a releaſe to Taylor; it only operates qui a 


(5) 1 Show, 330. ; Carth, 210.; Hol'; Rep. 547. 
9 a. releaſe. 


| (a) 1 Show, 46. 
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releaſe. If Taylor himſelf had been ſued, he could not have 


pleaded this deed in bar, which, as between thoſe. parties, would 


pleaded that the plaintiff had releaſed him, though he might have = 
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againſt 


have operated qua a releaſe ; but even that is only permitted in NWAATL. 


order to avoid a circuity of action : but where the obligee enters 
into a covenant not to ſue one of two joint-and ſeveral obligors, 
| the covenant cannot be pleaded in bar to an action on the bond- 
All the caſes cited by the defendant (except that of Lacy v. Kynaf- 


ton) may be divided into two claſſes; 1ſt, thoſe, where the obligee 


has actually releaſed one of ſeveral obligors, and there certainly it 
is a releaſe to all the obligors; 2dly, thoſe where the obligee has 
covenanted with a ſole obligor not to ſue, and there to prevent a 
circuity of action the covenant may be pleaded qua a releaſe to an 
action on the bond. But in Fitzgerald v. Trant, 11 Mod. 254, 
and Lacy v. Kynafton, Holt*s Rep. 178., 1 Ld. Raym. 6go., and 
12 Mod. 551., the diſtinction between a covenant not to ſue a ſole 
obligor and one of ſeveral obligors is taken ; in the latter it is ſaid 
« A. is bound to B., and B. covenants never to put the bond in 
ſuit againſt A.; if afterwards B. will fue A. on the bond, he may 
plead the covenant by way of releaſe. But if A. and B. be jointly 
and ſeverally bound to C. in a ſum certain, and C. covenant with 
A. not to ſue him, that ſhall not be a releaſe but a covenant only; 
becauſe he covenants only not to ſue A., but does not covenant 
not to ſue B.; for the covenant is not a releaſe in its nature, but 
only by conſtruction to avoid circuity of action: for where he 
covenants not to ſue one, he ſtill has a remedy, and then it ſhall 
be conſtrued as a covenant and no more.“ | 
Lord Kenyon, Ch. J. The laſt caſe, to be ſure, removes all 
difficulty on this ſubject, and is a direct authority in favour of the 
plaintiff. I had only been doubting in my own mind on the ſtrict 
law of the caſe; for that the honeſty and juſtice of it are with the 
plaintiff cannot be doubted. Eyen if the defendant had ſucceeded 
here, a Court of Equity would have given the plaintiff full relief. 
But I am glad to find by the two caſes cited by the plaintiff that 
we are fully warranted in deciding in favour of the plaintiff on 
legal grounds. hf | "$09 
Per Curiam, | | Rule abſolute. 
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=—_— 8 
n 79177 Ex parte Thomas Evans. 


The houſe PERGUSSON on a former day obtained a rule calling upon 


- 28 . Thomas Aris the governor of the houſe of correction for the 
county of county of Middlgſer to ſhew cauſe why a writ of habeas corpus 
— ſhouid not ifſue directed to him commanding him to bring up the 
the ſeparate body of | - Ae Evans; which rule was drawn up on reading the 
. affidavit of J. A. Bonney, and a copy of Evanrs commitment, 
ſuant to the hereby it appeared that he was committed to the houſe of cor. 


223 Geo. Jo 


c. 64. and rection for high treaſon, there to be kept ſafe and cloſe till he 


_ _ ſhould be delivered by due courſe of law, by virtue of a warrant 


for the ſafe jfſued by the Duke of Portland, one of his Majeſty's principal ſe. 


—— 4 cretaries of ſtate. The ground on which the rule was prayed was 

_ charge ſtated ſhortly to be, that a houſe of correction was not a legal 

— tren place of cuſtody for perſons under a charge of high treaſon ; and 
on this day Ferguſſon was deſired to ſtate the particular grounds of 
his objection to the commitment. 

By the common law, affirmed by various ſtatutes (a), all perſons 
charged with crimes are to be kept in the common county gaols, 
which are under the cuſtody of the ſheriffs, who are the King's 
known reſponſible officers for this purpoſe (5) ; and no other 
places for ſafe cuſtody are known to the law, (excepting the gaols 
of lords of franchiſes, which have the ſame origin,) unleſs ſuch as 
have been expreſsly created ſince by acts of parliament for parti- 
cular purpoſes, beyond which purpoſes even theſe gaols are no 
legal places of cuſtody (c). And therefore though it be true that 
the King may chooſe (as it is ſaid) his prifon, which power is ex- 
erciſed by this Court, yet that muſt neceſſarily be underſtood of 
legal priſons; for the King cannot make any place he pleaſes a 
priſon. In Mendail's caſe (d) this Court thought that their power 
of commitment was not confined to the Marſhalſea, but that they 
might commit to any Heri in England. And in Kendal!s 
caſe (e) Lord Holt admitted that, generally ſpeaking, commitments 

ougght only to be to the common gaol, but he thought that one 
charged with high treaſon might be committed to the cuſtody of 
a meſſenger of the ſecretary of ſtate during examination, The act 


(a) 14 Ed. 3. fl. 1. c. 10. 13 Ric. 2. c. 15. 19 F. 7. 6. 10. and 11 and 12 V. 3. 


c. 19. 3+ 
(5) Mitton's caſe, 4 Co. 34+ 1 Ander. 343. 6 
(e) 2 Jnft. 15. (4) 1 Sid. 145. (e) 5 Mod. 84. and Salk, 347. 


d. of 
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of the 5 H. 4. c. 10., reciting the miſchiefs which had ariſen from 


conſtables of caſtles impriſoning perſons therein till they had ran 


ſomed themſelves, ordains © that none be W by any juſtice 
of the peace but only in the common gaol,” ſaving to lords their 
franchiſes; and Lord Cole (a) conſiders that all other Judges are 
bound by this law. The Tower indeed is a legal priſon for ſtate pri- 
ſoners by immemorial uſage (5). But houſes of correction, which 
are of about 220 years ſtanding, are by ſeveral acts of parliament. 
made priſons for particular purpoſes only, and cannot be uſed as 
priſons for any other. The 18 Eliz. c. 3. firſt provided for the 
building of them in every. county, which was followed up by the 
39 Elia. c. F. and 7 Fac. 1. c. 4, by which latter act Lord Coke 
explains (c) the word offenders” uſed in the 39 Eliz. to mean 
« rogues and vagabonds, ſturdy beggars, and other idle and diſ- 
orderly perſons,” for whom theſe houſes of correction were in- 
tended ; and it is plain from the whole of what Lord Coke (d) ſays 
in his chapter upon this ſubject that they were not intended as 
places of ſafe cuſtody, but for the puniſhment of offenders, which 
the ſtatutes themſelves indeed ſufficiently indicate. Then the 1 1 & 
12 W.3. c. 19. % 3. enadls that all murderers and felons ſhall be 
impriſoned in the common gaol and not elſewhere ; and that the 


ſeeriff ſhall have the keeping of the ſaid gaols. The 6 Ges. 1. 


c. 19. / 2. recites © that whereas vagrants and other criminals 
offenders and perſons charged with ſmall offences are for ſuch of- 


fences or for want of ſureties to be committed to the county gaol, it 


being adjudged that by law the juſtices of the peace cannot com- 
mit them to any other priſon for ſafe cuſtody, which by experience 
hath been found to be very prejudicial and expenſive;“ therefore 
it enacts that ſuch perſons may be committed by juſtices of the 
peace either to the common gaol or houſe of correction as they 
| ſhall think proper. The term (t ſmall offences” there uſed, for 
which perſons charged therewith may now be ſent to the houfe of 


correQion, ſeems confined to petty larcenies, ſuch as are uſually 
tried at the quarter ſeſſions, but cannot be taken to extend to high 
treaſon. Then (e) the 22 Geo. 3. c. 64, which preſcribes certain 
regulations for the government of houſes of correction, dĩrects the 
juſtices of peace in each county to contract for any alterations or 
new 2 which may be deemed neceſſary, and [amongſt other 


(a) 2 aft. 43. (5) Per Holt, Ch. J. R. v. Kendal, 5 Med. 325 
(e) 2 Ia. 730. (4) 2 Inft. 728. 
(e) Vide 17 Geo. 2, c. 5+ J. 37s 32. as to the regulation. of houſes of — 
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things, that ſeparate apartments ſhall be provided for all perſons 


—— committed upon charges of felony, or convicted of any theft or 


Ex parte 
EvARNs. 


larceny and committed for puniſhment by hard labour, in order 
to prevent any communication between them and the other pri- 
ſoners. By J. 5. the expences of theſe houſes are to be defrayed 
by a county rate; and /. 14. enacts certain regulations to be 
obſerved in every houſe of correction eſtabliſtied or to be eſtabliſhed 
under the acts of the 7 Jac. I. c. 4. 17 Geo. 2. c. 5. and 22 Geo. 3. 
This laſt- mentioned act was amended, and the time for making 
contracts for the building or adding to ſuch houſes of correction 
was enlarged by 24 Geo. 3. ff. 2. c. 5 5. which gives power to the 
juſtices of the peace to commit to the houſe of correction perſons 
convicted before them in a ſummary way. Laſtly the 27 Geo. 3. 
c. 11. , reciting that doubts had ariſen whether ſuch of the provi. 
fions in the 6 Geo. 1. c. 19. as give a diſcretionary power to 
juſtices of the peace „ to commit vagrants and other criminals 
offenders and perſons charged with ſmall offences, either to the 
common gaol or houſe of correction, extendeq to offences com- 
mitted againſt ſubſequent acts, where ſuch offenders are ordered to 
be committed to the common gaol,” enacts that they may com- 
mit offenders of that deſcription to either place in all caſe where 


by any law then in force or thereafter to be made the juſtices are 


authoriſed to commit to the county gaol. By theſe acts of parlia. 
ment therefore the power of committing for ſafe cuſtody to tne 
houſe of correction is confined to certain caſes, of which this is 
not one. Beſides, the regulations of houſes of correction, as re- 
quired by 22 Geo. 3. and other ſtatutes, are not adapted to perſons 
confined for high treaſon. The governor is appointed by the juſ- 
tices of the peace and not by the King, and he is reſponſible to 
them only : but they have not even cognizance over the offence, 
Again, the governor has a power of puniſhing offenders in his 
cuſtody for miſconduQt in certain caſes, and there ſeems to be no 
diſtinction, at leaſt in terms, in this reſpeC between thoſe who are 


impriſoned for ſafe cuſtody and thoſe in execution. And if this 


be a legal priſon, it might as well be contended that a perſon 


charged with high treaſon might be ſent on board the hulks or to 


one of the penitentiary houſes as to a houſe of correction, al- 
though they were in like manner eſtabliſhed for particular purpoſes 
only. | | | 

The Allerney General, contra, admitted that if this were not a 


legal priſon to which the defendant had been- committed, the 


Corrt 


1 
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Court would grant the writ of habeas corpus. 8o they would if A 
party were committed merely for ſafe cuſtody to the hulks or a 


penitentiary houſe, becauſe by acts of parliament thoſe priſons are - 


only adapted to convicts. But the houſe of correction in queſtion, 
which was built by virtue of the 26 Geo. 3. c. 55. upon the ſcite of 
the old one, and which has been adapted to the ſeparate reception 
of felons according to the regulations of the 22 Geo. 3. c. 64. , is 
2 legal priſon for this purpoſe; and ſince the building of it Upton, 
Le Maitre, and others, have been committed thither for ſafe 
cuſtody under ſimilar charges. There can be no diſtinction be- 
tween legal priſons for felony and for high treaſon ; the latter it is 


ſaid includes the former; and certainly there is no reaſon for 


making any diſtinction between them. All that public policy 
requires is that perſons charged with offences ſhall be committed 
to public and not to ſecret priſons; in recognition of which prin- 
ciple the act of the 5 Hen. q. c. 10. was paſſed, requiring priſoners 
to be committed to the common gaol ; for otherwiſe, as was ſaid 
in Scavage v. Tatabam (a), when the juſtices come to deliver the 
gaol the priſoner may not be delivered, and ſo ſhovld lie longer 
than is reaſonable. But ſuch a miſchief cannot happen in reſpe& 
of this priſon : for the calendars of the priſoners in cuſtody, which 
by 3 H. 7. c. 3. are to be returned under a heavy penalty by 
every keeper of a gaol to the next gaol delivery for the county 
where ſuch gaols have been or ſhould hereafter be, have been 
uniformly returned from this and other houſes of correction eſta- 
bliſhed upon the ſame principle ever ſince their erection. It appears 
by all the acts referred to down to the 11 & 12 W. 3. c. 19. 3. 
that other perſons than ſheriffs have had the legal cuſtody of pri- 
ſoners before trial; for in that act there is an expreſs ſaving of the 
rights of perſons having common gaols by inheritance, & c. which 
muſt have been claimed under grants of the Crown; and there are 
ſeveral inſtances of commitments topriſonsof diſferent deſeriptions, 
as appears by a liſt (5) of commitments from the Secretary of State's 
office and by returns to writs of habeas corpus in the Crown 
office (c). And ſince the 22 Ges. 3. c. 64. direQs houſes of cor- 


(a) Cre. Elia. $30. Cotes | 3 

(5) The Attorney General referred to ſuch a liſt, which was in Court, whereby it 
appeared that at different periods within the preſent century, perſons had been cymmirces 
for ſtate offences to the houſe of correction in Middleſex. 5 | 

(c) Theſe were for the moſt part returns of commitments to the Gatehouſe priſon 
W:ſtminfler, beginning from 6 W. & M. down to the 12 Ges. 2. The was eſſo one 
inſtance 12 Geo. 1. of a commitment by a juſtice of peace of one FJabn Picard to the New 
Priſon Clerkenwell for ſeditious and treaſonable words. | 
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rectĩon to be built in a particular manner for the reception of felons 
and perſons committed for felony ſeparatelyfromtheotherpriſonerg, 
and the 24 G. 3. f. 2. c. 55. and 31 G. 3. c. 46. recognize commit- 
ments to them for felony, and put them upon the fame footing ag 
common gaols, they muſt now be taken to be ſo to all intents and 
purpoſes, although perhaps they might not originally have been in- 
tended for ſafe cuſtody. The doubt expreſſed by the 27 G. 3. c. 12, 
was not whether felons in general might be committed totheſe houſes 
of correction, but only whether when particular acts of parliament 
had directed juſtices to commit certain offenders to the common 
gaol, they could commit them to theſe houſes of correction; which 


doubt the act removes, and it enables them ſo to do. Therefore 


it confirms the argument that ſince the ſtatutes of the 2 2d and 24th 
of the King, houſes of correction built on the plan there pointed 
out are put on the ſame footing as common gaols in reſpeC to the 
confinement of felons for ſafe cuſtody. No injury can ariſe to the 


ſubject from this conſtruction, becauſe it is clear that the puniſh. 


ments preſcribed for perſons convicted and impriſoned in theſe 
houfes can never be applicable to thoſe who are confined there 


fir ſafe cuſtody only before trial. 


Ferguſſon, contri, denied the concluſion that, ſuppoſing houſes 
of correction were legal priſons for the ſafe cuſtody of felons, 
therefore they were alſo legal for the confinement of perſons ac- 
cuſed of high treaſon ; becauſe the latter cannot be conſidered as 
included in the term Felony. And no authority can make a legal 


. priſon but an act of parliament, which cannot be extended beyond 
the particular offences enumerated, eſpecially where thoſe enu- 


merated are of an inferior nature. 

Lord Kenyon, Ch. J. We ſhall defer giving our opinions 
until we have looked into the acts of parliament which have been 
referred to; but I will ſay a few words at preſent upon ſome of the 
topics which have been touched upon in argument. On general 


principles I am clear that all the priſons in the kingdom are the 


King's priſons, and that we may commit priſoners to any legal 
priſon, although not under the control of the ſheriff. There are 
many legal gaols which. are held by different perſons, ſuch as that 


of the Gatehouſe Weftminſter, which was formerly the inheritance . 


of a Lady Broughiomw that of the county of the city of Che/ter, 


which is under the "conſtable of Chefter ; that of the county of 


Devon, of which till lately the Rolle family were the hereditary 


' gaolecs; and others of the ſame kind. So there may be more 
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than one common gaol ia the county, as in Suffolk, Somerſelſbire, 
Wilthhire, and other counties. Now here it apprars that from the 
year 1715 commitments have been made to the houſe of correction 
in this county; and we are called upon to overthrow a practice 
which has ſubſiſted during the times of Lord Raymond, Lord Ch. 


Juſt. Ryder, Lord Ch. Juſt. Lee, and Lord Mangfield, without 


any queſtion, We ſhould pauſe before we ſay that all that has 
been done for ſo long a period and under ſuch Judges has been 
illegal; more eſpecially as there is no queſtion concerning the 
liberty of the ſubject really involved in this inquiry; for this party 
muſt at all events be impriſoned till he is entitled to his final diſ- 
charge by due courſe of law. The words = /mall offences” in the 
6 Geo. 1. which have been relied on as ſhewing that the magiſtrates 
before that time could not commit felons to the houſe of correc- 
tion does not remove the difficulty which the defendant's counſel 
was preſſed with from the practice which has prevailed ſo long of 
committing felons there; for when an act of parliament begins 
with naming an offence of a certain magnitude and then ſpeaks 
of ſmaller offences it cannot be extended to higher crimes; now 
felony is a crime of a higher nature than what is firſt mentioned in 
the ſtatute. It cannot therefore reſpect the caſe of felons; nor can 
the practice which has prevailed of committing them to houſes 
of correction be founded upon the authority of that ſtatute. As 
to what has been thrown out ad captandum reſpecting the hulks 
and penitentiary houſes, it admits of a plain anſwer; thoſe are 
places appointed by particular acts of parliament for particular 
deſcriptions of convicts, to which purpoſe only they can be ap- 
plied. The Legiſlature have certainly made proviſion for the re- 
c2ption of felons for ſafe cuſtody in houſes of correction; and the 
expences of building theſe houſes being thrown upon the coun» 
ties is not peculiar to them, for the counties are alſo charged with 
the expences of building the common county gaols, to which it 
is admitted that this Court may nevertheleſs commit. | 
On the next day Lord Kenyon ſaid, we have looked into the 
ſtatutes regulating houſes of correction to ſee if the regulations 
reſpecting them made them improper places of confinement for 
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priſoners of this deſcription, in conſequence of the argument 


drawn from thoſe regulations; and we do not think that the re- 
gulations inſiſted on apply ſo as to make this houſe of correction 
an improper place of conſinement for ſafe cuſtody. And after 


the practice which has prevailed for ſo long a time paſt we ſee 


no objeCtian to the legality of the preſent commitment. 


Rule diſcharged. . 
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Tueſday, 
Feb. 12th, 


If it do not 
diſtinctly 
appear on an 
order of re- 
moval that 
the juſtices 
who made it 
had jurifdic- 
tion, it is a 
nullity, and 
not merely 
voidable; 
aud the pa- 
rich, to 
which it is 
directed, 
may object 
to it at any 
diſtance of 
time thou, h 
they never 
appealed 
againſt it, 
ani though 
they have 
ated under 
ic for 20 
years. 
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The Kixe again/ The Inhabitants of Cai verscotox, 
T WO juſtices removed V. Fennell, E. his wife and their five 

children, from S:w in the county of the city of Coventry to 
Chilverſcoton in the county of Waruick. The Seſſions, on appeal, 
confirmed that order, and {tated the following caſe for the opinion 
of this Court. 

The pauper, V. Fennell, was born about 55 years ago in Sou, 
but was ſettled in CHilverſcoton. In 1779 he married his preſent 
wife in Bedworth where he then reſided. They were afterward; 
removed to Soo by the following order: © To the churchwardens 
and overſeers of the poor of the pariſh of Bedworth in the county 
of Warwick and to the churchwardens and overſeers of the pariſh 
of Sow in the county of the city of Coventry; whereas complaint 
has been made by you the churchwardens and overſeers of the 
poor of the ſaid pariſh of Bed7vorth unto us whoſe hands and ſeals 


are hereunto ſet, two of his Majeſty's juſtices of the peace (where. 


of one is of the quorum) for the county aforeſaid: that W. Fennell 


and E. his wife, & c. &c. [The other parts of the order were in 


the regular form; the order was dated 16th of March 1779; ani 


there was no county mentioned in the margin of the order.] 


Againſt this order there was no appeal. Afterwards in May 1779 


a certificate was granted by the pariſh of Sou to the pariſh of 


Bedworth, acknowledging the ſaid W. Fennell and E. his wife to 
be ſettled in S220, but at the time of granting this certificate no 
ſettlement had been gained in Sov, unleſs the above order of re- 
moval from Bedworth to Sotu had conferred one: but the pauper 
W. Fennell's ſettlement had always continued in Chilver/coton. 


The queſticn before the Court of Seſſions was whether the above 
order of removal from Bedworth to Sow unappealed from were 


good and binding or defective and void. 
Gibbs, Reader, and Burton Morice, in ſupport of the order of 


Seſſions (a). The queſtion is whether the former order of removal - 


from Bediuorth to Sow be only voidable, or abſolutely. void. If 


the former, it may be admitted that as it was not appealed againlt 


it is now concluſive ; if the latter, it may be treated as a nullity at 
any time, and then the juſtices were warranted on this occaſion 
in removing the paupers from Sow to Chilverſcoton, notwithſtand- 
ing there was no appeal againſt the order made in 1779. Nov 
the former order was abſolutely void in itſelf, becauſe it does not 
appear that the juſtices who removed had any authority to make it. 


lt is directed to the pariſh-officers of two pariſhes lying in different 


counts, and it is only ſaid in the order that the juſtices who re- 


(a) This caſe was argued on Medreſday, Feb. th. | 
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moved were juſtices for the county aforeſaid, without ſaying for 
which of the two counties; and unleſs they were juſtices for the 
county of Warwick, they had no juriſdiction to make the order. 
This was holden to be a deciſive objection in R. v. The Inhabitants 
of Stepney, Burr. S. C. 23. where it was ſaid that thoſe who act 
under a juriſdiction given by act of parliament muſt ſhew their 
juriſdiction. And in K. v. Sewalcliffe(a) it was ruled that an 
order of removal to a place that did not maintain its own poor 


ſeparately was a nullity. Again, i in R. v. Hulcoit (b), where all 


the former caſes on this ſubject were cited and conſidered, an order 
of a juſtice of the peace for diſcharging a ſervant from the maſter's 
ſervice under the ſtat. 5 Elix. c. 4. was holden to be voĩd (and not 
merely voidable), becauſe it did not appear on the order itſelf 
that /be was & ſervant in huſbandry. Here the defect appears on 
the order itſelf, and therefore it is open to objection whenever an 
attempt is made to introduce it as evidence in a court of juſtice. 
This is a ſtronger caſe than that of Crepps v. Durden, Coꝛup. 640. 
where, a magiſtrate having convicted the plaintiff in four ſeveral 
penalties for offences on the ſame day when by law he had only 


authority to convict him in one penalty, it was holden that the 
three laſt convictions were void, being an excels of juriſdiction in 
the magiltrate, and that the defendant (the magiſtrate) was liable 


to an aCtion of treſpaſs brought by the plaintiff for acting under 
them, though they had not been quaſhed by this Court, and 


though the defécts could not appear on the convictions them- 


ſelves. The caſe of R. v. Statfo!d (c), which will be relied on by 


the-other fide, where it was holden that an order of remoyal 


which had been ſigned by two juſtices ſeparately in two different 
Counties was only voidable and not void, is diſtinguiſhable from 
this, becauſe there the objection did not appear on the face of the 
order. Then if the former order be abſolutely void, the certificate 


which was granted in 1779 by Sow to Bedaworth is not concluſive 


as between Sow and a third pariſh; for though as between the 
pariſh granting it and the pariſh to which it is granted the certi- 
ficate 1s concluſive on the former, yet as between the certifying 
pariſh and a third pariſh it is only preſumptive evidence againſt the 
former, which may be explained; R. v. Lubbenham, ante, 4 vol. 
25 1. And here the facts ſtated in the caſe rebut that preſumption. 

Wilſon, Afrough, and Parke contra. The former order made in 
1779 was not abſolutely void, only voidable; and therefore as it 
was not appealed againſt it is now concluſive on the pariſh of Sw. 


Two counties are mentioned 'in the beginning of the order, and 


aſterwards the words * for the county aforeſaid” are uſed, which 


() Caid, 243, (5) Ante, 6 vol, 583. (e) Ante, 4 vol. 596. 
N 2 may 


17 
1799 · 


The K NO 
. againſt 
The Inbabi- 
tants of 
CurrvseR- 
SCOQTONs» 


te dt, ee py en 
— — a o — 


. — — AIST 


3 
_—— 


| CASES M HILARY TERM 


1799. may refer to the one or the other (a), and was matter of inquiry on 
an appeal. If on ſuch appeal it had appeared that the juſtices who 


made the order of removal were juſtices of the county of the city of 


The lnhabi- Coventry, then the order would have been quaſhed as having been 


made by perſons who had no juriſdiction : but if it had appeared 


cor. that they were juſtices of the county of Warwick, then the order 
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might have been amended under the ſtat. 5 Geo. 2. c. 19. / 2, 
But the pariſh of Soo, having acquieſcedunder this order for twenty 
years, ought not at this diſtance of time to be permitted to object 
to it in this collateral way. In R. v. Stepney, which has been 
principally relied on, the order was not treated as a nullity; it 
was only conſidered as voidable, and there was an appeal againſt it, 
So in Walton v. Cheſterfie/d (b), where it was only ſtated in the 
order of removal that it was made * by us,” without ſaying « two 
juſtices, &c.“ a greater defect than in the preſent order, the order 
was appealed againſt. So ina variety of other inſtances where the 
defect has appeared on the order, the order has only been con. 
ſidered as voidable, and an appeal has been entered againſt it. 
As, becauſe not ſaid to be © on complaint,” R. v. Hareby, Andr.361; 
nor „ on complaint of the churchwardens and overſeers, &c, 
We:/ton Rivers and St. Peters, Salk. 492 (c); nor that they were 
only © juſtices of the county,” not © juſtices of the peace.“ R.. 
Uplin, Caſ. of Set. 27; or © juſtices in (and not for) the county.” 
Ke. v. Owlton, Sf. Caf. 2 vol. 56; nor that the juſtices were not 
of the quorum. Albright v. Skipton, 1 Str. 300. And yet if the 
preſent objection prevail, the Seſſions did wrong in all thoſe caſes 
in receiving the appeal, and this Court in taking notice of ſuch 
orders when removed here by certiorari. The caſe of R. v. Sil. 
feld (d) is a ſtrong authority to ſhew that this was only a voidable 
order; there an order which had been ſigned by two juſtices 
ſeparately and in different counties was holden, after great con- 
ſide ration, to be only voidable; and the reaſoning of Lord Kenan 
in giving the opinion of the Court is applicable to this caſe, |: 
would be extremely inconvenient to permit a pariſh to ſet aſide an 
order of removal at any diſtance of time which has been acquieſced 
under for years without any diſpute.“ It is no anſwer to this 
authority to ſay that there the defect did not appear on the face of 
the order; for if an inſtrument be abſolutely void, it is immaterial 


(a) Qu. If the order in queſtion might not be read fo as to be conſidered as a valid or- 
der. It is ditected to the pariſh officers of Hedꝛvorth in the county of War cuil, and to the 
pariſh officers of Soo in the county of the city of Coventry; then the ſubiequent words ““ for 
the couftty aſo eſaidꝰ may refer to . the county of Warwick” and not to the 54 county f 
the city of Coventry.” 

(5) 5 Med. 322. 
(c) It is rather to be collected from the language of this report that there was no 4p. 
peal, and that only the order of two juſtices was iemoved here by certivratie 

(d) Ant , vol. 596. whether 
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whether the defect appear on it or be ſhewn by parol evidence. 
This caſe is clearly diſtinguiſhable from the two caſes cited, R v. 
Swalcliffe, and R. v. Hulcott, In the former, there being no 

ariſh officers in the place to which the removal was made, there 
could be no appeal; there were no perſons who could be ap- 
pellants. And in the latter, the order being a proceeding merely 
between the maſter and the ſervant to which the pariſh was not 
a party, the pariſh had no opportunity of appealing againſt it, and 
therefore it was properly decided that the pariſh ſhould afterwards 
be permitted to object to the validity of the order when it was 
produced in evidence againſt them as a legal order. 

Lord KENTON, Ch. J. It is now too late to diſcuſs one of the 
points made at the bar, namely, whether or not the Court of 
Quarter Seſſions could amend in this caſe, it having been decided 
in R. v. Great Bedwin (a) that the Seſſions can only amend: mere 
defects or wants of form. I verily believe that, if the Legiſlature 
had been aſked what was their intention when they paſſed the 
ſtatute 5 Geo. 2. c. 19., they would have ſaid they meant that if 
upon inquiry it appeared that the pauper had been removed to his 
proper pariſh the Seſſions ſhould have power to correct all defects 
in the order: but the deciſion to which I before alluded was made 
ten years after the paſſing of the act, and at a time when Lord 
Chief Juſtice Lee, who was peculiarly converſant in ſeſſions law, 
preſided here. And though I lament that that deciſion was made, 
becauſe it renders the ſtatute of little avail, yet it has been acted 
upon ever ſince, and it is important to adhere to determinations 
reſpectiug ſettlements. Then is this an objection of form or of 
ſabſtance? It certainly is a matter of ſubſtance. It ſhould appear 
on the face of the order that the juſtices who made it had juriſdic- 
tion: if they had juriſdiction, every fair preſumption will be made 
that they decided rightly ; but if they had not, the proceeding is 
a nullity. It is ſaid however that the pariſh of So ought not to 
be permitted at this diſtance of time to object to the order; but 
there is a maxim that quod ab initio non valet tractu temporis non 
convaleſcet. And as this order was void at the time when it was 
made, becauſe it does not appear that the juſtices who removed had 
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any juriſdiction, it cannot have become a valid order by the time 


tnat has ſince elapſed. The general propoſition indeed, that an 
order of removal unappealed againſt is concluſive on the pariſh to 
which the removal is made, cannot be ſhaken : but it muſt be 
underſtood as part of that propoſition that the order is not a 


(a) Burr. S. C. 165. 
| N 3 nullity, 


r 2 


- : . 2 1 —— E 
— * * - : _ M : IT'*Y , EG ” 4 . * £ oh N * , x 
* nne WI j WN r 0 ; * I : F . 5 
oy 2 me” 2 4 dy = 4 * wa Aw us > N 
. * a.” N . * SEARS he ory S OW — I 
— ' 59 — ed , — o⅛w»w- T2 . . ws Sy oy "ro ” 


— aces , — 


- 
_— 


IS + "0 
— 


1 4 
r 
— —— 


— 


. DR: 
8 — 


— - 


7 by CEOS * 
——— — 42 


* 
— Ie 


182 
1799. 


The KING 


again 


CASES in HILARY TERM. 


nullity, but was made by two juſtices having juriſdiction to make it. 
The caſe of the King v. Szepney is (I think) deciſive of the preſent, 


Grose, J. In R. v. G. Bedwin it was holden that the Seſſiong 


The Inhabi- cannot amend an order of removal in matters of ſubſtance. T hen 


tants of 


Currvere 


if the former order made in 1779 could not have been amended 


5coron, by the Seſſions on an appeal, it purports to be an order made by 


two perſons who, it does not appear, had juriſdiction to make it. 
The only way in which this difficulty can be obviated is by intend. 
ing that they had juriſdiction : but in R. v. Stepney, Lord Hard. 
awicke, Mr. J. Page, and Mr. J. Probyn all ſaid that ſuch an intend. 
ment cannot be made. This then muſt be taken as an order made 
by two perſous who had no juriſdiction, and conſcquently it is 
not concluſive on the pariſh of Su to which it was directed. 

LAWRENCE, J. expreſſing ſome doubt on the ſubjeR, the cafe 
was not then finally decided. But now | 

Lord Kexvon, Ch. J. ſaid, We have conſidered the caſes cited, 
and are of opinion on the authority of R. v. Stepney, and R. v. 
G. Bedwin, that the former order was a nullity, and though it was 
not appealed againſt it is not concluſive on the pariſn of Sau. 

LawRENCE, J. I was ſtruck with one of the arguments at the 
bar, that the Seſſions might have inquired on an appeal againſt the 
original order whether the juſtices who made it were of one county 
or the other; and on that I hefitated at firſt. But the ſtat. 26 G. 2. 
c. 27. gives an anſwer to that argument; for it might as well 


| Have been argued before that act paſſed that the Seſſions might 


have inquired under the ſtat. 5 Geo. 2. c. 19. whether or nct the 
Juſtices who made an order of removal were or were not of the 
quorum ; and yet the Legiſlature thought it neceſſary to paſs the 


| Tat. 26 Geo. 2. c. 27., enacting that no order made by two or 
more juſtices of the peace * which doth not xpreſs that one or 


more of the juſtices is or are of the quorum thall be ſet aſide or 
vacated for that defect only;” which would not have been neceſ- 
ſary if the juſtices at the ſeſſions could have inquired into and 
amended ſuch a defect under the ſtat. 5 Geo. 2. : 

Per Curiam, Order of Scſſions confirmed. 


— 
oy — — —— — — * - . 


In the vacation after this term a patent of precedence was granted to R. Richard: Eſq. 
of the Inner-'Tempie, to take rank next after the Honourable S. Perceval. 

And in the term John Vaughan Eſq. of Lincoln's Inn was called to the degree of der 
jeant at Law," The motto on his rings was “ Paribus ſe legibus ambæ. 


END OF HILARY TERM. 
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Court of KING's BENCH, 


IN 


Faſter Term, 


| In the Thirty-ninth Year of the Reign of GREORCE III. 


CUMMINS againſt Isa Ac. 


AYLEY obtained a rule in the laſt term, calling on the plain- 
tiff to ſhew cauſe why the judgment entered in this cauſe on 

a bond and warrant of attorney to confeſs judgment ſhould not 
be ſet aſide, and the warrant of attorney denvered up to be can- 
celled. Theſe ſecurities had been granted for ſecuring. an an- 
nuity, the ground of objection to which was a defect in the me- 


morial regiitered by virtue of the 17 Geo. 3. c. 26. /. 1. in not ſet- 
ting out one of the truſts in an indenture which was part of the 
aſſurance for the annuity ; viz. that * in caſe the grantor ſhould 
at any time leave this kingdom, whereby the grantee ſhould, be 
put to any extra expence in inſuring the grantor's life, then the 
grantee ſhould retain {out of a larger annuity which had before 
been given to the grantor by another perſon and which was af- 


Gpned tothe truſtee for ſecuring the annuity in queſtion) and pay 


all ſuch extra expence as he ſhould be put to in reſpect thereof.“ 
Abbeatt ſnewed cauſe in the laſt term againſt the rule. The an- 

nuity act requires that the memorial ſhould contain the names of 

all the partics aud for whom any of them are truſtees, but it does 
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not 


1799. 


. Friday, 


April 12th, 


An annuity 
was ſet aſide 
becauſe one 
of the truſts 
(viz. that 
in caſe the 
grantor 
ſhould leave 
the kingdom 
he ſhould 
pa) any ex- 
tra expence 
of the grantee 
in inſuring 
his life,) was 
not ſtated in 
the memo- 
rial. 
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not require that all the truſts ſhould be ſtated. It alſo requires 
a ſtatement of the annual ſum or ſums to be paid; but that only 
means ſuch ſums as are to be paid to the grantee for his benefit. 
Now here the grantee is to derive no pecuniary benefit to himſelf 
from the premium of inſurance upon the grantor's life, but 
merely to reimburſe himſelf the additional expence if caſt upon 
him. The event alſo on which ſuch premium is to be paid is un. 


certain, and depends entirely on the act of the grantor alone, 


Saturday, 
April Izch. 


In a convey» 
anceota_. 
lite-in:e:eft 
in an eſtate 
to a truſtce 
in truſt for 
ſecu ing an 
annuity, it 
was firſt ſli- 


and in fact it never has taken place. In Toldervy v. Allan (a) the 
queſtion was not determined, whether it were neceſſary to ſet out 
all the truſts, becauſe it afterwards appeared that in fact they were 
all ſtated. And in Doe v. Dolman (b) there was an omiſſion of the 


name of one of the ceſtui que truſts, which brought the caſe di- 


realy within the words of the annuity act. 

Lord Kenyon, Ch. J. then expreſſed an opinion that this truſt 
ought to have been ſtated in the memorial, as the annui— 
tant derived an additional benefit under it. But on the application 
of the grantee's counſel, the caſe ſtood over till this term; when 

Abbott admitting that he had no additional argument to offer, 

Lord KENVON faid that the annuity was clearly void on accoum 
of this defeCt in the memorial. That the clauſe omitted was part 
of the res geſtæ, which the learned Lord, the author of the bill, 
had often ſaid on the other ſide of the Hall ought ways to be 
ſtated in the memorial. 

Per Curiam (c), 
| (a) Ante, 5 vol. 485. (5) 15 Ear. 


(e) Mr. J. Aſchuiſt was ĩndiſpoſed and unab'e to attend during any n of this term, 
(4) Sce the next Cale, 


Rule abſolute (d) 


' PP . 


TavLoR agai 11/2 Jouxsox. 


JN whlevin the defendant avowed taking the goods for a diſtreſs 

for the arrears of an annuity of 150. ſecured upon an eſtate 
for life. And the queſtion turned upon the validity of the me- 
morial which had been regiſtered according to the ſtatute 17 


Geo. 3. c. 26. The memorial, after ſtating the grant of the annuity 


to the defendant, ſet forth that for better ſecv;ing the payment of 


pulared that the lame during the natural lives of A. C. K. and T. S. and the ſur. 


the truſtee 


ſhould permit the grantor to receive the rents and profits till default made in the payment of the an- 


nuity, and theo in truſt for the grantee; the memorial of the annuity ſtated the truſt to be for the 
grantee generally, which was holden ill, 


vivor 
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vivor of them, and in conſideration of 105. paid to T. S. by R. M., 
T. S. granted to R. M. the premiſes to hold to him for 99 years 
if the ſaid A. C. K. and T. S. or either of them ſhould ſo long 
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live, in truſt for the defendant Johnſon, &c, The deed when Jounson. 


produced at the trial contained a previous truſt for the truſtee to 
permit T. S. to reccive the rents and profits until default made in 
payment of the annuity to the defendant, and then in truſt for the 
defendant : and the objeCtion was that ſuch prior truſt was not 
ſtated in the memorial, which 

LAawRENCE, J. before whom the cauſe was tried at the laſt 
Shrewſbury aſſizes, held to be fatal; and a verdict was taken for 
the plaintiff, with liberty for the defendant to move to enter a 
verdict for him if this Court ſhould be of a different opinion. 

Milles now moved accordingly ; contending that it was ſuffi- 
cient under the annuity act to ſtate in the memorial thoſe truſts 
only which were created for the benefit of the grantee to ſecure 
his annuity z for in thoſe reſpects only was the intereſt of the 


grantor affected by the conveyance. That the truſt in queſtion 
was not of that deſcription, for it left the intereſt of the grantor 


as it ſtood before ſo long as the annuity was regularly paid ; and 
the ſubſtance of the conveyance was the truſt in favor of the de- 


ſendant, which was ſet out in the memorial. | 
Lord Kenyon, Ch. J. The memorial has not truly declared 


even the grantee's eſtate and intereſt in the truſt premiſes; for 
it ſtates that he has an abſolute and preſent intereſt in them when 
it appears to be only future and contingent. The legal eſtate 
paſſed to the truſtee moulded in a certain form, and therefore the 
memorial ought to have ſhewn in what reſpeCt it was modified. 
GRoOsk, J. was of the ſame opir.ion, and adverted to the deci- 
ſion of the Court yeſterday (a) as applicable to the preſent caſe. 


LawRENCE, J. The ground of my opinion at the trial was 


that the memorial ought to have ſtated all the truſts contained in 


the deeds for ſecuring the annuity, as well thoſe which were in- 
troduced for the benefit of the grantor as thoſe for the benefit of 
the grantee. For the act of parliament requiring the memorial 


was paſſed in order to protect the intereſts of improvident men of 


whom undue advantage might be taken in their diſtreſs; and ; 


therefore it was eſſential that it might be known by inſpeCting the 
memorial that the grantor was entitled to the rents and profits of 


(a) See the preceding caſe. 
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1799. che eſtate which was conveyed until he made default in paying 
the annuity. 


| Tavron | | Rule refuſed. 
againſt | 
JortnsoN. 2 | 
Saturday, McRRYWEATHER againſt Nix aN. | 
N 


If A. reco- ONE Starkey brought an action on the caſe againſt the preſent 


ver in tort 8 | "BY . 
A ws plaintiff and defendant for an injury done by them to his re- 


defendants, verſionary eſtate in a mill, in which was included a count in 


8 trover for the machinery belonging to the mill; and having re- 
mages on covered 8401. he levied the whole on the preſent plaintiff, who 


one, that : : F | 
cannot reco- thereupon brought this action againſt the defendant for a contri 


a? bution of a moiety, as for ſo much money paid to his uſe, 

other for his At the trial before Mr. Baron Thomſen at the laſt York aſſizes 

_—. the plaintiff was nonſuited, the learned Judge being of opinion 

in alfumpſit. that no contribution could by law be claimed as between joint 
wrong-doers; and conſequently this action upon an implied aſ- 
ſumpſit could not be maintained on the mere ground that the 


plaintiff had alone paid the money which had been recovered 


againſt him and the other defendant in that action. - 

Chambre now moved to ſet aſide the nonſuit; contending that, 14 

as the former plaintiff had recovered againſt both theſe parties, 1 

both of them ought to contribute to pay the damages. But B 

Lord Kexxonr, Ch. J. faid there could be no doubt but that 5 

the nonſuit was proper; that he had never before heard of ſuch 5 

an action having been brought where the former recovery was 3 

a for a tort. That the diſtinction was clear between this caſe and x 

1 that of a joint judgment againſt ſeveral defendants in an action | 
1 | of aſſumpſit. And that this decifion would not affect caſes of 


indemnity, where one man employed another to do acts, not un- 


lawful in themſelves, for the purpoſe of aſſerting a right. 
| | | Rule refuſed, 


The cafe of Philips v. Biggs, Hardr. 164. was mentioned by 
1 Law, for the defendant, as the only caſe to be found in the books 
"a in which the point had been raiſed: but it did not appear what. 
was ultimately done upon it. 
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1 | „ 2Ins # 
þ 2 ALL againſt Rocur, Saturday, 4 
3 © ane HP April 13. 1 
7 HE defendant obtained a rule calling on the plaintiff to ſhew This bail 1 
© cauſe why the bail-bond given in this cauſe ſhould not be de- M0 a4, "10 
3 livered up to be cancelled, on an aſſidavit made by the defendant, be mo 7 
. | : up to be | 10008 
* which ſtated that he was arreſted at Rocheſſer 30 miles from Lone cancelled, 420 
1 5 2 . . I *k abs 
#4 don on the 26th of January laſt at 4 o'clock in the afternoon by PP ar; „ 
J wo, 4 8 an eten 93 4 
55 J. Carter one of the officers of the ſheriff of Kent who would not ys arreſted Mi 
. then produce any warrant though requeſted, ſaying he had no 28 3 1 
warrant but that it was at the office of Mr. Jeffery at Chatham ; any warrant „ 
; : : d bef (3 
and that on ſearching at the King's Bench office it appeared that the wa 4 
the writ was not iſſued until the 26th of January. delivered to 4 
2 F i the ſheriff. £8 
Marryat ſhewed cauſe againſt this rule. Firſt, the ground of Fl 
this application is that the defendant was arreſted before the writ A 


was delivered to the ſheriff or any warrant iſſued by him: that fact {9 
| 
| 
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however is not poſitively ſtated in the defendant's affidavit ; it is fi 
only to be collected by intendment, And for any thing that ap- | | \þ 
pears to the contrary the officer may have had the warrant at the 7 | 
time of the arreſt. But, ſecondly, even if the fact were ſo, that _— 
is no reaſon why the preſent application ſhould be granted; for if . 
3; the arreſt be made after the writ is ſued out though before it be | 4 


delivered to the ſheriff, the officer who makes the arreſt is not 
liable to an action of falſe impriſonment. Jones v. Greaves, 2 Leu. 
19; and 2 Sand. (a) 298, g and O/borne v. Brookhouſe (b), 3 Lev. 


n 8 — 
ee 


5 93. And a known officer is not bound to produce his warrant. 
33 Lililadale, in ſupport of the rule, after obſerving that the caſes 


cited were prior to the ſtat. 6 Geo. 1. c. 21. (c), was ſtopped by 

the Court. | ; 
Lord KEN VON, Ch. J. If the fact be, as is now ſuggeſted by 

the counſe] againſt the rule, that the writ was delivered to the 


(a) But according to the report of this caſe in Sounders it is rather to be collected that 
the Court did not decide this point, but fimply that on thoſe pleadings it muſt be intended 
that the writ was delivered to the ſheriff before the arreſt. 
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any warrant either in blank ar filled up in part or in all before he ſhall actually have in 


hae 


3 (5) In this as well as in the other caſe before cited à warrant was delivered to the of- | f ; 
EY ficer before the arreſt. | 5 
4 (e) The 53d ſection of which (after reciting that under-ſheriffs make and deliver out 1 
bv . _ | : : 11 
0 blank warrants to attornies and bailiffs for arreſting perſons on meſne proceſs without 1 
5 having any writ to juſtify the ſame) enacts that if any ſheriff, &c. ſhall make or deliver '"* 


| his cuſt2dv the writ, &c. he ſhall forfeit 10 J. - And the 54th ſection requires that the | & | 
. day and +027 when dhe writ is ſued out ſhall be fet down on the warrant, | fl 
ſheriff 1 

3 
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Monday, 
Aprit I 5th. 


If A. ⁊vil- 


fully run his 


veſlel againſt 
B.'s, and 
damage en- 
ſue, B. may 
bring treſ- 
paſs: but if 
A. ſo negli- 
ently ſteer 
bis veſſel 
that it runs 
foul of B.'s, 
then caſe is 
the proper 
action. 
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ſheriff before the arreſt and that the oſficer had a regular warrant, 
it ſhould have been ſtated in an affidavit in anſwer to the rule. 
But no ſuch fact being ſtated in any affidavit though the plaintiff 
has had time to procure ſuch an affidavit, it muſt now be taken 
that the officer made the arreſt without any warrant and before 
the writ was delivered to the ſheriff; and if ſo, the arreſt waz 


illegal. If it be eſtabliſhed as law by the caſes cited that it is not 


neceflary to ſhew the warrant to the party arreſted who demands 
to ſee it, I will not ſhake thoſe authorities.: but I cannot forbear 
obſerving that if it be ſo eſtabliſhed, it is a moſt dangerous doc. 


trine ; becauſe it may affect the party criminally in caſe of any 


reſiſtance ; and if homicide enſue, the legality of the warrant 
enters materially into the merits of the queſtion. I do not think 
that a perſon is to take it for granted that another, who ſays he 
has a warrant againſt him without producing it, ſpeaks truth, [t 
is very important that, in all. caſes where an arreſt is made by 
virtue of a warrant, the warrant (if demanded at leaſt) ſhould be 
produced. However, without deciding that point, I am clearly 
of opinion that this rule ſhould be made abſolute, on the ground 
that the defendant was arreſted before any warrant was made to 


the officer or any writ delivered to the ſheriff. | 
| Rule abſolute, 


——D—eP—p—— 
OcLE and Another again BARxNESs and Others. 


T Hs was an action upon the caſe. 1 

that the plaintiffs were poſſeſſed of a ſhip called the Anne, 
which was ſailing on a certain voyage, &c. and that the defend- 
ants were poſſeſſed of another ſhip, called the Aeon, alſo ſailing, 
&c. of which they had the care direction and management, but 
that they ſo incautiouſly careleſsly negligently and inexpertly ma- 
naged ſteered and directed their ſhip and took ſuch bad care of 
the management ſteering and direction thereof that the ſaid ſhip 
of the defendants through the mere default and by reaſon of the 


negligence careleſſneſs ignorance and unſkilfulneſs of the defend. 


ants with great violence and force ſailed againſt and ran foul of 
and came upon and againit the ſhip of the plaintiffs and ſtruck 


againſt the ſaid ſhip of the plaintiffs with great ſorce, ſo that the 


plaintiffs ſhip was greatly damaged, &c. The ſecond count in the 


declaraticn 


The declaration ſtated 
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declaration only varied from the firſt in ſtating that the defendants? 
ſhip was under the care and direction of Barnes one of the de- 
fendants and of certain ſervants of the defendants, &c. 
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a gainſt 


The plaintiffs having obtained a verdict, the defendant moved Barnes. 


in arreſt of judgment, on the ground that the preſent action was 


miſconceived, for that the plaintiffs ought to have brought treſ- 


| paſs and not an action on the caſe. 


Erſkine, Gibbs, and Alderſon, now ſhewed cauſe againſt that 
rule. 'It appears from a variety of cafes, particularly Reynolds v. 
Clarke (a), Haward v. Banks (b), Day v. Edwards (c), Savignac v. 
Roome (d), and Tripe v. Potter (e), that the diſtinction between 
the actions of treſpaſs and caſe is this: if the injury be occaſioned 
by the immediate act complained of, an action of treſpaſs muſt 
be brought; but if the injury be merely conſequential upon that 


act, an action upon the caſe is the proper remedy. But to ſup- 


port an action of treſpaſs there muſt be ſome act done by the de- 
fendant; as in Day v. Edwards, where the defendant ſo furiouſiy 


(which is equivalent to wil/ly) drove his horſe and cart that the 
cart was driven and ſtruck with force againſt the plaintiff's car- 


riage; or, as in Savignac v. Roome, where the defendant's ſervant 
wilfully drove againſt the plaintiff's carriage, in which caſe it was 
holden that treſpaſs was the proper remedy and that an action on 
the caſe could not be ſupported. Now in this caſe it does not 
appear that any act whatever was done by the defendants: on 


the contrary it appears on the declaration that the i injury com- 


plained of was occaſioned by their negligence. And in Morley v. 
Gaisford (,, where it was ſtated that the defendant ſo neg/igent!y 
drove his horſe and cart that the cart {truck againſt the plaintiff's 
chaiſe, it was holden that caſe, and not treſpaſs, was the proper 
remedy. Such an injury as that of which the plaintiff complains 
may be occaſioned either by the wilful act or the negligence of 
the defendant : if the former, the plaintiff muſt bring treſpaſs ; 
if the latter, an action on the caſe. What was ſaid in Haward 
v. Bankes (g) is peculiarly applicable to this caſe ; The plaintiff 


deſcribes in his declaration a fact, which, as it comes out at the 


trial, may or may not be a proper ſtrict treſpaſs: it might at the 


(a) 1 Kr. 634. (3) 2 Burr. 1113. (c) Ante, 5 vol. 648. 
(4) Ante, 6 vol. 125, (e) 15. cited 128. (F) 2 H. Bl, Rep. 442» 
(g) 2 Burr. 1114. | | 


trial 
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trial be proved to be either treſpaſs or caſe. It was here proved 


gat the trial to be treſpaſs upon the caſe. If it had been proved to 
Orr 


againſt 
BARNIS. 


le treſpaſs, & 


be treſpaſs vi et armis, the plaintiff muſt in that event have been 


nonſuited.” 

Law and Bayley, in ſupport of the rule, contended that, as the 
injury done was occaſioned by the immediate act of the defend. 
ants, the plaintiffs ſhould have brought an aCtion of treſpaſs. In 


Weaver v. Ward (a), where the plaintiff and defendant, who both 


belonged to the trained bands were exerciſing, and the defendant 
n firing his muſket caſually and by accident hurt the plaintiff, it 


was holden that treſpaſs lay. So in a caſe in 6 Edw. 4: 7. a. pl. 


18., where the defendant having a hedge of thorns adjoining the 
plaintiff's land cut them, when they fell againſt the defendant's 
will on the plaintiff's land, it was holden that treſpaſs lay. [Law- 
rence J. But believe it was ſtated in that caſe that the defend. 


aat went on the plaintiff's land and picked up the thorns (ö). 
The diſtinction taken by the plaintiff's counſel between wilful 


and negligent acts, as applied to this ſubject, cannot be ſupport- 
ed: to conſtftute treſpaſs it is not neceſſary that the will of the 
defendant ſhould concur ; for if A. in attempting to ſtrike B. by 
accident ſtrike C., C. may maintain treſpaſs becauſe the injury is 
immediate, So in Scott v. Shepherd (c), where the defendant had 
thrown a lighted ſquib in the ſtreet which fell on a ſtand of 
wares in the market from whence, to prevent injury, it was thrown 
by a third perſon, who thereby ſtruck the plaintiff with the ſquib 


and put out his eye, it was holden that the plaintiff might main- 


tain treſpaſs againſt the defendant who had originally thrown the 
{quib, though he did not intend to do the miſchief that enſued, 
Lord Kenxon, Ch. J. It is not neceſſary to have recourſe to 
the Year Books for caſes or. principles on which to decide the 
caſe beſore us. 
All the authorities on this ſubjeCt agree in the principle which 
muſt govern the preſent caſe. It is clear that the mind nerd not 


concur in the act that occaſions an injury to another: if the act 
occaſion an immediate injury to another, treſpaſs is the proper re- 


medy ; but if the injury be not immediate but only conſequential 
upon the act done, there the party injured mult bring an action on 
(a) Hob. 134. 
(5) Et le plaintiff vient fre ſhment eu le dit acre, &c. et eux priſt; le quel eſt meſme 
0. And there no queſtion was agitated reſpecting the form of the action; 


the queſtion being whether ary action could be maintained, 
(e) 2 Bl, Rep. 892. ; and 3 Wi. 403. 


the 


2 


c e n 2 r . 8 


= eg K . CIR + 
AEST a wot WIE 88 
* 0 


* 
1 
— 


ty TRE TRTI-NINTH Year of GEORGE III. 


the caſe. This is clearly eſtabliſhed in a variety of caſes, and par- 


ticularly in thoſe cited from 1 Strange, and 2 Bl. Rep., in the latter 


of which, though the Judges differed as to the concluſion to be 
drawn from the facts of the caſe, they all agreed in the principle, 
In Day v. Edwards and Savig nac v. Roome the defendants did an 
act which was immediately injurious to the plaintiffs; in the one 
caſe it was alleged that the defendant fer79r//ly, and in the other 


that he wilfully, drove bis cart againſt the plaintiff's chaiſe. But 


it cannot be ſaid that in this caſe the defendants vi et armis did 
an injury to the plaintiffs when it appears that they did not do 
any act at all. The charge imputed to theſe defendants is that 
they ſo careleſsly and negligently ſteered their veſſel that by rea- 
ſon of ſuch negligence their veſſel failed againſt and ran foul of 
the plaintiffs'; and for that negligence they are liable in an action 


upon the caſe. 


G8ose, J. This is a motion in arreſt of judgment, and there- 
fore every preſumption is to be made in favor of the verdict, at 
leaſt nothing is to be preſumed againſt it, Now the declaration 
does not charge the defendants with having done any act wilfully ; 3 
it only alleges negligence, and it is like the caſe of Morley v. 
Gaisford, where it was adjudged by the Court of Common Pleas 
that an action upon the caſe was the proper remedy. 

If the plaintiffs had ſuſtained the injury by the wilful act of the 
defendants, then this caſe muſt have been governed by that of 
Tribe and another v. Potter (a): there the plaintiffs brought an 
action upon the caſe againſt the defendant for wilfully rowing his 
boat againſt their net, and Mr. J. Yates, before whom the cauſe 
was tried at Exeter Summer Aſſizes 1767, was of opinion that the 
plaintiſſs had miſconceived their action; they ſubmitted to a non- 
ſuit, and afterwards brought treſpaſs and ſucceeded : this clearly 
ſhe vos the diſtinction between the ations of treſpaſs and caſe. On 
this record it is ſtated that the injury, of which the plaintiffs com- 
plain, was occaſioned by the negligence of the defendants: if on 


the trial it had been proved that it was occaſioned by their wilful 


aft, the plaintiffs would have been nonſuited; but the jury having 
found a verdict for the plaintiffs, we muſt conſider that the com- 
plaint ſet forth in the declaration was proved: and for ſuch an 
injury an action upon the caſe is the proper remedy, 

Lawrence, J. There is a great deal of good ſenſe in what is 
ſtated in the caſe cited from 2 Burr. 1114. Such an injuty as the 


(a Arte, G vol. 128, 
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A ſentence 


of a foreign 
Court of 
Admiralty is 
only conclu- 
ſi ve here, in 
an action on 
a policy of 
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to the ex- 
preſs ground 
of the ſen - 
tence, but 


not as to any 


of the pre- 
miſes (no- 
ticed in the 
conſideration 
part of the 
ſentence) 
that led to 
the adjudi- 
cation. 
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preſent may be occaſioned either by the wilful act or by the negli. 
gence of the defendants; it is a queſtion of evidence: if the for. 
mer, treſpaſs is the proper action; if the latter, an action on 
the caſe. If it had appeared in evidence in this. caſe that the 
defendants had wilfully done the act, the plaintiffs muſt have 
been nonſuited, The negligent and improvident management of 
the defendants ſhip does not imply that any act was done by 
them : after having been guilty of the negligence which led to 
the miſchief, they may have done every thing in their power to 
avoid the miſchief and then the running againſt the plaintiffy! 
veſſel may have been owing to the wind and tide., It does not 
appear upon this record that the defendants wilfully did the act: 
if the fact were ſo, they ſhould have taken this objection at the 
trial; but after verdict we mult underſtand that that was not 


the fact. 
Per Curiam, 


Rule diſcharged, 


CHRISTIE again/# SECRETAN. 


T His was an action upon a policy of aſſurance on goods on 
board the ſhip The Peggy of George Town on a voyage from 
Maryland and Virginia, boch or ata. to Bremen. The defend- 
ant ſubſcribed the policy as an underwriter for 200 J. on the 31ſt 
of May 1797, and on the 2d of Zune 1797 ſubſcribed the follow- 
ing memorandum written on the policy viz. (The deſtination of 
the Peggy having been altered, we agree to ſtand our reſpeCtive riſks 
on the goods inſured on this policy per The Mercury, direct from 
Virginia to Bremen.” There were counts in the declaration for a 
total loſs by capture of the goods on board the ſaid ſhip Mercury, 
and for expences incurred in the ſuit of the plaintiff in and about 
the recovery of the property inſured ; for money paid laid out and 
expended ; and for money had and received, The defendant 
pleaded the general iſſue; and on the trial at Guildhall at the 
Sittings after laſt Trinity term before Lord Kenyon the Jury found 
a verdict for the plaintiff, ſubject to the 1 of this Court on 
the following caſe. 
The ſhip Mercury, on board of which the goods inſured were 
ſhipped in Vi irginia, was in fact an American ſhip, and had on 
board at the time of her ſailing on the voyage inſured and from 


thence until and at the time of the capture hereinafter mentior.ed 
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all ſuch papers and documents indicating her to be an American 1799. 1 

* asare uſually carried on board American ſhips, or which the ——— E 
French themſelves deemed neceſſary in former voyages. There men 1 
* was alſo on board a muſter-roll, but it was not ſigned or certified Szcazrar, 1 

| 3 by any public officer of the place from which the ſhip ſailed. 1 
There was not any warranty made to the defendant or any other 10 
under writer upon the ſubject; on the contrary the broker, though 1 
Be] he ſpoke of the ſhip as an American ſhip, told the underwriters Ke. "4 
that he was directed not to warrant any thing. On the 2oth of bi 
May 1797 the ſhip ſailed with the goods on board from Virginia 9 
on the voyage inſured, and on the 22d of June following was 1 
captured by a French privateer, The Hydra, and taken into Nantes. of 
Proceedings were then inſtituted before the Tribunal of Commerce bt 
bol the canton of Nantes, and in 1797 the following ſentence was 0 
pronounced by that Court; — 4 
« Conſidering the diſpoſition of the firſt article of the law of the " 

3d Brumaire 4th year, enacting that whenever a declaration of lf 

war with any nation ſhall give riſe to the fitting out of privateers 4M 

the Executive Directory ſhall preſcribe ſuch clear and preciſe in- | 4 
ſtructions, the terms whereof will not leave any doubt for the —_ 
ſearching of veſſels with regard to their duty and rights, and theſe 1 
inſtructions are made known by its decree of the 12th Ventoſs 1 

> thereon following; conſidering that in the fourth article of the | 1 
> ſaid decree it is clear and preciſe; it declares good prize all Ame- i 
rican ſhips which ſhall nat have on board a muſler-roll in due ferm, 1 
ſuch as is preſcribed by the form annexed to the treaty of the 6th of * 
February 19778 3 conſidering that the muſter-roll of the ſhip Mer- 1 

cury is not conformable to the ſorms preſcribed by the treaty of El! 

the 6th of February 1778, or that ordered by the decree of the 1 

12th Yentoſe, it being neither dated nor ſigned by any public of 
> officers of the United States; conſidering that the bill of lading 1 
ol the 255 hogſheads of tobacco, which was found on board, 1 
not being ſigned by the captain is contrary to the 6th article of bi 
the gth title of the Marine Ordinances, whereby it is declared AM 
> that all ſuch veſſels on board whereof no charter-party, bills of : 1 
lading, or invoices, are found ſhall be deemed good prizes toge- N ll 
ther with their cargoes, as alſo the gth regulation of the regula- 1 
1 tion of the 21ſt October 1744, whereby it is enacted that all bills of 9 
lading found on board not being ſigned ſhall be null and conſidered 1 
zs imperfect; that beſides the 255 hogſheads of tobacco there were it j 
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loaden on board the ſhip Mercury about 6200 pieces of ſmall tim. 
ber of which there is neither bill of lading nor invoice; conſider. 
ing. that the captain has not produced any American proteCtion, 


SecneTAn. and that according to the declaration of Abna Zathan mariner it 


appears that the ſaid captain is an Iiſbman and that he has a wife 
and two children in Ireland ;—The tribunal in conformity to the 
above-recited law adjudges and declares the validity of the prize 
of the ſhip Mercury of the burthen of about 183 tons, with all 
furniture tackle implements and appurtenances ; and likewiſe ad. 


Judges and declares the validity of the prize of the goods and ef? 
| whereof the lading and cargo of the ſaid ſhip Mercury couliſts; 


and all that for want of the diſpatches and ſea-papers of the ſaid cap- 
tain being in regular order; on which account fhe is looked upon as 
belonging to the enemies of the French Republic; the ſame being 
agreeable to the ſeventh article of the Marine Ordinances of 
Auguſt 1681.” The counſel of each party are with permiſſion of 
the Court at liberty to refer upon the argument of this caſe to the 
proceedings at large in the ſaid Tribunal of Commerce and to 
the printed copy of the treaty made between France and America 
on the 6th of February 1778. 

This caſe was twice argued, in Hilary term laſt by Giles for 
the plaintiff and Park for the defendant, and now by Lato for 
the former and Gibbs for the latter. 

On the part of the defendant it was objected that there was an 
implied warranty in every contract of aſſurance that the ſhip ſhould 
be navigated according to the laws of the country to which ſhe 
belongs and to which ſhe was going; Law v. Hollingaorth, 
ante, 7 vol. 160, and Farmer v. Legs, ib. 186. That though 
there was no warranty that this was an American ſhip, yet that 
being in fact American ſhe ought to have had all thoſe documents 
that are neceſſary for the protection of an American ſhip, whether 
required by the law of nations or particular treaties, becauſe the 
want of any one of them ſubjected the ſhip to additional riſks. 
That by the treaty between America and France this ſhip ought to 
have had a muſter-roll (a) on board properly ſigned, &c. ; that that 
was ſo decided by the ſentence of the French Court of Admiralty, 
which was conclufive here ; and that for the want of a proper 
muſter-roll ſhe had been condemned. 


(a) See ante, 7 vol. 687. &c. the parts of the Treaty between America and France 
and the Ordinances of France on this ſubject. [ 
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A Tt was anſwered, on the part of the plaintiff, that the argument 1799. 4 
A urged on the other ſide tended to ſhew, contrary to all the de- eee 4 
> ciſions upon this ſubject, that there was no difference between a I F 
£ 1 policy with and without a warranty; that a warranty was perfectly SECRETAN. | bil 
> uſeleſs. That, if it were neceſſary for a ſhip to have any docu- 1 
5 ments on board, ſhe need only have thoſe that are required by the 0 
4 laws of the country from and to which ſne fails, and that as this in 
ny ſhip was.not bound to any port in the French dominions, it was 1 
; only neceſſary that ſhe ſhould have on board thoſe documents that J 
17 are required by the treaty between France and America. That if 9 
| this were otherwiſe this ſhip had in fact every document that 5 
EF; is required by the treaty between France and America : but that it 1 
5 was not neceſſary for her to conform to the arbitrary and capri- 5 
cious ordinances of France not warranted by, but contrary to, the £ 
5 treaty between America and France, That the ſentence of the Fx 
* French Court of Admiralty being only a proceeding in rem was A 
not concluſive here in an action on a policy of inſurance as to the _ $i 
grounds of the ſentence, [But this propofition was denied by 8 
> the Court, and was given up in the courſe of the argument.] 1 
That the ſentence, if concluſive here as to the premiſes which led nr 
do its concluſion, did not decide this caſe; it appearing by the 4 
3 ſentence itſelf that the ſhip had been condemned not for want of „ 
53 a muſter-roll, as required by the treaty between France and Ame- 1 | 
dea, but merely for want of ſuch a muſter-roll as is required | | 
$4 only by an ordinance of France, which ordinance is not binding 4 
on America. © | 4 
Minute comments were made by the counſel on both ſides on 20 
the different parts of the ſentence of the Court of Admiralty; on ul 
tlie one hand to ſhew that the foundation of the ſentence was the bt 
want of the muſter-roll required by the treaty between £range and 11 
America; on the other hand to prove that the foundation of it was 1 
2 the want of the muſter roll required by the French ordinance. | 


And the following caſes were referred to; Bernard: v. Mottenx, 
Dougl. 574 3 Mayne v. Walter, E. 22 Geo. 3. B. R. Park, 4143 
Barziilay v. Lewis, ib 410, Tr. 22 Ges. 3. B. R.; Salgucoi v. 
Mocdmaſe, ib. 413. H. 24 Geo. 3.; Saloucci v. Johnſon, ib. 415. 
Tr. 25 Geo. 3.; De Souza v. Ewer, Guildh. Sitt. after Hil. 17893 
Calvert v. Bovill, ante, 7 vol. 523; and Geyer v. Aguilar, ib. 

681. 
Lord KEN Tox, Ch. J. In deciding this caſe I do not mean to 
break in upon the authority of thoſe caſes in which it has been de- 
O2 termined 
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termined that the ſhip inſured muſt be ſea-worthy, that ſhe myſt 
have a proper crew and pilot, and that ſhe mult be navigated not 
only according to the law of nations but alſo according, to the par. 
ticular treaties that ſubſiſt between the country to which the ſhip 
belongs and other countries. But the ground on which my opinion 
is formed in this caſe is a very ſhort one. In general there is no 
doubt but that the ſentence of a Court of Admiralty is concluſive 
as to the points which it profeſſes to decide: it was ſo ruled in the 
caſe of Hughes v. Cornelius (a), and that has been acknowledged to 
be law ever ſince. But the ſentence of ſuch a Court is only con- 
cluſive on the points which it profefles to decide; and the only 
queſtion here is what point the Court of Admiralty has decided, 
Now the ſentence recites many faCts into which it is not neceſſary 
to inquire; but the ſole reaſon given for the adjudication, at the 
concluding part, does not affect the caſe before us. The French 
Court of Admiralty did not condemn the ſhip and cargo for a non- 
compliance with the treaties that ſubſiſted between France and 
America : if they had condemned the ſhip and cargo for having 
violated any ſuch treaty, we ſhould not have been able to extricate 
ourſelves from the effect of ſuch a ſentence. But the ſhort ground 
on which I proceed in this caſe is that the condemnation by the 
French Court of Admiralty is expreſſed towards the conclufion of 
it to be becauſe «the ſhip belonged to the enemies of the French 
Republic.“ We cannot now inquire whether France and America 
were at enmity with each other: the foundation of this ſemence 
is that the prize bclonged to the enemies of the French Republic. 
The French Court of Admiralty did not condemn the fhip and 


cargo becauſe the ſhip had not the proper documents on board; 


but after ſtating a variety of matter they at length arrived at this 
concluſion (whether rightly or not we cannot inquire) that the 
ſhip belonged to the enemies of the [rench Republic: but that 
does not deliver the underwriters from their reſponſibility on this 


policy of aſſurance. If there had been a warranty that the ſhip 


was an American, then this ſentence would have ſhewn that the 
warranty had not been complied with: but there being no ſuch 
warranty, I am of opinion, for the reafon before given, that the 
plaintiff is entitled to recover. 

Gros:z J. This is an action for an indemnity for the loſs of 
goods that were inſured on board the ſhip Mercury, which was an 
American ſhip having on board all neceſſary papers indicating her 


(a) 2 Chow, 252, 
to 
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to be an American; ſhe had on board a muſter- roll, though it 
was not ſigned or certified by any public officer; it alſo appears 
by the caſe that there was no warranty that the ſhip was an 
American, but that on the contrary the broker reſuſed to warrant 
her to be an American: under theſe circumſtances, the loſs having 


been proved, it throws on the underwriter the burthen of ſhewing 


ſome reaſon why he ſhould not be reſponſible for the loſs; the 
reaſon aſſigned is that the ſhip was loſt by the negligence of the 
owner in not having on board the roll-d'equipage, and that ſhe was 


condemned by the French Court of Admiralty on this ground. I 


agree with the defendant's counſel that it was neceſſary for the 
ſhip to have all thoſe documents on board that an American ſhip 
ought to have; I alſo agree that the not having them on board is 
ſuch negligence in the owner of the ſhip as will excuſe the under- 
writer; and if the ſhip had been condemned for the want of any 
ſuch papers, it would have been concluſive in favor of the inſurer. 
Now, in order to prove that the ſhip in queſtion had not all thofe 
documents that an American ſhip ought to have, the defendant's 
counſel have referred to the ſentence of condemnation : but in con- 
ſidering that, we can only look at the ground of the ſentence itſelf 
and not at the previous reaſons which are there ſtated; and the 


. expreſs ground of adjudication is that the fhip belonged to the 


enemies of the French Republic : but that does not negative any 
fact or any circumſtance that the plaintiff was bound to prove in 
order to maintain his action againſt the underwriter. 

LawRENCE, J. The counſel in arguing this caſe were led 
to tne diſcuſſion of many points that it is not neceſſary for us to 
determine. At the ſame time I think that on the former argument 
many things were taken for granted to which I cannot aſſent. 
Among other things it was ſaid that the ſhip inſured muſt be 
navigated according to the laws of the country to and from which 
the ſails : but I rather think that that propoſition is not ſupported 
in its extent by the caſes. It is true that if the aſſured bring an 
action here on a policy of aſſurance, effected contrary to the laws 
of this country, he cannot recover: but I do not know that the 
caſes have gone farther, and decided that no action can be main- 
tained here on a policy of inſurance made contrary to the revenue 
laws of another country (a). I alſo doubt whether there is any 
analogy between a caſe like the preſent and caſes where there is an 


(a) Vid. Ho. man v. Fobnſn, Coup. 341-3 and Biggs v. Lawrence, ante, 3 vol. 454. 
03 implied 
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implied warranty of ſea-worthineſs. The latter is implied from 
the nature of a contract of inſurance. The conſideration of au 


Can15TIE ;nſyrance is paid in order that the owner of a ſhip, which is capa. 


SL. ble of performing her voyage, may be indemnified againſt certain 


contingencies; and it ſuppoſes the poſſibility of the underwrite; 
gaining the premium: but if the ſhip be incapable of performing 
her voyage, there is no poſſibility of the underwriter's gaining 
the premium; and if the conſideration fail, the obligation fails, 
In the caſe of the Milli frigate (a) it was ſaid that the ſhip's being 
capable of performing the voyage was the ſubſtratum of the con. 


tract of aſſurance. So if a ſhip ſail without a ſufficient crew, ſhe 


is incapable of perſorming her voyage. But that is not the caſe 
of a ſhip not having proper documents on board; the may nevet. 
theleſs perform her voyage; at leaſt there is no certainty that ſhe 
will not, as there is in the other caſes above alluded to. I have 
merely thrown out theſe doubts in conſequence of what fell from 
the counſel on the firſt argument, without meaning to give ary 
deciſive opinion upon theſe points. It has been contended hoy. 
ever on the part of the deſendant that the ſhip in queſtion wa 
condemned for not having on board thoſe papers that are required 
by the treaty between France and America; and if that had been 


the expreſs ground of the ſentence of the Court abroad, I ſhould 


have felt great difficulty in reſiſting its effect as applied to this 
action: but that is not the ground of their deciſion. They hare 
ſtated many things that induced them to draw the concluſion that 


ſhe was the property of an enemy; but that is the ground of tle 


ſentence, In conſidering a foreign ſentence lately in an action 
on a policy of aſſurance this Court ſaid that they could not ex- 
amine the premiſes that led to the concluſion of that ſentence: 


ſo here, we muſt confider the ſentence itſelf as concluſive on that 


point, but we need not examine the premiſes that led to that 


- concluſion ; and the ground of condemnation is that the ſhip 
belonged to the enemies of the Republic. For this reaſon there- 


fore, without giving any deciſive opinion upon the other topics 


that have been diſcuſſed, I concur with the reſt of the Court w 


the judgment given. 12 
. Poſtea to the plaintifl. 


fo) Park, 252, &c. 
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» | CorLaxd and Others, Aſſignees of Ginctr, a Bank- 
in rupt, again/# STEIN and Others. | 
er Fc | k 

15 HIS was an action of aſſumpſit for money had and received 
' WE T: IE. : 
p by the defendants for the uſe of the plaintiffs as aſſignees, to 
„ „ which the general iſſue was pleaded; and at the trial at the ſit- 
p i tings after laſt Trinity term at Guildhall a verdict was found for 
k 5 the plaintiffs for 848/. 16s. 11d.; ſubject to the opinion of this 
= Court on a caſe reſerved. 
. = In October 1796 Mr. Macfarlane, as broker to the bankrupt, 
; 4 applied to the defendants to advance a ſum of money upon the 
= credit of a quantity of ſalt, which he offered to eonſign to them 
| A as factors to ſell on account of Ginger, which was then faid to 
ode depoſited in a warchouſe rented by the bankrupt, and which 


* 


had been conſigned to him by different ſhips. To induce the 
defendants to advance the money, and to impreſs them with a 
belief that the quantity of ſalt was ſufficient to cover the ſum 
Macfarlane applied for, he delivered to them a paper in the hand- 
writing of the bankrupt, and ſigned by him as a correct account 
55 of the ſalt according to the beſt of his knowledge and belief, 
making it appear to amount to 439 tons and 4 buſhels. After 
ſome communication between the parties the defendants agreed 
to advance 3550/7. to the bankrupt on the conſignment of 350 
tons of this ſalt to them for ſale on his account, upon his making 
2 regular invoice thereof containing an authority for ſuch ſale. 
In conſequence of this agreement the bankrupt on the 24th of 
October 17 96 made out this invoice; © Invoice of 350 tons Liver 
pool ſalt, conſigned to Meſſrs. Stein, Smith and Co. by Richard 
NY Ginger, to be fold by them for his account. London 24th of Octo- 
5 ber 1796, 350 tons Liverpool ſalt in bulk at 131. 155.48 121. 10s, 
5 Errors excepted, Richard Ginger.“ This invoice was tranſmitted 
by the bankrupt to the defendants incloſed in the following letter, 
ſigaed by the bankrupt z „ Meſſrs. Stein, Smith and Co. London, 
I beg leave to hand your invoice of 350 tons ſalt, which you 


PE 
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r 


2 : Win ol 
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proceeds to my credit. As I ſhall want money before the ſalt can 


be ſold, I will be obliged to you for acceptance of ſuch dates as 
can be agreed on; and I hereby promiſe to keep you free of ad- 


vance.” On the 29th of Od iober 1796 Macfarlane as the bank- 
04 rupt's 
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A trader af- 
ter a ſecret 
act of bank 
ruptcy con- 
gned good 
to a f. actor » 
who agreed 
to advance 
moneythere- 
on, and 0 
cordingly ac- 
cepted and 
paid bills 
drawn on 
him by the 
trader; a 
commiſſion 
afrerwards 
iſſued againft 
the trader on 
ſuch prior 
act of bank. 
ruptcy, after 
which the 
factor ſold | 
the goods 
and received 
the money: 
held that he 
was anſwer- 
able to the 
aſſignees for 
the value of 
the goods. 


will pleaſe to receive and diſpoſe of for my account, and paſs the 
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1799, rupt's broker delivered the key of the warehouſe in which the 
— — ſualt was depoſited to the defendants; and on the 31ſt of that 


q 
ons month they advanced the bankrupt by the hands of Macfarane 
STEIN. 1ooo/., and they at the ſame time delivered to him bills of ex- 
change drawn by their houſe at Leith and accepted by them to 
the amount of 2000/. more, which bills are as follows; viz. two 
bills dated 29th October at three months date for 500/. each, and 
five other bills of the ſame date payable two months after date for h 
150. 175. 200. 230 J. 245 J. making in all 2co0/.; and the de. | 
fendants on the 5th of November 1796 accepted one other bill for | 
the bankrupt dated 31ſt of Ofcber at three months, for 550, 
more, making the whole of their advances and acceptances 35 500. 
On the 10th of November 1796 the defendants? clerk went to the | 


warehouſe to look at the ſalt, when he found that there was not 
above one-fourth of the quantity mentioned in the invoice ; upon 
the defendants being informed of this, inquiry was immediately 
made after the bankrupt to account for the deficiency, who nat 
giving the defendants the ſatisfaction they required, and they con- 
ceiving that a fraud had been practiſed on them by the bankrupt 85 
and Macfarlane, writs were iſſued againſt them both at the ſuit of . 
the defendants, upon which they were arreſted, and there was , 
found upon Macfarlane the deſendants' acceptances to the amount 
of 1625 J. which were given up; and the remainder were duly paid 5 
! by the defendants making their advances on the credit of the ſalt S 
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M 
1 19251. On the 25th of Augy 1796 Ginger committed an act FA 
. [ of bankruptcy unknown to the defendants ; and he continued E 
=. publicly in the management of his buſineſs until after the defend- Y 
| 1 ants advanced him the money and bills before mentioned. On A 
1 the 12th of November 1796 a commiſſion of bankrupt was award- # 
Wi ed and iflued againit Ginger, under which he was declared a : 
N bankrupt on the 18th of the ſame month, and his effects aſſigned 7 


to the plaintiffs. In purſuance of an agreement entered into by 
I; the attornies for both parties, the ſalt has been ſold, and conſiſted 
1 of 76 tons and a fraction, which netted upon ſale 8484. 16s. 11d. 
„ | which has been paid into the hands of the defendants ſor the uſe 
| | of thoſe who are entitled to it; aud the queſtion is, whether the 

Wl | 1. plaintiffs or defendants be entitled to that ſum? the verdict to be 
entered accordingly. 

Tt was mutually agreed that no advange ſhould be taken of the 
form of the action in this caſe, which had been fettled by conſent 
to try the queition on the bankrupt laws. ; 
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The caſe was argued in the laſt term by Wood for the plaintiffs 1799. 
and Perceval for the defendants; and now by Egſtine for the £< 
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former, and Gibbs for the latter. | rr 1 
For the plaintiffs it was contended that by the words and ſpirit 57A. 1 


of the bankrupt laws all the property of a bankrupt, including 
debts due (4) to him as well as moveable goods and chattels, veſts 


1 by relation in his aſhgnees from the time of the act of bankruptcy q! 
committed by him, unleſs in the particular caſes excepted by the 1 
1 ſtatute 1 Jac. 1. c. 15. J. 14. 21 Fac. 1. c. 19. / 14. and 19 9 
#] Geo. 2. c. 32. f. 1. And by the firſt ſection of the 21 Jac. 1. 4 | 
C. 19. it is expreſsly enacted that “ all the ſtatutes and laws by 
 theretofore made againſt bankrupts, and for relief of creditors, 30 
” ſhall be in all things largely and beneficially conſtrued and ex- | 
E pounded for the aid, help, and relief, of the creditors, &.“ The 9 
$ firſt exception, which is in the 1 Zac. I. c. 15. J 14. is, © that no 4 
15 debtor of the bankrupt be thereby endangered for the payment ef 4 
his debt truly and bona fide to any.ſuch bankrupt before ſuch time Bl. 
” as he ſhall underſtand or know that he is become a bankrupt.” 1 
But that clauſe cannot apply to the preſent caſe, as the defendants iN j 
were creditors and not debtors of the bankrupt: there was nothing 4 
in the tranſaction which could conſtitute a debt from them to him, . 1 
; for the ſalt which was pledged to them was not fold until after the 3g | 
” commiſſion iſſued; and the exception in the ſtatute muſt be con- 1 
; fined to payments made by ſuch as were debtors to the bankrupt 


at the time of the ſecret act of bankruptcy: but where the whole 
tranſaction atiſes afterwards, the party cannot be conſidered as a 
| debtor of the bankrupt, becauſe by relation the goods ſold which 
| created the debt were at the time of the ſale the property of the 
aſſignees. The next exception, which is by 21 Fac. I. c. 19. /. 14. 
applies to purchaſers from the bankrupt for valuable conſideration 
under certain circumſtances not affecting this caſe. Laſtly, the 
third exception, made in the {ſtatute 19 Geo. 2. c. 32. /. 1., is 
equally inapplicable to this caſe; for that is ſpecially limited to 
payments made by bankrupts to their creditors for goods fold, or 
on bills of exchange drawn, negociated, or accepted, by ſuch bank» 
rupts. But ſecondly, even if the ſtatute of the 1ft of James 
were to receive a larger conſtruction than the words themſelves 
5 imply, and if it extended to perſons who became debtors to the 
bdankrupt after the act of bankruptcy committed, ſtill it would 
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1799. not protect theſe defendants who were only factors and not pur. 
— chaſers of the goods. The goods were not ſold, but only pledged, 
py to them by the bankrupt; therefore in no ſenſe could they be 
STzin. debtors to him. The tranſaction was a mere mortgage, which i; | 

not within the protection of the ſtatute : and the defendants are 
ſill leſs entitled to favour than a common mortgagee ; for they 
were to get commillion as well as intereſt for the money advanced 
by them. Neither can it be contended here that the defendang |M- 
as factors had a lien on theſe goods in reſpect of the bills acceyteqg | 
and paid by them; for a factor can only have a lien on the gooe; MW 
of his principal, but the ſalt was the property of the aſſignees, why 
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ing both the money of the defendants and the goods in reſpect 
of which ſuch money was advanced. And, admitting that the 
aſſignees had an option to affirm or diſaffirm the bankrupt's con- 


were ſtrangers to the tranſaction. | 
For the defendants it was argued that the rule of relation in tie 
_ bankrupt laws, having been adopted to prevent fraud, ought not to N 
be uſed as a mean to enable the aſſignees to commit fraud by retain- 5 
oF 


tricts, they ſhould be put to their election, and the tranſaction if 1 
diſaffirmed in part ſhould be reſcinded in toto; which could only | 
be done in this inſtance by the aſſignees repaying the money al- 
vanced on the ſalt, and taking the ſalt back again. The caſe in : 3 
queſtion falls, if not within the letter, yet within the ſpirit of the 
exceptions in the 1 Fac. 1. and 19 Ges. 2.; and the Court in ex WM 
pounding thoſe clauſes will conſider that they were introduced as x 
| juſt and reaſonable exceptions to the ſeverity of the bankrupt las, 


and that they are therefore to be conſtrued liberally and benefi- WM 
cially, and to include caſes ſtanding in pari ratione. On this prin- I 
ciple the Court will not reſtrain the word debtor in the ſtatute of Y | 
James to one who is a debtor at the time of the act of bankruptcy 
only, but will extend it to ſuch as become debtors at any time 75 
afterwards before the iſſuing of the commiſſion and without no- 
tice of any act of bankruptcy ; for the hardſhip is the ſame, and 
the reaſon of the exception extends equally to both, But if this 
were doubtful upon the words of that act, the meaning of theſe 
words is explained by the Legiſlature in the ſubſequent act of 
the 19 Geo. 2. made in pari materia; in the preamble of which 
it is recited that traders frequently commit ſecret acts of bank- 
ruptcy unknown to their creditors and others with whom in the 

- courſe of trade they have dealings and tranſactions, and ſtill con- 


tinue to appear publicly and carry on their trade and dealings I 


Es. 
WO. "ge FI "ORR LE 


IN THE THIRTY-NINTH Yrar or GEORGE III. 


by buying and ſelling goods, negotiating bills of exchange, and 

paying and receiving money on account thereof in the uſual way of 
trade, in the ſame open manner as if they were ſolvent, &c. The 

act then proceeds to provide for part of the miſchief before recited, 

namely, that creditors receiving money for goods ſold by the bank- 
rupt or in reſpect of bills of exchange, without notice of the act 
of bankruptcy, ſhall not be obliged. to refund the money to the 
aſſignees. It is evident from the wording of the preamble that 

the Legiſlature conſidered that they had before made proviſion by 

the 1 Jac. 1. for all payments made to the bankrupt on account of 
goods or receipts of money by him in that reſpect, otherwiſe when 

they recited the miſchief they would have proceeded to give the 

ſame remedy as in the other caſes ſpecified : and if the two ſta- 

tutes be expounded together as making one law, and the preamble 

and enacting parts of both be incorporated together, it will then 

appear that the Legiſlature, after reciting the very miſchief which 
has happened in the preſent caſe, and extending the remedy to 
all debtors of the bankrupt without notice of the act of bank- 
ruptcy, neceſſarily meant to include this caſe, which is where the 
defendants by accepting the goods from the bankrupt became 
debtors to him to the amount of the value when ſold, and in re- 
ſpect thereof may fairly be conſidered as having by their accept- 
ance and ſubſequent payment of his bills made a payment of ſo 
much to him on account within the meaning of the act of James: 
but the effect of this action is to compel the defendants to pay the 
value of the goods again to the aſſignees. In Drinkwater v. Good- 
win (a) a factor who had become ſurety for his principal was ad- 
Judged to have a lien on the price of goods ſold by him for his 
Principal, although the money was not received until after the 
bankruptcy of the principal, and a commiſſion taken out and 
notice from the aſſignees to the defendant, the purchaſer, not to 
pay it to the factor. But the caſe neareſt in point to the preſent 
is that of Foxcroft and others aſſignees of Satterthꝛuaite v. Devon- 
ſhire and others (5): that which was an action of aſſumpſit for 
money ariſing from the ſale of goods conſigned by the bankrupt 
to the defendants, and ſold by them as factors, in refpect of which, 
the defendants had made payments to the bankrupt on account: 
but it appeared that Satterthwaite had committed ſecret acts of 
bankruptcy prior to the whole of the tranſaction; and the prin- 


(e) Comp. 251. (5) 2 Burr. 931, 1 Blac. Rep. 193. ; and alſocited from a MS. of Yates J. 
cipal 
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cipal queſtion was, how far thoſe payments were protected under 
the bankrupt laws. It is true that the caſe turned principally on 
the ground of a miſdirection of the Judge who thought the tranſ. 
action was fraudulent within thoſe laws; but Lord Mansfield in 
giving judgment expreſsly ſaid, that if it appeared to the Court 
clearly that on the whole no injuſtice had been done to the de. 
fendants by the verdict againſt them, or that the plaintiffs by 
another form of action could recover all that they had got by the 
verdiCt, they would not interfere, though they thought the ground 
of the verdict wrong. The Court therefore by granting a new 
trial did expreſsly determine upon the right of the defendants as 


factors to retain the price of the goods in their hands to indem- 


nify themſelves for the payments made to their principal on ac- 
count, though after a ſecret aCt of bankruptcy committed by him, 

In reply; to the caſe of Drinkwater v. Goodwin, it was anſwered 
that there the goods were put into the hands of the factor and 
ſold by him before any act of bankruptcy committed by the prin. 
cipal, and conſequently when he had a full right to bind the pro- 
perty. As to Foxcroft v. Devonſhire, it was obſerved that, ſo far 
as the point in judgment went, it did not affect this queſtion ; for 


it only decided that ſuch a tranſaction without notice of the bank- 


ruptcy was not a fraud in law; that though Lord Mansfeld de- 
livered an obiter dictum in favour of the defendants, the queſtion. 
did not appear to have been fully conſidered; for the defendants 
were ſuppoſed to be protected under the 19 Geo. 2., which clear- 
ly does not apply to ſuch a caſe; and the queſtion was neither 


argued nor decided upon its true ground, namely, the poſitive pro- 


viſions of the Statute Law. But that at any rate the opinion, 
however reſpectable, could not outweigh the clear words of the 
bankrupt laws: nor could any argument of hardſhip prevail 


_ againſt them, as was ſaid by the Court in Bradley v. Clark (a). 


Lord Kenyon, Ch. J. This caſe, when duly conſidered, is nota a 
caſe of difficulty. We ordered the ſecond argument not on account 
of any difficulty that this caſe itſelf preſented to the Court: but 
the caſe of Foxcroft v. Devonſhire was preſſed upon us on the former 
argument as a decifion directly in favour of the defendants; and 


| that caſe is involved in ſo much obſcurity that when it was cited 


we did not immediately ſee how far it applied to the caſe before 
us: but having ſince had an opportunity of examining that caſe, 


(a) Ante, 5 vol. 197. 
we 
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we find that there was no point there decided that will claſh with 1799. 3 4 7 
our opinion in this caſe. It appears that that caſe was not tho-— 1 
roughly underſtood on the firſt trial, and all that was there judi- 3 1 
cially decided by this Court was that a new trial ought to be STz1x, A 1 
granted in order that the caſe might be more fully inveſtigated. 1 


Mansfield favorable to the argument of the defendants in this 
caſe : but even if ſuch had been his judicial opinion, we muſt 
have examined the grounds of it, and after paying every attention 
that is due to the opinion of ſo great a man we mult have de- 
cided according to the proviſions of the ſtatutes alluded to. 

A deciſion in favor of the defendants in the preſent action 
would be contrary to all the bankrupt laws and to the caſes that 
have been determined upon them on the ground of relation back 
to the act of bankruptcy. I will not now inquire whether or not 
the Legiſlature acted wiſely in framing thoſe laws, nor can we 
decide here on the hardſhip of a particular caſe : many great men 
have doubted of the propriety of the whole of the bankrupt laws: 
but as long as they remain in force we are bound to conform to 
them. The doctrine of relation obtains univerſally through all the BY 
bankrupt laws, except in the caſes that are particularly excepted; 4 if 
and this caſe does not come within either of thoſe exceptions. 1 

The argument of the defendants goes the length of aſſerting that 
if a bankrupt after a ſecret act of bankruptcy ſell or mortgage his 
eſtate, ſuch ſale or mortgage will be valid. It is true that if no 
commiſſion be taken out for five years after the ad of bank-' 
ruptey committed ſuch ſale would be good; there is a ſtatute (a) 
limitation in ſuch a caſe; but in no other caſe can ſuch a ſale be 
protected. In the preſent caſe the goods were delivered in Oc- 
tober 1796, but now it appears that the bankrupt by having com- 
mitted a ſecret act of bankruptcy two months before was incapa- 
citated from diſpoſing of theſe goods to the prejudice of his ere- 
ditors at large : this is a hard caſe on the part of the defendants, 
but we are compelled to decide againſt them by poſitive law, ark] 
can only ſay ita lex ſcripta eſt. 

Gross, J. The facts in this caſe are ſhortly theſe : the Fo 
fendants after a ſecret act of bankruptcy committed by Ginger re- 
ceived goods from the bankrupt, and advanced money on them 
a commiſſion of bankrupt was afterwards taken out; the goods 
were then ſold, and the money is in the hands of the defendants. 


F 

l 
It is true indeed that ſome expreſſions there dropped from Lord 4 

? 


(a) Stat, a2 Fac. IT, Co 19. J. 14. 
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1799. And the queſtion is whether or not this money by law belongs to 


2 4 


SrrIN. 


= 


Corr. and clear: the goods, when they came into the hands of the defend- 


: again 


the aſſignees of the bankrupt. In this cafe ſome propoſitions are 
ants, belonged to the aſſignees; they were delivered to them to 
be fold on the bankrupt's account without the authority of the 
aſſignees; in the hands of the defendants they were {till the goods 
of the aſſignees, unleſs there be any law to alter the property, 
After the goods were ſold, the produce of them belonged to the 
aſſignees, unleſs there be any law to warrant the deſendanty 
to fell the goods without the authority of the owners, and 
when they had ſold them to put the money into their own 
pockets. As a mere naked caſe between J. and B., unmixed with 
the fact of bankruptcy, the law is clear; for my goods in the 


hands of another I may maintain trover, and for the ue of 


them an aQion for money had and received. 


The queſtion then is whether» or not the law, either by poſi. 


tive words or by the conſtruQtion put upon them, enables the de- 
fendants to retain this money againſt the aſſignees. It is ſaid 
that they may retain the money; 1ſt, As factors; 2dly, On the 
true conſtruction of the ſtat. 1 Fac. 1. c. 15, or on that of the 
19 Geo. 2. c. 32., or on the conſtruction of both of them moulded 
together and conſidered as one law ; and it was alſo contended 
that the caſe of Foxcroft v. Devonſhire is expreſsly in point to this 
purpoſe. Firſt then, can the defendants retain this money as fac- 
tors? As factors of whom? of the bankrupt z the goods were not 
his, but belonged to the aſſignees, and the defendants were not 
the factors of the aiüguces. If the defendants had received the 
goods before the bankruptcy of Ginger, there might have been a 
lien, and this caſe would have been like that of Drinkwater v. 
Goodwin which was referred to in the argument. But the preſent 
caſe is diſtinguiſhable from that; there the factor received the 
goods of the bankrupt before the act of bankruptcy, and when they 
belonged to the bankrupt: here the goods were received by the 
defendants from the bankrupt after the bankruptcy, when they 


belonged to the aſſignees; and I know of no caſe which gives a 


factor a lien on goods ſent to him by a perſon to whom the goods 
do not belong. Then, ſecondly, is this a caſe within the ſtat. 1 
Fac. 1. c. 15., which enacts that no debtor of the bankrupt ſhall 
be endangered for the payment of his debt to a bankrupt before 
he ſhall underſtand or know that he is become a bankrupt ? Cer- 
tainly not. Here was no payment of any debt to the bankrupt ; 
the money advanced by the defendants was a loan to the bank- 
rupt 3 it was advanced after he became a bankrupt, and the de- 
fendants 
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ſendants were in no wiſe his debtors; ſo that this caſe in no re- 1799. 


ſpects falls within the proviſo. Nor does the caſe come within 
| 2 AND 


the other ſtatute, 19 Geo. 2. c. 32. The proviſo in the ſtat. 1 


1c. Il. was made to protect debtors, this proviſo was introduced 3 . 


for the protection of creditors in reſpect of goods really and bona. 


ſide ſold to ſuch bankrupt in the uſual and ordinary courſe of 


trade and dealing g from the repayment of ſuch money as ſuch credi- 
tors had really and bona fide and in the uſual and ordinary courſe! 


of trade and dealing received. In this caſe no goods were ſold: 


to the bankrupt, nor was any money received by the defendants: 


as creditors of the bankrupt; the goods were ſent to be fold by 
them, but were not fold to them; and therefore this caſe does not 


come within this ſtatute. But then we are deſired to read the 


proviſo in the ſtat. 1 Jac. 1. after the recital in the ſtat. 19 


Geo. 2. It is new to read a preamble or a recital in a ſubſequent 
ſtatute to explain a former act; and if the Legiſlature had intended 


that it ſhould. be ſo explained in this inſtance, -a very few words 


in the latter ſtatute would have anſwered the purpoſe. However 
I will read the two together: the preamble in the 19 Geo. 2. is 


this; © Whereas many perſons within the deſcription of and liable 
to the ſtatutes concerning bankrupts frequently commit ſecret acts 


of bankruptcy unknown to their creditors and other perſons, with 
whom, in the courſe of trade, they have dealings and tranſactions, 


and after the committing thereof continue to appear publicly and 
carry on their trade and dealings by buying and ſelling of goods 


and merchandizes, drawing, accepting, and negotiating bills of 


exchange, and paying and receiving money on account thereof, 


in the uſual way of trade, and in the ſame open and public man- 
ner as if they were ſolvent perſons and had not become bank- 


rupts; and whereas the permitting ſuch ſecret acts of bankruptcy 
to avoid and defeat payments really and bona fide made in the. 
caſes and under the circumſtances above-mentioned, where the 
perſons receiving the ſame had not notice of, or were privy to, 
. ſuch perſons having committed any act of bankruptcy, will be a 


great diſcouragement to trade and commerce, and a prejudice to 


credit in general-;” then the proviſo in the ſtat. 1 Fac. 1. c. 15. 


is, * That no debtor of the bankrupt be hereby endangered for 
the payment of his debt truly and bonà fide to any ſuch bankrupt 


before ſuch time ag he ſhall underſtand or know that he is become 
a bankrupt,” 
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a bankrupt.” But the anſwer to the argument derived from that 
mode of reading the ſtatutes is that the defendants in this caſe 


CoPLAND were not debtors to the bankrupt ; that it is not contended that 


againſt 


ST a8, 


the bankruptcy is to avoid or defeat any payments made to the 
bankrupt for goods or on the acceptances of bills of exchange: 
it is only contended that the bankruptcy is to veſt the property 
of the goods in the aſſignees, and thereby avoid any right ſuppoſed 
to be veſted in the defendants by the bankrupt's ſelling theſe 


goods, and prevent the defendants having any lien upon them in 


conſequence of any act of the bankrupt after he became a bank. 
rupt. I had very little doubt on this caſe when it was argued in 
the laſt term, but IJ was not then prepared to anſwer the caſe of 
Foxcroft v. Devonſhire which was repreſented to us as deciſive of 
the preſent : but having fince had an opportunity of conſidering 
that caſe, I think it does not apply to this. The queſtion that has 
been agitated in this caſe was not raiſed there: it might have 
ariſen, but was not made at the trial; the caſe below was miſ- 
taken; it was left to the jury on the ground of fraud, but this 


Court thought that there was no fraud in law, and they granted 


a new trial for the purpoſe of having the caſe further conſidered, 
Therefore I am of opinion that that caſe is no — for the 
preſent. * 
LAWRENCE, J. The only thing that raiſed any doubt in th: 
minds of the Court on the firſt argument was the caſe of For- 
croft v. Devonſhire ; but on looking into that caſe it appears not 
to be applicable to the preſent. It has been decided in a variety 
of caſes that the legal effect of an act of bankruptcy is to enable 
the aſſignees, when a commiſſion is ſued out, to reſcind all the 


contracts made by the bankrupt after the act of bankruptcy com- 


mitted, and that relation takes place in all caſes except the three 


that have been alluded to in the argument, and which are ex- 


cepted by the different ſtatutes. This does not appear to me to 
be one of thoſe excepted caſes ; it was a loan of money after the 


act of bankruptcy committed: and therefore the aſſignees are en- 


titled to recover in this action. 


Poſtea to the plaintiffs. 
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The KING again? G. Gasxin, D. D. other on. 


a mandamug 


otherwiſe Benedict Gracechurch and Saint Leonard Eaſtcheap, to reſtore) 
in London, having been called upqn by a mandamus to reſtore John eee 
Fulbrook to the office of pariſh-clerk of the ſaid united pariſhes, did not ſtate 
made a return to the mandamus in which he aſſigned ſeveral had ben 
cauſes for the removal of the clerk. After enumerating the dif- ſummoned 
ferent cauſes which ſhewed the indecent and indecorous conduct 3 
of the clerk on ſeveral occaſions, and among others that the clerk ae I 
was on a certain day intoxicated during divine ſervice and.inca- ved. 
pable of performing his office and that he officiated in an improper 
part of the church, the return concluded thus, that © for and on 
account thereof in the preſence of the ſaid F. Fulbrook and alſo in 
the preſence of the churchwardens of the ſaid united pariſhes I 
did as ſuch rector as aforeſaid remove and diſmiſs the faid 7. 
Fulbroot from his place and office of pariſh-clerk,” &c. 


Fervis took ſeveral objections to the return: but it is only 


TH E defendant, the rector of the united pariſhes of Saint Bennet A return [to 


neceſſary to mention one, on which the Court adjudged that the 


return was inſufficient, namely, hat it did not appear that Ful- 
brook had ever been ſummaned xo anſwer before he was removed, 
and conſequently that he had had no opportunity of making wy 
defence to the charges bzgught againſt him. 

Park, in anſwer to this objeCtion, relied on ** > 3 

1. Rex v. The Mayor, e. of London (a), where the Court refuſed 
to grant a mandamus to reſtore P. Roberts to an office from which 
he had been ſuſpended without having had notice to make his de- 
tence, it appearing that there was good ground for the ſuſpenſion. 
2. Rex v. The Mayor, &'c. of Axbridge (o), where a mandamus to 
reſtore was refuſed for a ſimilar reaſon. 3. Rex v. Tidderley (c), 
where the ſame point was determined on a return to a mandamus. 
There the mayor returned (to a mandamus to reſtore Tidderley to 
the office of a burgeſs of a corporation) that he had removed Tid- 


derley at his own requeſt ; an objection was taken to the return, 


and the Court ſaid that though the return was inſufficient, yet as it 
appeared that the party had no cauſe to be reſtored they would 
not reſtore him; and ſo (they ſaid) it was ruled in M inchęſter's caſe. 
4. Rex v. The Mayor, &c. of London (d); where an objection, taken 


(5) Corrp. 523. 


(a) Ante, 2 vol. 177. 
(4) A. 26 Geo. 3· B. R. 


(c) 1 Sid. 14. 
Vor. VIII. | P 
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The Eine defend himſelf but only that he had been ſummoned to attend in 


again 


G.Gasx1n, his place as alderman, was over-ruled. —Peſides which (it was con- 


CASES in EASTER TERM 


to a return to a mandamus to reſtore Mr. Wooldridge to the office 
of alderman that it was not ſtated that the alderman had notice to 


tended that) in this caſe it muſt be underſtood that the clerk was 


not condemned unheard, it being ſtated in the return that Doctor 


Gaſtin © in the preſence of the ſaid 7. Fulbrook,” & c. removed him 
&c. That the facts returned muſt be taken to be true: for if 


falſe, the clerk may have his action for a falſe return; and if. true, 


he ought not to be reſtored for a mere informality, becauſe the 
inſtant he is reſtored Doctor Ga/tin may again remove him in a 
more formal manner. 

Lord Kenyon, Ch. J. If we were to hold this return to be 
ſufficient, we ſhould decide contrary to one of the firſt principles 
of juſtice, audi alteram partem. The two firſt caſes cited in ſup. 
port of this return by no means warrant the poſition for which 
they were cited ; there the application was for a mandamus to 
reſtore ; and on hearing the whole caſe this Court refuſed to grant 
the writ becauſe it appeared on the party's own ſhewing that he 
ought to have been removed. In the next caſe cited the party 
muſt have had notice, becauſe it appears that he was removed at his 


own requeſt. And in the laſt caſe Mr. Wooldridge was ſummoned 


to attend in his place as alderman, which perhaps was conſidered 
as equivalent to formal notice. It is to be found at the head of 
our criminal law that every man ought to have an opportunity of 


being heard before he is condemned: and I ſhould tremble at the 
conſequences of giving way to this principle. I have no doubt 


but that Doctor Ggſtin has acted on this ocafion from the beſt 
motives ; and notwithſtanding our degiſion he will be perfect i 
juſtiſied in renewing his accuſation againſt this perſon and in re- 


moving him from his office in a more formal manner if the charge 


be true. 


Gnosk, J. The offences charged on the clerk are abundantly : 


ſufficient to warrant Doctor Gꝗſtin in removing him: but the pre- 
ſent proceeding is informal, and the return to the * is 
inſufficient. 

LAWRENCE, J. This was one of the grounds on which the re- 
turn in Bagg's caſe (a) was holden to be inſufficient. 

The Court therefore awarded a peremptory mandamus to reſtore 
Fulbroob. 


(a) 11 C. 99. & 
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Don on the ſeveral Demiſes of James Grtcory and Friday, 
8 April igth. 
DioNESs GEERE againſt JoHN WRHICHELO. 


HIS ejectment was brought on the demiſe of J. Gregory as to The role of 
one undivided third part of certain premiſes in Sex, and ue =—_ — 


. Geere as to another undivided thi apply to 
on the demiſe of P. Geere as ded third part. fes e., 


At the trial at the laſt aſſizes for S gſex a verdict was found for the nor to inhe- 
plaintiff, ſubject to the opinion of this Court on the following caſe. 3 


Elizabeth Lemmon widow, being ſeiſed in fee of certain lands without an 


in the pariſhes of Zevingzon and Folkington in Suſſex, by will dated 3 poſe 


12th January 1093 deviſed the ſame * to her ſon Richard Lemmon —— 


and her daughter Elizabeth wife of E. Baldy and their heirs for blos. 


ever, provided that if her ſaid ſon and daughter ſhould both have 3 


iſſue, then both their dividends aforeſaid were to go to the iſſue of and their 
. Wc 4 1 2 \ 4 * h 5 f, 
their own bodies; but if but one of them ſhould have iſſue, then ee 5 


the premiſes ſhould go to that iſſue, whether it be the child of her that if both 


ſon or daughter aforeſaid: but if they both died without iſſue of _ r 


their own bodies, then immediately to the right heir at law and his their divi- 


dends to go - 


heirs for ever.” On the deviſor's death her ſon and daughter en- to the iſſue 


tered and became ſeiſed of the eſtate by virtue of the will. Af- on _ 
| | ies; bu 
terwards by indentures of leaſe and releaſe (executed after the if but * 


death of Edward the huſband of Elizabeth Baldy) dated the 2 1ſt here iſſue 


: g then the 
and 22d of November 1748, Richard Lemmon granted all his undi- premiſes to 
vided moiety to Elizabeth Baldy in fee, and thereby covenanted hrs | 

''b 2 . , ** 
to levy a fine ſur cognizance de droit come ceo, &c. unto the held that 4. 


ſaid Elizabeth Baldy and her heirs of the ſaid moiety, which fine 719.720 


was thereby declared to enure to the uſe of the ſaid Elizabeth in 4. after- 


wards con- 


fee. Elizabeth Baldy had two ſons who died in her lifetime „eyed his 


without iſſue, and alſo one daughter Elizabeth who intermarried _ ” B. 
in fee by leaſe 


with Thomas Allen and died in the lifetime of Elizabeth Baldy, and releaſe 
leaving an only daughter Elizabeth Allen. Elizabeth Baldy by will With a coves 


nant to levy 


dated 6th October 1744 deviſed to her grand-daughter Elizabeth a fine; that 
created a baſe 


Allen in fee © all that her part and parcel of freehold lands lying in fee in B., 
Jevington and Folkington,” &c. | Elizabeth Baldy after purchaſing a which eſtate 


: : was after- 
moiety of the eſtate from her brother Richard Lemmon did not make war.:s con- 


any alteration in her will, but died inteſtate as to that moiety with- — . 
7 


out having barred the entail of her original moiety, and before any though that 
fine was levied by her ſaid brother purſuant to the deeds of leaſe „g A — 


and releaſe. And upon the death of E/izabeth Baldy on the 15th the death of 
of December 1748, Elizabeth Allen her grand-daughter entered 
5 P 2 | into 
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into poſſeſſion of the whole eſtate. A fine was afterwards levied in 


Trinity term 1749 of the moiety, wherein Zlizabeth Allen was 
plaintiff and the ſaid Richard Lemmon the elder deforciant, but no 
decd to lead the uſes of ſuch fine was then or at auy time after. 
wards executed. On the 27th of July 1749 Elizabeth Allen in- 


termarried with Benjamin Brooker, and died in April 1790 without 


iſſue and inteſtate. Richard Lemmon the elder had iſſue by his 


_ firſt wife one ſon named Richard Lemmon, and a daughter, Mar. 


tha, and by his ſecond wife had jiſſue three daughters, Ann, Eli. 
zabeth, and Grace; all of whom ſurvived their father. Richard 
Lemmon the ſon afterwards died without iſſue and inteſtate, leaving 
his ſiſter Martha of the whole blood and his three ſiſters of the 
half blood and the ſaid Elizabeth Brooker him ſurviving. Hig 
ſiſter Martha intermarried with John Whichelo, and afterwards 
died leaving John Whichelo, the preſent defendant, her eldeſt ſon 
and heir at law, who on the death of Elizabeth Baal entered 


Into poſſeſſion of the premiſes which he now retains. Ann 
the eldeſt daughter of Richard Lemmon the elder by his ſecond 


marriage is dead, leaving James Gregory one of the Tefſors of the 


_ Plaintiff her grandſon and heir at law. Elizabeth, the ſecond 
1 daughter of Richard Lemmon the elder by the ſecond ventre, died 


in June 1789 without iſſue; and Grace the third daughter is alſo 


dead leaving Diones Geere the other teller of the PRE her{only 


ſon and heir at law. 
The queſtion reſerved for the opinion of the Court was whether 


the plaintiff is entitled to recover the ſaid two third parts or either 
of them: if ſo, the verdict to ſtand ; if one only, the verdict to be 
entered accordingly; if N a verdict to be entered for the 


defendant. 
_  Conſte for the leſſors of the plaindif. By the will of Era 


Lemmon, from whom all the parties claim, Rithard Lemmon her ſon 


and Elizabeth Baldy her daughter took eſtates tail in moieties, as 


| tenants in common, with croſs remainders to their iſſue. After - 


wards by the ſale of Richard Lemmon's part to Elizabeth Baldy the 


whole veſted in her and de eſcended to Elizabeth Brooker then Elixa- 
| beth Allen. And upon her death without iſſue in 1790 the queſ 
tion is who are the iſſue inheriting under the entail created by 


Elizabeth Lemmon's will? Now the leſſors of the plaintiff, one of 
whom is the grandſon and the other the great-grandſon of R. Lem- 
mon the elder through his daughters by his ſecond marriage, are en- 


titled each to one third, and the defendant who claims through the 
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third. It is unneceſſary to conſider the operation of the fine in 


this caſe, whether or not it converted a moiety of the eſtate- tail 


into a fee, for in eithet way of conſidering the queſtion the leſſors Walen ze. 


will be entitled to the ſame proportion. For it is ſtated in the caſe 
that Richard Lemmon the ſon (through whoſe ſiſter Martha, of the 
whole blood, the defendant claims the whole) died in the life- 
time of Mrs. Brooker, and conſequently was never in poſſeſſion of 
the eſtate. But all the three ſiſters of Richard Lemmon the 
younger are equally of the whole blood of Richard Lemmon the 


father, from whom alone they muſt all claim, they being his heirs 
| ſpecial per formam doni. It is clearly ſettled that the rule of poſ- 
ſeſſio fratris does not apply to entails, Co. Lit. 15. 5. For the heirs 


in the entail are not to make title as heirs of the whole blood of 


the perſon laſt ſeiſed, as in the caſe of lands held in fee - ſimple, but 


as heirs to the original donee. Plowd. 57. Ratcliffe's caſe, 3 Co. 42. 


Goodtitle v. Newman, 3 Wilſ. 526. So on the other hand Martha 


the ſiſter of the whole blood of Richard the younger cannot claim 


lands in fee from him who was never ſeiſed, but can only claim 


from her father or grandmother, in which caſe the claims of Ann 

and Grace her half ſiſters ſtand upon an equal footing with her 

own. In either caſe therefore the leſſors are entitled to recover 
„ 


two thirds. 


Holroyd contra admitted that he could not claim more than one 


third for the defendant. 
Lord Kenyon, C. J. In the caſe of eſtates tail the half blood 


coming within the deſcription of the entail may inherit as effect- 


- * vally as the whole blood. There the rule of poſſeſſio fratris does 


not apply. Neither does it in the caſe of peerages. Nor does 


that rule hold even with reſpec to inheritances in fee-fimple unleſs 
there be an actual poſſeſſion of the brother, or that which has been 

| deemed equivalent. For in that reſpect there is a difference be- 
tween freehold and chattel leaſes outſtanding. In the former caſe 
ynleſs the elder brother afterwards obtain poſſeſſion by the receipt 
of rent or other acknowledgment, the deſcent will be to the younger 


brother of the half blood in preference to the ſiſter of the whole 
blood: but in the caſe of a chattel leaſe outſtanding, the poſſeſſion 


of the tenant is the poſſeſſion of the landlord; and there the rule 


of poſſeſſio fratris attaches (a). Inthis caſe it clearly appears that the 
children of Elizabeth Lemmon took eſtates tail under her will. 


| fa) Vi. Dee v. Keen, 7 vol. 390. Co. Lit. 15. a, and Jerk. 242, 
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1799- But it alſo appears to me, if it were neceſſary to enter into that 
* queſtion, that the conveyance by Richard Lemmon one of the 
again , tenants in tail of his moiety to his ſiſter having created a baſe 
WuicxzLo. fee (a), that eſtate ſo created was afterwards confirmed (6) by the 
fine, which though not levied until after the death of the releaſce 

was governed by the previous deed to lead the uſes of it. 


Per Curiam. Verdict to be entered for the plaintiff for two 


thirds. 


(a) Vid. Marſpall v. Clarke, 2 Ld. R.ym. 779. Doe d. Tyrrel v. Sbilſon, 3 Burr, 
1703. and Doe d. Neville v. Rivers, ante, 7 vol. 276, 5 | 
(5) Vid. Stapilton v. Stapilton, 1 Ath, 8. 


Friday, BEARDMORE againſt Fox. 
April 19th. : 
The leſſor of R EFLEVIN for taking the goods and chattels of the plaintiff 
eee in a dwelling-houſe in Piccadilly. The defendant, as bailiff 


rack rent 


(there being of M. Blount, acknowledged the taking, &c. as a diſtreſs for 1000. 


her per- 
ſon entiri,a due for one year's rent of the houſe on the 25th of December 


to any kind 1797. The plaintiff pleaded 1 in bar, 1ſt, as to 6o/. 85. 8 d. par- 


liable to con- 
tribute tothe And as to 391. 115. 4d., reſidue of 1001. he pleaded a tender 


expences of : In 8 
a party- wall and refuſal before the diſtreſs, whereupon alſo iſſue was joined. 


N 5 Secondly as to the ſum of 601. 85s. 8d. parcel of the 100/. the 


8 though plaintiff further pleaded that before the diſtreſs the party-wall 


—— between the dwelling-houſe and the houſe adjoining had been 


houſe de- pulled down by virtue of the ſtatute 14 G. 3. c. 78., and that in 


— purſuance of the ſtatute he had paid the 601. 8s. 8d. for one 


moiety of the expence of rebuilding the party-wall; and that by 
virtue of the ſtatute he deducted the ſum of 601. 8s. 84. out of 
the rent otherwiſe payable to Blount; Blount being the owner and 


perſon entitled to the improved rent of the dwelling-houſe in 


which, &c. 

The defendant replied that Blount was not the owner and per- 
ſon entitled to the improved rent thereof; on which alſo iſſue was 
joined. On the trial before Lord Kenyon at Weſtminſter at the 


ſittings after Michaelmas term the tender was admitted; and the 


jury by his Lordſhip's direction found a verdict for the defend- 
ant on the other two iſſues for 6o/. 86. 84., ſubject to the opinion 


of this Court on the following caſe. 
- # | 8 The 


cel of the 100/. riens in arrear; whereupon iſſue was joined. 
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The premiſes, for which the rent is claimed, conſiſt of a dwell- 
ing-houſe, &c.; and for ſome few years before and down to the 
22d of March 1787 the plaintiff and his partner V. Galley ſince 
deceaſed occupied the premiſes and carried on the buſineſs of 
ſtock-brokers and lottery-office keepers there at the annual rent of 
gol. Mr. Blount, being ſeiſed in fee of the premiſes, by indenture 
dated 22d March 1787 leaſed them to the plaintiff and Galley for a 
term of ſixty years from the 2 Sth of December then laſt at the annual 
rent of 100/. The leaſe contains a covenant for payment of the 
rent of 100/. „ without any deduction or abatement for or by 
means of any taxes rates aſſeſſments contributions impoſitions pay- 
ments or charges whatſoever that now are or ſhall cr may be 
charged or impoſed upon the premiſes or on M. Blount in reſpect 
of the ſame by authority of parliament or otherwiſe howſoever, 
the land-tax only excepted ;” and alſo a general covenant (a) to 
repair the premiſes. At the time of granting this leaſe the pre- 
miſes were greatly out of repair, and ſoon afterwards the leſſees, 
Beardmore and Galley, made conſiderable repairs and alterations 
therein, and expended about the ſum of 700/. In the end of the 


year 1795 and beginning of 1796 the wall between the houſe and 


the adjoining houſe was pulled down bythe owner of the adjoining 
houſe, who built a new party-wall. The expence which the 41{t 


ſection of the ſtat. 14 Geo. 3. c. 78. directs ſhall be borne by the 
owner of the improved rent of the adjoining building or ground, 
and to be paid by the tenant in poſſeſſion to the perſon at whoſe 


expence a new party-wall ſhall be built, amounted to 60/. 8s. 8d. 
which ſum was paid by the plaintiff to the perſon by whom the 
party-wall was built before the time of thediſtreſs, and notice thereof 
was given to the defendant and Mr. Blount, By agreement between 
the plaintiff and his co-leſſee Galley, dated 6th of February 1796, 


reciting that they intended to diſſolve their partnerſhip, the plaintiff 


undertook to convey his ſhare and intereſt in the dwelling-houſe 
and premiſes to Galley from the 21ſt of April then next for the 
ſum of 1000). . On the th of March 1796 Galley died. In May 
1796 Galley's executors cauſed the entire intereſt in the leaſe and 
premiſes to be put up to ſale by auction, and the ſame was bought 
by the plaintiff for 5777. 105., and the plainciff ſtill continues to 
carry on the buſineſs in them. In Auguſt 1797 Galley's executors 
conveyed back to the plaintiff the intereſt which Galley took in the 


(a) This covenant does not vary the queſtion, See Sangfeer v. Birkhead, Zoſ. & Pul, 


253. 
24 premiſes 


215 
1799. 
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5 1799 · premiſes under the agreement of the Gthof February 1796, and paid 
— him the ſum of 4221. 10s. being the difference between the ſum 
3 — of 10c0/. mentioned in the agreement and the ſum of 577. 104, 
Sau In conſequence of the pulling down and rebuilding of the party. 
Wall ſome expence was neceſſarily incurred by the plaintiff, and he 
took that opportunity to make further repairs and alterations, and 
upon the whole he expended upon the premiſes at that time 
- about 800 J. in addition to the ſum which he and Galley had before 
Jaid out thereon. 'The premiſes would now let for'a ſhop at the 
annual rent of from 180/. to 200/., and the ground whereon they 
ſtand, independently of the buildings, would let for buildings at 
the rent of 100/. a- year. The queſtion for the opinion of the 
Court is whether upon the true conſtruction of the ſtat. 14 G. z. 
C. 78. J 41. Blount is the owner and perſon entitled to the in. 
proved rent of the premiſes, and conſequently liable to bear the 
expence of the party-wall: if the Court ſhall be of opinion that 
he is, then a verdict is to be entered generally for the plaintiff; 
if the Court ſhall be of opinion that he is not, the preſent * 
is to ſtand. 
Abbott, for the plaintiff, relied on the latter words in the Rent 
14 Geo. 3. c. 78. / 41., © Whereupon it ſhall be lawful for the 
tenant or occupier of ſuch adjoining building or ground to pay one 
© moiety, &c. to ſuch firſt builder, &c. and to deduct the ſame ou! if 
the rent which ſhall become due from him to ſuch ozuner under 
hem he holds the ſame, c.“ to ſhew that in ſuch a caſe as the 
preſent the expence of the party-wall muſt be borne by the land- 
lord. Otherwiſe (he obſerved) the words at the beginning of 
"that ſection, „owner of the improved rent,“. muſt be conſtrued. 
« owner of the improved value; which conſtruction is not only 
contrary to the qbvious meaning of the Legiſlature and the words 
uſed but will alſo be productive of an infinity of actions. And 
he referred to the caſe of Southall v. Leadbetter (a), where it was 
| bolden that the Legiſlature intended, by this ſtatute, to throw the 
expence on the landlord when the leſſce takes a houſe at rack- 
rent. 
SGaſelee, contra, contended that the words « improved rent” 
ought to be conſtrued the ſame as“ improved value ; * otherwiſe 
if A. demiſed land on a building leaſe at the annual rent of 20% 3 
and the leſſee built and did not then let the _ the expence of 
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the party-wall would fall on the landlord who only received the 1799. 
ſmall rent of 205. per annum. Now here the plaintiff is the owner 
of the improyed value; for it appears by the caſe that the land — 
alone is worth 1000. per aunum and the houſe another 100 oe and Tr 
that he only pays 100/. a-year for the whole. He ſaid that this 

was diſtinguiſhable from the caſe cited, becauſe there the leaſe was 

only granted for twenty-one years, whereas this was a long leaſe 

for ſixty years of which only a few are expired; and therefore the 


leſſee has the principal benefit of the party-wall, the intereſt of 


the reverſioner being very remote. At all events the landlord, 
Mr. Blaunt, cannot be conſidered as the owner of the improved 
rent, ſince there is no improved rent at all in this caſe, there being 
only one rent, If this be a caſe for which the Legiſlature have 
made no proviſion in the ſtatute, the defendant has a right to 
avail himſelf of that omiſſion; ſince the plaintiff can only make 
his demand on the landlord on the authority of the act; and the 
words at the latter end of ſection 41., giving the authority, are 
& ſuch owner,” i. e., © the owner of the improved rent before- 
mentioned, 8 

But The Court were of opinion that under this act the expence 
of the party- wall muſt be borne by Mr. Blount, the landlord; that 
if they were to put a different conſtruction on the ſtatute, every 


leſſee at rack- rent, who happened to improve the houſe demiſed 


to him, would be liable to ſuch expence in conſequence of his 
improvements, which was highly unreaſonable. And that, if it 
were proper to make any alteration in the law in this reſpect, it 


con ai be de effected by the ann | 
| Poſtea to the pling 
——— — — — — 


Friday, 
The Kino again/t Dunx. 13 2 


Mu. Girdl: etone a magiſtrate of the county of Norfolk had con- The 5 Geo. 


victed the defendant for uſing engines to kill game under the 2 © 19: Je 
requiring 


5 Ann. c. 14. ; the 2d ſection of which provides that the proceed- che party re- 
moving a 


_ ings ſhall not be removed by certiorari unleſs the party convicted cane 


ſhall before the allowance of ſuch certiorari become bound to the by a magiſ- 
traie into 


proſecutor in 50/. with ſuch ſufficient ſureties as the convicting B. R. to 

enter into a 
recngnizance with two ſureties in 507. conditioned to proſecute the writ with effect, &c. is not com- 
plied with by the party and his two ſureties encering iato a recognizance in 25. each, but it muſt be in 
the entire ſua of Joh © 
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agai 
Dunx. viction into this Court by certiorari, in order to make an applica- 


tion for an information againſt Mr. Girdl:/one for mal- practice in 
his office, obtained the writ laſt term returnable immediately; 
and entered into a recognizance with two ſureties, each in 251, 
before another magiſtrate, and delivered ſuch recognizance with 
the certiorari to Mr. Girdleftone (O). | 
Mingay moved on a former day, upon production to the 
Court of the certiorari and recognizance, but without any return 
made to the certiorari, that the writ be quaſhed quia improvide 
emanavit; inaſmuch as there could be no regular allowance of it 
by the magiſtrate below unleſs the party convicted entered into 
a recognizance in 50. as required by the 5 Geo. 2. c. 19. LM 
and as the ſtatute was not complied with by a TECOgnizance of 
three perſons in 25/. each. And 
The Court (after hearing Erſtine on the other fide) were clearly 
of opinion that there ought to have been a ſingle recognizance of 
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1799. n ſhall think fit, with condition to pay to the proſecutor 
within fourteen days after ſuch conviction or procedendo granted 
The 4 © his full coſts, &c. (a). The deſendant intending to remove the con. 


(a) The Court did not decide whether or not the party convicted ſhould give 4 bond 
purſuant to this ſtatute before the removal of the conviction by certiorari into this Court, 
no objection having been taken by Mr. Girdleſtone's counſel on that ground; and in fact 
ſuch a bond was given before the motion was finally diſpoſed of, See the next note. 

(5) This method wes taken with a view to comply with the requiſites of the 5 Geo. 2. 
; throughout the whole argument it was aſſumed that this flatute applied 

to the preſent caſe ; and the attention of the Court was never called to that point. But 
it may admit of doubt how far that aſſumption was warranted ; for the title of the act 
of 5 Geo. 2. is © to oblige juſtices of the peace at their general or quarter ſeſſions to 
determine appeals made co them according to the merits of the cafe notwithſtanding de- 
fects of form, &c., and to oblige perſons ſuing forth writs of certiorari to remove orders 
made on ſuch appeals into B. R. to give ſecurity to proſecute the ſame with effect.“ The 
2ſt ſect. reciting that © in many caſes where juſtices of the peace are empowered to 
make judgments or orders great expences have been occaſioned by reaſon that ſuck 
judgments or orders have on appeals to the quarter ſeſſions been quaſhed on objections 
to form, &c.“ enacts © that upon all appeals to be made to the quarter ſeſſions againſt 
judgments or orders made by any juſtices as aforeſaid, ſuch juſtices ſhall upon ſuck appeal 
cauſe any defect of form in any ſuch original judgments or orders to be amended without 
eoſts, &c., and proceed to examine into the merits, &c.“ 
which this queſtion turned) reciting that ( writs of certiorari have been procured to re- 
move ſuch judgments or orders into B. R. in order to diſcourage and weary out the par- 
enacts © that no certiorari ſhall be allowed to remove any 

ſuch judgment or order, unleſs the party proſecuting ſuch certiorari, before the allowance 

thereof, ſhall enter into a recognizance with ſufficient ſureties before a juſtice of the peace 

of the county or place or before the juſtices at their quarter ſeſſions where ſuch judgment 

or order foall bave been given, or before one of the Judges of B. R. in the ſum of 501.5 

with condition to proſecute the ſame at his own coſts with effect, &c.” Now the ſtatute 

of Ann on which the conviction was founded gives no appeal to the quarter ſeſſions; 
| but only requires the party removing the proceedings by certiorari into this Court . 
c become bound tg the perſon proſecuting the ſame in the ſum of 50 l. with two ſufficient 


Then the 2d ſection (on 
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the defendant and two ſureties in 50/., and that the recognizance 
taken in 25 J. each was not a ſufficient compliance with the act of » 
parliament. 

Erſkine then contended that the effect of this would not be to 
make the rule abſolute for quaſhing the certiorari, becauſe the writ 
itſelf had been properly ſued out, as it muſt be, before the entering 
into the recognizance z but that the party convicted was ſtill at 
liberty to tender a ſufficient recognizance to the magiſtrate, who 
would be thereupon bound to allow the certiorari, and then the 
Court would have the conviction regularly returned before them. 

Mingay reſiſted this; contending that the writ before ſued out 
was functus officio, and no further proceeding could be had upon 
it ; and that no other writ could now be ſued out as the time was 
expired, which 1s fix months after the conviction by 13 Geo. 2, 
c. 18. /. 5. 

Per Curiam. The writ of certiorari itſelf was properly iſſued, 
but we cannot proceed upon it till it has been regularly returned to 
us: and the party ſuing out the writ has no right to call upon the 
magiſtrate to allow and return it, until he has entered into a 
proper recognizance ſuch as the ſtatute requires. Here it appears 
that no ſuch recognizance has been entered into, and therefore 
we cannot compel the magiſtrate to make a return to the writ. 
We cannot however quaſh the writ or take any further notice 


of it till it has been r allowed and returned. 
Rule diſcharged, 


On a ſubſequent day in this term (a recognizance purſuant to 
the ſtatute of the 5 Geo. 2. c. 19. J. 2. having been in the mean 
time entered into and returned with the conviction into this 
Court) Erſkine obtained a rule calling on Mr. Girdlzfone to ſhew 
cauſe why an information ſhould not be granted 3 him 
under the circumſtances diſcloſed. | 
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on a queſ- 


tion of qua- 


Vification of 
a defendant 


for killing 


game the 
convicting 
magiſtrates 
may ground 
their opinion 
of his not 
being quali- 
fied on the 
ſact of the 
defendant's 
Having on a 
former day 


ſworn under 


the income 
act to an 
eſtate under 
100. a-year. 
The con- 
victing ma- 
giſtrates 
ought to 
Kare in the 
conviction 


CASES in EASTER TERM 


The Kino again/t CLARKE, 


TAs was a conviction on the 5 Ann. c. 14. J 4. for keeping 
and uſing a greyhound for the deſtruction of game without 
being duly qualified, The record of conviction returned into 
this court by certiorari, ſet forth the information, (which nega, 
tived the qualifications contained in the ſtat. of the 22 and 
23 Car. 2. c. 25.) the ſummons to appear, the defendant's appear, 
ance, and plea of not guilty, the examination upon oath of the 
informer on the 29th September 1798, in the preſence and hearing 
of the defendant, wherein the informer depoſed that on the 14th 
September 1798 at, &c. the defendaut “ did keep and uſe a grey. 
hound to kill and deſtroy the game, and hat he (the informer) 
then and there ſaw the 2 de efendant courſe and kill a hare with 
the ſaid greyhound, &c. ;” and further - that the defendant had not 
then any lands or tenements or any other eſtate of inheritance, &c, 
of the clear yearly value of one hundred pounds, & c.“ negativing 
ſpecifically each of the qualifications enumerated i in the ſtat. of 
Car. 2. The conviction then proceeded as follows ; © and it duly 
appears to us the ſaid juſtices in the preſence of the ſaid defendant 


the whole of that he on the 224 March 1798 at, &c. before B. F. and B. C. (a) &tc. 


the evidence 


for and a- 
gainſt the 
defendant. 


commiſſioners appointed by © an act for granting to his Majeſty an 
aid and contribution for the proſecution of the war,” then and 
there acting as ſuch commiſſioners did make a declaration i in 
writing ſigned by him that his annual income did not exceed gol 
and that the ſaid defendant was then and there examined by the 
faid commiſſioners, and then and there upon his oath depoſed that 


the value of the whole lands tenements and eſtate of the ſaid de- 


fendaut was then 70 J. a- year and no more; and it further duly ap- 
pears to us the ſaid juſtices in the preſence of the defendant on, 
&c. that the ſaid commiſſioners on the ſaid 22d March 1798 
agreeably to the directions of the act, &c. did rate the defendant, 


being then both owner and occupier of the whole of his lands, &c. 


at one and a half year's rent of his ſaid lands, &c. amounting to 


1051. and that the defendant then and there ſtated upon oath be · 


fore the ſaid commiſſioners that 17. a-year intereſt money was 


7 then payable out of his ſaid lands, &c. and did then and there claim 


to be allowed the ſame as intereſt paid for money charged upon 
his ſaid lands, &c. and that the ſame was then and there allowed to 
(a). The Juſtices defies whom the deſendant was Bad, . R 
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the ſaid defendant, & c. and was deducted from the ſaid 105/., and 
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1799, 


that after ſuch deduction he then was and {till is aſſeſſed at 88/. —— 


and no more. And the defendant on, &c. before us the ſaid juſtices The 


"King 
againſt © 


admits that he made the ſaid dec]; rations and claim of allowance, ITED 


&c. and received ſuch allowance, and that the value of his ſaid _ 
lands, & c. has not increaſed ſince the time of making ſuch declara- 
tions, &c. and that he has not ſince the ſaid 22d of March 1798 
acquired other lands, &c. and that the ſaid 17/. a- year intereſt mo- 
ney is ſtill payable out of his ſaid lands, &c.” The conviction then 
proceeded to ſtate that the defendant, being called upon to make 


his defence, ſaid that he was poſſeſſed of an eſtate in the pariſh of 
Whitgift of the yearly value of 106/. and upwards, and produced 


A. B. a witneſs, who ſaid that © he knew the defendant's ſaid eſtate 
and he thought the ſame worth 100“. a- year, and that he the wit- 


neſs would give 100/. a-year and upwards for it; but admitted 


that he would not ſwear that the defendant's ſaid eſtate was worth 


100 l. a- year clear of reprizes;” and the defendant being here 


queſtioned by us the ſaid juſtices whether he will produce any 


' witneſs to prove that his ſaid lands tenements and eſtate are of 


the yearly value of 100, clear of all reprizes did not produce 
any ſuch witneſs, &c. and did not Ne any further time, & c. 
Wherefore, &c, 


Chambre objected to the conviiion, becauſe it did not appear... 


that the facts on which the magiſtrates adjudged that the defendant 
was not duly qualified were properly in evidence before them; 
they having relied upon a prior tranſaction which happened before 
themſelves when aCting as commiſſioners for another purpoſe, but 
which ought to have been eſtabliſhed on oath at the time of the 
conviction. before the magiſtrates in the preſence of the defend- 
ant, in order that he might have had an opportunity of contro- 
verting or explaining it. On the other hand it appears that the 
' witneſs produced by the defendant at the time of the conviction 
ſwore to the defendant's being poſſeſſed of an eſtate of 100 J. a. year 
and upwards, and that he would give that rent for it; and (he ob- 
ſerved that) it could not be expected that he ſhould ſwear to its 
being worth that ſum above reprizes, nor was it neceſſary. Be- 
ſides, even admitting that there was proper evidence before the 
magiſtrates of a deduction of 171. a- year out of the 105 l. the 
value aſſeſſed by themſelves on the former occaſion, it does not 
appear but that this was on account of ſimple contract debts (a). 


(a) In Fetherill v. Hall, B. R. M. 23 Geo. 3. it was. holden that an eftate, the rents 
of which were reduced under 100, a year by paying the intueſt of a mortgage, gave no 
qualification for killing game. 
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The KING 


againſt 
Craa kx. 


mouth. And the witneſs adduced by him did not contradict this, 


> OOO IT | ODE —‚—·WOł It ne ne 


CASES in EASTER TERM 


Law, Heywood, and Dan/er, contra, were ſtopped by the 
Court. 1595 | h 

Per Curiam (a). It muſt be taken pro confeſſo that the defend. 
ant at the time mentioned in the conviction when he was before 


the commiſſioners on the amount of his income had not then an 


eſtate of 100/. a- year in value. It is evidence out of his own 


even if he were credited to the full extent of what he depoſed ; for 
he would not undertake to ſay that the eſtate was of that value 


clear of reprizes. And as to the deduCtions being on account of 


ſimple contract debts, the contrary appears by the defendant's 
own ſhewing; for he claimed the allowance before the com- 
miſſioners for the intereſt of money charged upon his eftate. 

The Court at the ſame time teſtified their approbation of the 
manner in which the conviction was drawn up; in which the 
magiſtrates had not ſimply ſtated, in the terms of the act of par- 
liament, that the defendant had kept and uſed the greyhound for 
the purpoſe of killing the game, but had ſet forth the particular 
evidence of his having ſo done, namely, that the witneſs had « ſeen 
him courſe and kill a hare with the ſaid greyhound” ; and had 


alſo ſet forth all the evidence for and againſt the defendant upon 


Tuſtay, 
Apr il 2 3d. 


If the prin- 
Cipal be ſur- 
rendered in 
time, but 
the bail 
omit to give 


regular notice of it to the plaintiff, in conſequence of which he proceeds upon the bail. bond, the bail 


the queſtion of his qualification. And they recommended this 2s 


a precedent to be followed in future; expreſſing themſelves much 
diſſatisfied with the general mode of ſtating the evidence which 


had been praCtiſed in theſe caſes (6). 
| Conviction affirmed, 


(a) Abſent Lawrence ]. who was s ſitting 3 in the Court of Chancery this 1 

(5) Vid. R. v. Hartley, Cald. 175. and Rex v. Thompſon, ante, 2 vol. 18. where 
convictions ſtating the evidence generally were holden good. But in Lovet''s caſe, 
ante, 7 vol. 152. , though the ſtrict legality of that mode of ſtating the evidence was ad- 
mitted becauſe there had been ſo many deciſions, the Court reprobated the practice very 
ſtrongly, and granted a rule nif for an information againſt the convicting magiſtrate for 
not having ſtated all the eyidence given on behalf of the defendant ; but the rule was 
afterwards diſcharged, it appearing that he had ated by miſtake, 


— ——— — — — — — — —̃ — 


LeeiNs and Others Executors againſt BARRAT. 


GEN ſhewed cauſe againſt a rule for ſetting aſide proceed- 


ings on the bail-bond on payment of coſts, on the ground that 
the bail had ſurrendered their principal in time. Firſt, he object- 


may apply to ſet afide the proceedings on — of coſts even after execution levied and the money is 


in the ſheriff's hands. 8 ; 


ed, 
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ed, that there was no notice in writing of the render, which was 1799. 
required by the practice of the Court, and without which the 
plaintiff was not bound to take notice of it. 2dly, That there was —— 
no inſtance where the Court had granted ſuch a rule even on pay- Bazzarg 
ment of coſts after execution levied on the judgment obtained | 
apainſt the bail; and that here the debt-was levied and in the 
hands of the ſheriff; and that in Manning v. Turner (a) the motion 
was made before execution iſſued. - 3dly, That the Court would 
not grant-ſuch a rule in a caſe where the plaintiff cannot be put 
in as good a ſituation as before the laches of the bail, which 
could not be done here, inaſmuch as the defendant had ſince 
N made away with his property and was in priſon. | 
. Garrow and Eſpinaſſe, in ſupport of the rule, ſaid it was never 
too late before the money got into the plaintiff's hands to make 
this application upon payment of coſts. It was true that regular - 
notice had not been given of the ſurrender of the principal, and 
therefore in ſtrictneſs the proceedings againſt the bail were regular. 
But they ſtated circumſtances from whence it was to be inferred. 
that the plaintiff's attorney had notice of the render in time, which 
was an anſwer to any ſuppoſed hardſhip in the particular caſe. 
( This however was afterwards denied by the defendant's attorney 
in an affidavit.) | | 
Per Curiam. According to the eſtabliſhed practice of the Court, 
if the principal be rendered in time, but no regular notice has been 
given of it to the plaintiff, who thereupon proceeds againſt the 
bail, the latter are entitled of courſe to be relieved upon payment 
of all the coſts incurred by their own laches. There is no diſ- 
tinction in this reſpe& whether the application be made before 
or after execution iſſued ; but the longer the delay, the more 
coſts they will have to pay. There is no reaſon why the rule 
ſhould not apply to this particular caſe. 


—_—_— — l ” 4 ; 
ed, nts rages 9 
* wt. TOLL : 3 r 
r SEEDS —— 
5 " — —— $2" : 5 = 
OG — Ml 


2 SIS 
*r r Bhd 


SE es 
— * . 

þ ans + — — 

RF cs r 


8 n WRT RIF 0-2 Be {Eh oo AY 
3 2 5 NS; RO TE 


N 


8 


e 
S 
COSI 4a 
* 3 — 
8 
„ 


2 
ww — N 
3 
5 
* * — 2 * 
2 we 


Rule abſolute, 
(-) 8 Med, 280. which was cited on obtaining the rule niſi. 
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Tueſday, 


April az. 


The captain 
of a ſhip 
actually on 
board at the 
time of a 
capture is 


entitled to 


prize- money 
though un- 
der arreſt at 
the time, 
and though 
another offi. 
cer had been 


ſent on board 
to command 


the thip. 


CASES in EASTER TERM 


The Honourable 8. HI. Las, Adminiſtrator de 
bonis non of the Honourable Captain T. Loney, 
againſt E. SUTTON. 


Ts was an action of aſſumpſit brought by the direction of the 

Court of Chancery to try, 1ſt, Whether or not the plaintiff 
were entitled to 4 captain's ſhare of certain prize-money amount. 
ing to 14161. 13s. 4d. in reſpect of his Majeſty's fhip, Vr, one 
of the ſquadron commanded by the late Commotbre Johnfne 
2dly, Whether or not the defendant were entitled to ſuch ſhare of 
the prize-money. On the trial at the Wefminfer Sittings after 
laft Trinity term a verdict was found for the . ſubject to 
the opinion of this Court on a ſpecial caſe. 

In Auguß 1735 the defendint was appointed by the Lords of 
the Admiralty captain of the Vt, and in Marth 1781 he failed 
with ſeveral other ſhips under the command of Commodore 
Johnſtone on an expedition againſt the Cape of Good Hope. On 
the r6th of April 178 1 the fleet, having been attacked by a French 


fleet in Port Praya Bay, put out to ſea in purfuit'of the enemy 


and returned to Port Praya on the 20th of April. On the next 


day Commodore Fohnftone put the defendant under arreſt to 


be tried by a Court Martial on a charge of miſeonduct on the 


roth for diſobedience of orders and ſignals, and appointed Captain 
Lumley, then maſter and commander of the Oporio, to command 


tlie I/ until a Court Martial could be holden on the defendant; and 


on the ſame day he appointed Mr. Z:inzee to command the Oporis. 
On the 2d of May 1781 the commodore failed from Port Pray, 


the defendant remaining on board the Tjs in à ſtate of arreſt, and 
on the 21ſt of July 1781 his fleet captured ſome Dutch ſhips in 
Saldanha Bay, Captain Lumley then and until the 2d of June 1782 


acting as captain and commander of the Je. The caſe then 
ſtated the ſailing of the I/ to the Eft Indies, with Captain Sutton 


on board, where in June 1782 he was ſuperſeded by Sir E. Hughes, 


his return to England, trial, and acquittal, his action for damages 


againſt Commodore Johyſtone, and the reſult of thoſe proceedings, 


[See ante, 1 vol. 493, et ſeq.; and 1 Bro. P. C. 76. 8vo edit. 


It then ſtated (inter alia) his Majeſty's warrant, dated May 20th 


| 796, to the Regiſtrar of the court * — for prize cauſes, 


"—_ 
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directing that the proceeds of the prizes taken at Saldanba Bay 149g. 0 
ſhould be divided ““ between the army and navy employed in tße 1" 
ſaid expedition, &c.z” and that in purſuance of his Majeſty's procla- —_ 1 
matioit, dated the 27th of December 1780, the commanders of ſhips 30 Tren. 
ſhould tranſmit to the Commiſſioners of the Navy a liſt of the nameg 
of all the officers, ſeamen, &c. and others who were actually on 
board at the time of the capture, and that ſuch liſt ſnould contain 
the quality of the ſervice of each perſon on board, & c. The caſe 
then ſtated that Captain Lumley tranſmitted a book or prize liſt to | 
the Commiſſioners of the Navy, ſigned by himſelf as « acting cap- . 
tain, containing the names and quality of all the crew on board 
the Ar at the time of the capture, in which liſt Capta! n Lumley 8 
name was not inferted, but in which that of Captain Sutton was 
inſerted as captain: but in another * liſt of ſupernumeraries borne 
for wages and victuals the name of Captain Lumley was inſerted 
as © acting captain.” That in the pay-book of the , ſigned by 
Captain Newnhan who ſucceeded Captain Lumley, Captain Satton 
is entered as captain of the fs from the 28th of Auguſt 1780 
until the 2d of June 1782, during which time Captain Lumley was 
in the liſt of ſupernumeraries for wages and vials, and from 
which time until the 3d of September 1782 Captain Lumley was 
entered as the captain. That the ſame entries were made in the 
muſter-book of the /e, delivered to the Commiſſioners of the 
Navy, and alſo in the purſer's muſter- book. That the defendant 
received his pay as captain of the J from the date of his com- 
million until the day of his acquittal, the 11th of December 1783, 
and had the uſual allowances for ſervants during that period as cap- 
| tain of the ſhip. That neither Captain Lumley or his repreſenta- 
tive has ever received any pay for his ſervices on board the s: 
but if his muſter-books ſlop-books and other accounts during the 
time he acted as captain on board that ſhip were delivered and re- 
gularly paſſed, an order for payment mult by the uſage of the navy 
be obtained from the Lords of the Admiralty, and his repreſenta- 
tive would be paid from the 21ſt of April 1781 to the 2d of June 
1782 as any other captain of a King's ſhip of the ſame rate; from 
the ad of June 1782 he would be paid for his ſervices in the or- 
dinary way without any order from the Admiralty, if his muſter- 
books ſlop · books and other accounts were delivered and regularly 
paſſed,' The: caſe alſo ſtated that in 1785 the late Lady Sæar- 
bor:ugh, the adminiſtratrix of Captain Zumley, brought an ation 
Voz. VIII. Q_ for 
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for Captain Lumlcy's ſhare of prize-money againſt the prize- 


— agent, Who filed their bill of interpleader in Chancery and for 


Luute 
againſt 


an injunction; and in conſequence of the proceedings of that 


$v3 0x, Court the preſent action was directed to be brought. 


Hartley, for the plaintiff, after ſtating that the queſtion depended 
on the King's proclamation (a) dated the 2d of January 1781, and 
the King's warrant, founded on the act of parliament (5), contended 
iſt, That the defendant was not entitled to the ſhare of the prize. 
money in queſtion, and 2dly, That the plaintiff was. Firſt; the 
defendant was not the commanding officer or captain of the 9% 
at the time of the capture within the meaning of the words of the 
proclamation (captain or commander actually on board.” A 


captain or other officer is not from the mere circumſtance of his 


being corporally on board at the time of the capture entitled to 
prize-money; he mult be acting in the capacity of captain in the 
particular ſtation. In Wemyſs v. Linæee (c) it was holden that the 
plaintiff, a captain of marines who was on board the Surprize 


frigate at the time of a capture, was not entitled to ſhare prize. 


money as captain, becauſe he did not belong to the ſhip's com- 


plement, and that he could only ſhare as a paſſenger on board, 
So here the.deſendant was not commanding officer of the J 


within the meaning of the proclamation, becauſe at that time he 


was ſuſpended; during his ſuſpenſion he was not reſponſible tor 
the management of the ſliip, but the whole reſponſibility was then 
thrown on another perſon, Captain Lumley. The Principle on 
which the caſe of John/lone v. Margetſon (d) was decided is alſo 
applicable to this caſe : there it was holden that a flag-officer, who 
after giving orders to one of the ſhips under his command to fail 
on a cruiſe, received an appointment to another command, was 
not entitled to ſhare in the prize taken by the ſhip ſo ſent out by 
him to cruiſe, though no other flag-officer was appointed to 


(s) The King's proclamation, which iſſued on the breaking out of the war with the 
Dutch, faid that all prizes taken ſhould be diſtributed among the captors ** for the en. 
tire benefit and encouragement of our flag-officers, captains, commanders and other com- 
miſſioned officers in our pay, and of the ſeamen, marines, and ſoldiers on board our ſaid 
ſhips and veſſels at the time of the capture; and it directed the commanders of ſhips 


taking prizes io tranſmit to the Commiſſioners of the Navy a'true liſt of the names of 


4 all the officers, ſeamen, marines, ſoldiers, and others 20ko were Gfuclly on beard 
our ſhips and veſſels of war under their command at the time of the capture; which liſt 
Mall contain the quality of the ſervice of each perſon on board and be ſubſcribed by the 
captain or commanding officer.“ 


1.) 21 Ges. 3. c. 5. (e) Dog! 324. (4) E. Bl. Bop. . 
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ſucceed him; and it was ſo decided on this ground that the ſhip 1799. 

was not aCtually under his command at the time of the capture. 

If it be contended that the defendant is entitled to the money in _—_ 

queſtion becauſe he was entered as captain of the t, it may be s rcd. 

admitted that he was entitled to his pay. If the title to pay 

alſo conferred a title to prize- money, the ſame argument would 

equally apply in favour of Captain Lumley who was alſo entitled 

to his pay. But pay is given as a remuneration for ſervices : 

whereas the title to prize-money depends on the words of the 

King's proclamation founded on the act of parliament.” Secondly; 

The plaintiff is entitled as repreſenting Captain Lumley, who was 

captain of the , and acting on board as ſuch at the time of 

the capture. He was appointed to the command of that ſhip by 

a perſon having competent authority, and is therefore entitled to 

the profits belonging to that ſituation. . And the circumſtance of 

his having no commiſſion from the Admiralty to command the 

Il is immaterial, becauſe the diſtribution of prize-money under 

the King's proclamation is intended as a reward to thoſe by whom 
the duty is actually performed. Captain Lumley, having been or- 

dered by the commander on that ſtation to leave the Oporto, can- 

not claim any prize- money as captain of that ſhip becauſe he was 

not actually on board her at the time; and therefore it would be 

peculiarly hard on him to decide that he cannot have the captain's 

ſhare of the prize- money belonging to the Je, ſince in that caſe 

he would loſe the prize-money altogether.—lIt was alſo ſaid that 

the uſage of the Navy was in favour of the plaintiff's claim. 

Mood contra. The defendant anſwers every part of the deſcrip- 

tion of the perſon entitled to the prize-money as captain of the 

Tis within the meaning of the King's proclamation. He was an 

officer in his Majeſty's pay at the time of the capture; he was 

rated in the books; was entitled to pay as captain; was actually 

on board at the time of the capture; and in the liſt tranſmitted 

to the Navy Board according to the directions of the proclamation 

Captain Lumley himſelf inſerted the defendant's name as captain. 

He was then captain of the Jr under a commiſſion from the 

Admiralty, which was not revoked until after the capture. And 
though he was at that time ſuſpended by the commodore's orders; 

the effect of that ſuſpenſion could not be to deprive him of any 

of the advantages belonging to the ſituation of captain in the 

event of his being afterwards acquitted by a Court-martial (a): 
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(a) Vid. Sutton v. Fabrſtone, ante, 1 vol. 508, 509.3 j and Fobrſtene v. Same, 1 in 
errors ib, 526. 
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1799- No —_ civil or military, nothing ſhort of a removal Gs office, 
— can have the effect of depriving a per fon of the profits of an office 
ns Sir with which he was legally inveſted. It is admitted that the de. 
E I'TON. fendant i is entitled to his pay as captain; and there ſeems no reaſon 
why he ſhould not alſo be entitled to prize-money. If the caſe of 
Wemyſ+ v. Linzee be at all applicable to this caſe, it is in favour of 
the defendant; becapſe it ſhews that a pexſon in the ſituation of 
Captain Lumley, who was entered on the ſ upernumerary liſt, can 
only be conſidered as a pafſenger on board and entitled to ſhare 
prize-money in the fifth claſs mentioned in the proclamation 
« of other perſons on board aſſiſting in the capture.” The conſe- 
quences of a deciſion in favour of the plaintiff may be prejudicial 
to the ſervice; for then a flag-officer may put the commander oi 
any ſhip under arreſt and appoint a favourite of his own in his 
ſtead with a view of giving him the profits ariſing from captures. 
Hartley in reply. There is little weight in the defendant's laſt 
argument, becauſe a flag officer, though he has the power of ar- 
reſting or ſuperſeding any of the officers under his command, can- 
not aft arbitrarily or malicionſly; if he do, the officer ſuperfeded 
mayeither bring him to a Court- martial or recover damages againſt 
him in a civil action. The queſtion in this caſe muſt depend on 
the true conſtruction of the proclamation, and not on the acts of 
Captain'Lumlzy; and therefore he cannot be prejudiced by the 
teturns he made to the Navy Board: he was bound to tranfnit 
the liſt which he ſent, but that cannot preclude him from any ad- 
vantages te which by law he is entitled under the proctamation. 
Lord Kenyon, Ch. J. If the queſtion were which of the two 
qfficers was the moſt worthy to reccive the prize-money in diſpute, 
it would be diſſicult to decide, becaufe they were both officers of 
great merit and diſtinction in their profeſſion ; for thaugh a cloud 
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| hung over the head of the defendant for a certain time, his cha- 55 ti 
| racter was re- eſtabliſhed by the ſentence of the Court-martial by = c 
which he was honourably acquitted, But the queſtion before us MF « 
depends on the act of parliament modelled by the King's procla- un 
mation; and whoever anſwers the deſcription in the proclamatin w 
is entitled to the prize- money. In conſidering this queſtion it is 4 
neceſſary to attend to the different dates Rated in the caſe: On " = EF 
21ſt of April 1581 the defendant was put under arreſt ; on the 21 = a 
of July in the ſame year the capture was made which is the ground © 
of the preſent conteſt ; and the defendant was not ſuperſeded until d 
the month of June i in the following year. The title to prize-money n 


— 


1 | does 


— 
I, 2 
” 


Ie BEER RS. is EL, 
"m4 —— 5 — 0 


———— 


117 
| 
b; 
1 

0 


— 


r 


m THE. Tuinrr- wen YEAR or GEORGE W. 229 


does not 4 on the actual exertions of the captor. It cannot 1799. 
be contended that every temporary abſence of tne captain from 
the deck will deprive him of the profits of a capture; he may be Lys 

| diſabled by wounds or any other ſickneſs from making any EXET= 8 
tions, and yet in ſuch caſe he muſt hare in the captures that are 
made. Here it appears that at one time the defendant was put 
under arreſt, and that at a ſubſequent time he was ſuperſeded: but 
in the interval between thoſe two periods Who was the captain | 
of the Ir actually on board? All the evidence diſclofed'in the caſe 
tends to ſhew that the defendant was. I admit that Captain Lum- 
ley ought not to be prejudiced by any liſt that he may have inad- 
vertently made; but here it appears throughout that the defend- 
ant was Webel as the captain of the ſhip, and that Captain Lum 
ly's name was only mentioned on the ſupernumerary liſt. I agree, 
according to the caſs of Wemyſs v. Linzee, that every officer who | 
may be accidentally on board at the time of a capture is not en- 
titled to ſhare the prize money as ſuch officer; but the perſon who 
ſtands on the ſhip's books in the ſituation of captain of the ſhip, 
and who is actually on board at the time of capture is entitled 
to the captàin's ſhare of the prize-money; and here the defendant 
anſwers that deſcription. It is admitted that the defendant is en- 
titled to his pay as captain during his arreſt ; and I cannot ſay that 
he was captain on board for one purpoſe and not for another. Sup- 
poſe it had been made a queſtion whether or not Lord Pigot were 
entitled to his pay during the time he was under arreſt; there is 
no doubt but that it would have been decided in his fete; for he 
continued governor though the hand of violence had laid hold of 
bim. Here the defendant continued captain on board the ſhip, and 
is therefore entitled to the emoluments of his ſtation though he 
had no opportunity of exerciſing his power. In deciding this queſ- 
tion, we cannot conſider the hardſhip of the caſe ; but even if we 
could, the defendant does not appear in an unfavourable light; it 
turns out that the defendant was put under an arreſt either by the 
miſtake or by the violence of the temper of the commodore, for he 
was honourably acquitted by the Court-martial; and it having been 
decided (I take it for granted on proper grounds) by the Court of 
Exchequer- Chamber (a) that the defendant could not maintain 
any action againſt the commodore, it would be extremely hard 
on the defendant that he ſhould alſo loſe the profits of his office 

| during the time he was under arreſt. However I diſclaim forming 

my opinion upon that ground, but on the ground that the defend- 
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(a) Jolnſtene v. Suit.n, in error, ante, 1 vol. 544. 
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1799. ant comes within the deſcription in the King's proclamation of 
— being the captain of the Ie actually on board. 

peo  'GrosE J. The defendant comes within every part of the de. 
SurTow. ſcription of the perſon entitled to ſhare prize-money as captain 
, within the proclamation ; he was rated as captain, regiſtered, and 
returned as ſuch in the monthly books, and he was actually on 
board when the capture was made; and during this time Captain 
Lumley only conſidered himſelf as a ſupernumerary. It would 
therefore be moſt unjuſt to deprive the defendant of the prize. 

money. 5 | 8 
LawRENcE J. All the facts ſtated in the caſe tend to ſhew 
that the defendant continued to be the captain of the % during 
the time of his arreſt, and that Captain Lumley was not'to have 
all the advantages to which the captain of a ſhip is entitled, The 
litter did not go on board as the captain of the ſhip, he was only 
rated for wages and victuals: but the regular captain of a ſhip 


has ſeveral other emoluments, one of which ariſes from the num · 


ber of ſervants he is entitled to have. It is not neceſſary that the 


captain ſhould be on deck giving orders, to be entitled to prize. 


money; for in caſe of ſickneſs on board he would be entitled to 
prize- money, though the firſt lieutenant gave the orders during 


the engagement. | s en TINAT 
Poſtea to the defendant, 


7. urſday, 


. GarRELs and Another again KENSINGTON. 


A warranty PEE plaintiffs declared upon a policy of inſurance, which they 
as agents for Frederick Weflerman and Martin Viendi cauſed 
(Denmark to be effected for their principals on goods valued at 2900 J. on 


of Daniſh 
property 


being then a 


neutral pow- board the ſhip Diſpateh at and from St. Thomas to the Havannah, 


er) in a po- Daniſh ſhip and property ; and they ſtated that in the proſecution 


licy of inſur- 


ance on thip of the voyage inſured the ſhip with the goods on board was in 2 
hoſtile manner attacked taken and carried away by perſons un- 
to de con- known. At the trial before Lord Kenyon at Guildhall a verdict 


and goods 
was holden 


om hy n was found for the plaintiffs, ſubject to the opinion of this Court on 


lentence of the following caſe. The defendant ſubſcribed the policy for 2000. 


a Court of 


Admiralty on the cargo, of the ſhip Diſpatch, warranted Daniſh „p and 


condemni a 4 REY 
the ſhip th property, on a voyage at and from Sr. Thomas to the Hawvannah 


cargo be- F, Weſterman and M. Viendt, who were owners of the ſhip, 
caule the 


maſter and crew-had broken their neutrality in the courſe of the voyage inſured by forcibly reſcuing 


the thip which had been ſeized and cariied into port by a belligerent power for the purpoſe of ſerch. 
Any torftitue of neutrality by the wiltul act of the eſſured, or of the maſter, &c. after the commence- 
ment of the voyage iifured, is a breach of ſuch a warranty, | 
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and intereſted in the property inſured to the amount ſtated in the 


declaration, were Danifþ ſubjects reſiding at the Dan ib Iſland of 
and 9 


Se. Thomas, and the ſhip had on board a regiſter, ſea- letter, 
= clearance from the Cuſtom-houſe Judge and Command- 


ant, and the captain's letter of inſtructions, being the ſhip' s pa- 


pers uſually carried by Dan ;/b ſhips. The loſs aroſe by capture 


as ſtated in the declaration; the circumſtances attending which 


loſs are diſcloſed in the following ſentence of condemnation given 
againſt the ſhip in the Briti/h Vice-Admiralty Court at St. Do- 
mingo, upon a ſuit there inſtituted upon the relation of Thomas 
White, Eſq. commander of his Majeſty's ſloop of war the Pelican; 
« And now on this preſent gth of November 1797, Mr. Advocate- 
General having moved for the judgment of the Court, his Ho- 
nor the Judge, after going through the whole of the evidence, 


and conſidering that it thereby appeared That the ſaid neutral 


ſhip De/patch, with the cargo on board, being Daniſh property, 


had been under the authority of the laws of nations and of war, 


and agreeably to exiſting treaties, ſtopped and detained by John 
Gaſcoyne, Eſq. commander of his Majeſty's ſloop Pelican, and by 
him ſent towards the port of Mole St. Nicholas for the purpoſe of 


being legally examined under the command and direction of 


Dennis Barrett a midſhipman of the {aid floop Pelican, as prize- 
maſter, with two ſeamen ; that on the near approach of the ſaid 


ſhip to the harbour of Mole St. Nicholas aſoreſaid the ſaid maſter 


ſupercargo and crew of the ſaid ſhip Diſpatch had in direct viola- 
tion and breach of their neutrality as Daniſh. ſubjeQs and contrary 
to the law of nations and the faith of treaties violently and forcibly 


at a preconcerted ſignal ſeized and taken poſſeſſion of the ſaid 
ſhip and her cargo from and out of the hands and poſſeſſion of 


the ſaid. Dennis Barrett and his two ſeamen, and had retained 
poſſeſſion. thereof till again captured by a certain French privateerz 
and that the ſaid ſhip Diſpatch and her cargo were again captured 
and taken by his Majeſty's ſaid floop of war Pelican, then under 
the command of Thomas White, Eſq. the relator in this cauſe; and 


after ſtating his reaſons at large he was pleaſed to adjudge and 
decree that the ſaid neutral ſhip or veſſel called the Diſpatcb, her 
tackle, &e. and the goods, &c. on board her taken and ſeized'by 


Thomas White, Eſq. commander of his Majeſty” s ſaid ſloop Peli- 


con, &c. were and are good and lawful prize; and to order ad- 
judge and deeree that the ſame be confiſcate and condemned to 
our ſovereign lord the King, to the uſe of the ſaid Thomas White, .. 


=. c. 
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Yo. relators, in this cauſe ; and that the ſame be now. ſold and the 
monies, diſtributed, &c.“ 


GannzLs, known to the aſſured they abandoned to the underwriters. The 
N queſtion for the opinion of the Court is whether the plaintiſſa 


'TONe 


I 


are entitled to recover: if ſo, the verdict to ſtand ; if not, then 
a verdict to be entered for the defendant. * 

Park for the plaintiffs. The queſtion: is, whether the warranty 
of the ſhip and cargo being Dany/þ has been complied with: as to 


which the caſe ſtates that the owners were Daniſh ſubjects re. 


ſiding in the Daniſh Iſland of Sr. Thomas, and that the ſhip had on 
board all the papers uſually carried by Daniſb ſhips; and the ſen. 
a tence itſelf ſtates that the property was neutral and Dani/h. But 
Tax: it be contended that the ſentence which condemns the ſhip and 
cargo for a breach of neutrality is concluſive, it may be anſwered 
that it is only concluſiye as to the grounds on which the ſentence 
itſelf proceeds, as was ſaid in Calvert v. Bovill (a), where the 
French Court of Admiralty having condemned an American veſſel 
as good prize for reaſons ſtated in their ſentence which this Court 
thought did: not neceſſarily lead to ſuch a concluſion, they held 
that ſuch ſentence was not concluſive evidence againſt the war. 
ranty of neutrality. Now here the ſentence does not negative 
that the ſhip and cargo were originally neutral, but only ſtates 
fats from whence the Court concludes that ſhe afterwards for. 
feited her neutrality ; which facts when examined do not war- 
rant that concluſion. For it is no where ſtated that Dauiſb ſhips 
are bound by any treaties with England to ſubmit to be. ſearched, 
much leſs to be violently taken poſſeſſion of and carried out of the 
courſe of their voyage into our own ports for that purpoſe. Nor 
does it appear upon reference to the treaties ſubſiſting between 
the two countries that any ſuch right exiſts. [Here he Court 
iptimated their clear opinion that the ſentence of condemnation 


by-a Court of competent juriſdiction, having expreſsly adjudged 
that the ſhip by the acts ſtated had broten her neutrality, and aft- 


ed contrary to the lacus of nations and the faith of treaties, had con- 


cluded that queſtion, and that they could not examine into the 
propriety of the concluſion. }- Park then referred to the caſe of 


Saloucci v. Johnſen (b) as in point. There a Tſcari ſhip warranted 


neuttal was taken by a Spaniſb veſſe! and condemned on the 
grounds that ſhe had refuſed to be ſearched and had refi ſed with 


Force, and that ſhe had no charter-party on board: but this Court 


- (a) Ante, 2 vol. 523. ; (5) © R. rp 25 Beo. 3. Park's Inſar. 415. | 


held 


As. ſoon. as the above ſentence. was 
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held the underwriters table notwithſtanding the ſentence, which 

was unfounded upon the face of it, becauſe by the law of nations 
(the only law upon which it purported to be founded) a neutral 

ſhip. was not bound to ſubmit to be ſearched. This therefore 

appears on the face of the ſentence to have been an- illegal act of 
the captors to which the Daniſh Captain was not bound to ſub- 

mit; and conſequently the ſentence is not concluſive againſt the 

warranty of neutrality in this caſe. But even if ſuch a right of 
ſearch did exiſt by particular treaty between the two countries, 
at moſt the act of the captain in reſiſting the ſearch would only 

amount to barratry, for which the underwriters are liable. 

Scarlett contri, In every warranty of neutrality there is an 
implied undertaking on the part of the aſſured that the ſhip ſhall. 
ſa conduct herſelf during the voyage as not by any voluntary act 
to forfeit the privileges of neutrality, without which ſuch a war- 
ranty, would be nugatory. This includes an undertaking that 
the ſhip ſhall be navigated according to treaties. The under- 
writer in theſe caſes receives a ſmaller premium upon the faith, 
that the riſk will be diminiſhed by the character and conduct of 
the ſhip in this reſpect. It follows therefore that if the benefit of 
neutrality be wilfully. forfeited the underwriter is diſcharged ;; 
and he may put that fact in iſſue. Now here the medium by 
which he proves it is the ſentence of condemnation, which being, 
a ſentence of a Court of competent juriſdiction and grounded on 
that very circumſtance is concluſive between the parties, As to, 
the law. of, nations reſpecting the right of ſearch, it is at leaſt a, 
diſputed point; for Vatel (a), after ſtating that this right was for- 
merly controverted, but had always been inſiſted on by the great 
naval powers, and mentioning an inſtance in which France had 
jobſted. upon it againſt Queen Eliaabeth, | concludes with ſaying. 
that at the time when he wrote reſiſtance of neutral veſſels to 
ſearch was alone holden a ground of condemnation. This cafe i is 
diſtinguiſhable from that of Saloucci v. Fohnſon ; for there the 
ſentence of condemnatien did not purport, as here, to proceed on 
the ground of particular treaties; and tberefore it was compe- 
tent to the Court to examine whether the grounds there ſtated 
were warranted by the law of nations. But here the ſentence ex- 
prefoly alleges that the breach of neutrality was in violation of 
the faith of treaties, as well as of the law of nations; and the Court 


of Admiralty were the proper judges of the treaties between the 
countries, 


(a). 3 vol. 143. 470. French editions 
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After the argument it was obſerved by the defendant's counſel 


au that there was no count as for a loſs by barratry, and therefore 
1 the plaintiffs could not at any rate avail themſelves of any queſ. 
Kzxn2xc- tion of that kind: but that the defendant was ready to wave the 
want of ſuch a count in order that the opinion of the Court might 


be taken on the principal queſtion. 

Lord Kenron Ch. J. If the parties wiſh to have a ſecond ar. 
gument, I ſhall not object to it; but at preſent it appears to me 
that the plaintiff is not entitled to recover, notwithſtanding the 
caſe of Saloucci v. Fohnſon. That caſe profeſſed at laſt to proceed 
on this ground that the arbitrary ordinances of one country ought 
not to conclude the rights of other parties, and that courts of 
juſtice ought to proceed on the acknowledged law of nations and 
on the exiſting treaties between the different ſtates. But that 
caſe is important in another point of view ; it lays down certain 
other principles to which I accede, namely, that though it is not 
neceſſary that a ſhip warranted neutral ſhould continue neutral 
during the whole voyage, becauſe if ſhe be neutral at the time of 
failing the breaking out of war on the next day will not diſcharge 
the underwriter, yet the ſhip muſt not forfeit its neutrality by the 
miſcondu& of the parties on board. Now in this caſe the ſhip 
and cargo were warranted to be Daniſh ; and the cafe of Saleucci 
v. Johnſon ſays that a ſhip, that is warranted neutral, muſt be ſo 
conducted as not to forfeit its neutrality. Then was this ſhip ſo 
conducted? In order to decide that queſtion we muſt look to the 
ſentence of the Court of Admiralty ; that ſentence; which we 
cannot review, has expreſsly ſtated © that the maſter and crew 
of the ſhip Diſpatch in direct violation and breach of their neu - 


trality as Dani/s ſubjects, and contrary ta the law of nations and 


the faith of treaties, violently” ſeized and took poſſeſſion, &c. If 
we had conſtituted that Court, perhaps we ſhould have drawn a 
different concluſion from the facts there ſtated : but we are now 
concluded by that ſentence ; and fo it was holden in the late caſe 
of Chriſtie v. Secretan. Therefore conformably to that caſe, and 


not contradicting that of Saloucci v. Johnſon, I think that the de- 


50 fendant is entitled to our judgment. With regard to the queſ- 


tion concerning the right of ſearching neutrals ; before the late 


armed neutrality it was conſidered in this country, and ſo de- 


cided i in many caſes, that the right of ſearching neutrals was part 
of the law of nations; and it was ſuppoſed to be founded on. 
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Gross, J. This ſhip, though not in terms warranted to be 
neutral, was ſo warranted in effect; for ſhe was warranted Daniſh, . 
for the purpoſes of having the advantages of neutrality. Then if 
warranted neutral, ſhe ſhould have ſo conducted herſelf as not to 


Joſe its neutrality : but, on looking into the ſentence of the Court 
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of Admiralty, we find that the only ground of condemnation was 
her having done a certain act in direct violation and breach of 
her neutrality and contrary to the law of nations and the faith of 


treaties. Then for the purpoſe of this inſurance the ſhip was not 
Daniſh, and conſequently the plaintiffs are not entitled to recover. 


LAawRENCE, J. The plaintiffs' argument, founded on the caſe 
of Saloucci v. Johnſon, proceeds on a ſuppoſition that a point was 


there decided that was not determined ; it was not there decided 


that this Court can review a ſentence of the Court of Admiralty 4 


adjudging that a ſhip has forſeited her neutrality,” for there it was 
not adjudged by the Court of Admiralty that the ſhip had for- 


feited her neutrality. But looking into the grounds of this ſen- 


— 


tence, we cannot but ſee that the ſhip was condemned for har- 
ing violated her neutrality, and acted contrary to the law of na- 


tions and the faith of treaties. With regard to the other point; 
there is no count in this declaration for a loſs by barratry. | 
Poſtea to the defendant. 


£ BvusBy and Another againſt FEARON. 


A RuLE having been obtained, calling on the plaintiff to ſnew 
cauſe why the proceedings in this action ſhould not be ſet 
aſide for irregularity, on two grounds, 1ſt, Becauſe the writ which 
was directed to the ſheriff of Northumberland was ſerved in News 
cafile-upon-Tyne out of the county of Northumberland; 2dly, Be- 
cauſe the action ought to have been brought in the Court of Con- 
ſcience at Newcaftle, the plaintiff having admitted that the bee 
of action only amounted to 1/. 15 5:3 
Wigley now ſhewed cauſe againſt it. In . to the firſt 
objection, he relied on the caſe of Kelly v. Sharv (a), where the 
ſervice of a latitat in Middleſex was holden to be good. As to 
the ſecond objection; he ſaid it did not follow that, becauſe the 
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1799- demand was leſs than 40-., the plaintiff could not ſue in the ſy. 


eee perior courts; to deprive him of his right of ſuing here it ſhould 


. appear that he might have ſued in an inferior court. Tub v. 


Fears foodivard, Ante, 6 vol. 175. and Welch v. Troyte, 2 H. Bl. Rep. 
29. But here, as the cauſe of action aroſe in Middleſex and the 
_ defendant reſi ded at Newcaſtle-upon-T yne, the plaintiff could not 
have ſued in the court at Newcaſtle, the cauſe of action not ariſing 
within the juriſdiction of that court. 

Mood, in ſupport of the rule, inſiſted iſt, That a writ which 
was directed to the ſheriff of one county had no force out of that 
county; and 2dly, That though the common law courts, (e. g. 
county courts) could only hold plea where the cauſe of action 
aroſe within the juriſdiction, yet that in the Courts of Conſcience 
created by act of parliament the plaintiff may ſue the defendant 
if the latter reſide within the juriſdiction. And if. ſo, that the 
Court would ſtay the proceedings here, the debt being under 40s, 
Kennard'v. Joner, ante, 4 vol. 4953 and M. ellington v v. Artern arte, 
5 vol. 64. 

The Court, on the authority of the caſe of Kelly v. Stew, Over- 
ruleck the firſt objeCtion : but, it not appeating what juriſdiction 
the Court of Conſcience at Newcaftle had, the matter ſtood over 
to a future day. On the laſt day of the term it was ſtated that 
by the terms of the act of parliament, creating the court at Mu- 
caſtle, that Court could not hold plea unleſs both the plaintiff and 
the defendant reſided within the juriſdiction, and therefore the 
Court 3 _ the W e 1 n 
Middle 12 


ale diſcharged, 


nei. The KinG againſt The Inhabitants of SAINT Many 
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ö E. Court of Quarter Seſſions for the county of "I quaſhed 


. an order of two juſtices, by which Mary Walton was re- 


houſe ſe ren bei from Saint Mary Lambeth to Saint Martin-in-the-Field:, 


days before 


_ the endof and ſtated the following cafe for the opinion of this Court. 


ar for 
which he had hired a ſervant, told the latter that he had no further occaſion for her ſervices, nd paid 


her the- whole year's 'wages: the maſter would otherwiſe have kept her, and ſhe was unwilling te 
leave the ſervice-;w- Held a diſpenſacion of the ſervice for the reſt of the year, 
* 
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The pauper M. Walton a ſingle woman, being legally ſettled in 
the pariſh of Saint Martin, on the 15th of January 1797 hired 


7 herſelf to one T. Serle of the pariſh of Saint Paul Covent-Garden in 


the county of Middleſex for a year from the 18th of that month at 
the wages of ſeven guineas 3 ; ſhe went into his ſervice on the 18th 
of January, and continued in it until the 1 1th of January followings 
when an information having been laid againſt her maſter for keep- 


ing a gaming-houſg he quitted his houſe and told his ſervants 


(and the pauper amongſt them) that he had no longer any occaſion 
for their ſervices, and then paid the pauper her whole year's 
wages. The maſter would have kept the pauper but on account 
of his being ſo obliged to quit his houſe, and the pauper was 
unwilling to leave his ſervice. She then left her maſter's houſe and 
went to her liſter's, and did not engage herſelf in any new ſervice 
until after the year expired, though from the time that her wages 
were paid ſhe conſidered herſelf at liberty to go where ſhe pleaſed. 
Garrow and Marryat in ſupport of the order of Seſſions. The 
queſtion in this caſe is whether the maſter diſpenſed with the pau- 
per's ſervice for the laſt ſeven days in the year, or whether both 
parties agreed to put an end to the relation of maſter and ſervant 
before the expiration of the year. Now it is manifeſt from the 
caſe ſtated that neither party wiſhed to put an end to the contract, 
it being expreſsly ſtated that the maſter would have kept the 
pauper had he not been obliged to qyit his houſe, and that the 
pauper was unwilling to leave his ſervice. And the circumſtance 
of the maſter paying the whole year's wages ſhews that the maſter 
and ſervant acted upon the ſuppoſition that they were bound by 
their contract to the end of the year; although the maſter on 
account of his own ſituation diſpenſed with any further ſervice. 
And theſe caſes were relied upon; R. v. The Inhabitants of Rich- 
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mand, Burr. S. C. 740.; R. v. The Inhabitants of Saint Barthalo- + 


mew, Cald. 48.; R. v. The Inhabitants of Saint Philip Birming bam, 
ante, 2 vol. 624.3 and R. v. The Inhabitants of Saint Andrew 
Holborn, ib. 627. 

Fielding and Beſt contra. The preſent caſe is diſtioguiſtable from 
thoſe cited, In R. v. Saint Philip Birmingham Mr. J. A/bhurſt 
faid there was no evidence of the conſent of the fervant to diſ- 


ſolve the contract; © it was a wrongful act of the miſtreſs, which 


was ſubmitted to, but not agreed to, by the ſeryant.” And the 
caſe of Saint Andrew Holborn was decided on the ſame ground. 


But whatever rule may formerly have prevailed on this ſubject, 
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238 CASES W EASTER TERM 
F799. all the caſes cited on the other fide have been conſidered by 
this Court in ſeveral late determinations, in which (as well as in 2 
prior caſe R. v. Caftlechurch, Burr. S. C. 68.) a contrary line of 
The Iohabi decifion was adopted, the Court ſtrongly leaning againſt con. 
Sr Mary ſtructive ſervices. Thoſe late caſes are R. v. Greſham, ante, x vol. 
Lawszr9. 101; R. v. Grantham, ante, 3 vol. 754; R. v. Clayhydon, ante, 
4 vol. 100; and R. v. Whittlebury, ante, 6 vol. 464. In the 
firſt of them the maſter inſiſted on turning away the ſervant 
and'threw down his wages which the latter took up and went 
away, ſtaying away fix days: this was holden to be a diſſo- 
lution of the contract; the Court ſaying that the payment of th | 
wages by the one and acceptance by the other ſhewed the con- 
ſent of both to put an end to the contract. In the ſecond th Mor 
maſter turned the ſervant out of doors three days before the end Me 
of the year, and the next day paid the ſervant his wages to the MO 
end of the year on the ſervant's threatening him; and it was ruled MF 
that the contra& was thereby diſſolved though the ſervant left the = 
maſter's ſervice . contrary to the expreſs requeſt of the maſter , 
the Court ſaying there was no animus revertendi in the ſervant. 
In the third caſe the ſervant went away a few days before the end 
of the year without leave to get another place, on his return the 
maſter infiſted on turning him away and paid the wages up to that 
time; that was holden to be a diſſolution of the contract, * though 
the ſervant wiſhed to have ſtayed out the year.” There Lord 
Kenyon, after lamenting that the words of the act of parliament 
had not been ſtrictly adhered to in theſe deciſions, ſaid © But I do 
not know that it has ever been decided that a ſettlement was ob- 
tained unlęſi by conſtruction the relation between maſter and ſervant 
continued during the whole year ;” and his Lordſhip relied on that 
which was the ground of deciſion in R. v. Greſham, ſaying © both 
parties did that which put an end to the contract; the one paid and 
the other received the wages.” In the fourth caſe above alluded 
to, the ſervant being taken ill five days before the end of the year 
went to his mother's and ſent for his wages, which were paid, 
except 15. which was deducted for the remainder of the year; and 
that was holden to be a diſſolution of contract. Theſe late caſes (a), 
there fore, ſhew that the circumſtances of the ſervant leaving the 
maſter and actually receiving his wages before the end of the yeat 
_ been nnen as deciſive en of the intention of both 
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parties to diſſolye the contracts, whatever wiſhes may have been 1799. 

entertained by either party before. Both thoſe; circumſtancesa ⁊d 
concur in the preſent caſe; and after the payment of the wages — 
the ſeryant was no longer under the control of the maſter. Thenhabi- 


During the laſt ſeven days ſhe certainly was not in the actual ſer- 93 


vice of the maſter; nor was ſhe conſtructively in his ſervice, be- LAun IATA. 


cauſe he could not have compelled her to return to him. 

Lord Kenyon, Ch. J. If this point were not encumbered with 
deciſions, and we were to reſort to the words of the act of parlia- 
ment on which the queſtion ariſes, I ſhould perhaps yield to the 
arguments of the counſel in ſupport of the rule. Or if the caſes 
cited by them proved the point for which they were cited, I ſhould 
be ſtrongly inclined to adopt them on this occaſion. But it has 
been frequently ſaid here that it is of great importance that de- 
cided caſes ſhould be adhered to; and on this ſubject in particular 
I applaud the rule ſtare deciſis. The caſes cited by the counſel 
on both ſides are nine in number; and though they approach each 
other very nearly, there is a line of diſtinction between the four 
that were relied upon by the one ſide and the five that were cited 
by the other. I cannot diſtinguiſh the preſent caſe from the four 


that were cited by the counſel in ſupport of the order of Seſſions 


and it was decided in each of thoſe that it was a diſpenſation with 
the ſervice and not a diſſolution of the contract. Perhaps I ſhould 
have had ſome difficulty in ſaying in ſome of thoſe caſes that it 
was only a diſpenſation with the ſervice : but it is ſufficient to ſay 


that thoſe caſes were ſo decided, and having been ſo determined 


they ought, not now to be ſhaken. But the caſes cited by the 
counſel on the other fide are diſtinguiſhable from thoſe,. becauſe 
in them the contract was diſſolved by the mutual conſent of both 
parties. The diſtinction between the different ſets of caſes is 
certainly a very nice one: but I think that this caſe muſt be go- 
verned by the four to which I firſt alluded; and if this be 2 
queſtion of evidence, it appears that the Seſſions, by their deter- 
mination, have impliedly found that the parties did not conſent 
to diſſolve the contract. _ © | | 8 
_ Grose, J. I have frequently wiſhed that, in deciſions on this 
ſubject, the Court had always been as ſtriQ in requiring a ſervice 
for the whole year as they have been in requiring a hiring for a 
year, becauſe then no queſtion, could have ariſen on conſtructive 
ſervices. As however a different rule has been purſued, and as 
nice diſtinctions have been introduced in caſes of this kind, in 
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1999, deciding this caſe we muſt endeavour to find out and adopt that 
caſe which moſt reſembles the preſent. And I think that this 
The Kine moſt reſembles the four caſes that were firſt cited. In ſome fe. 
The inbabj. ſpects this is like that of R. v. St. Philip Birmingham, for I con- 
—— + ſider that the ſervant was wrongfully turned away; the maſter 
LinA. could not continue any longer in his houſe, «and the ſervant in. 
ſiſted on having her whole year's wages, and though ſhe received 
all her wages ſhe was unwilling to leave the ſervice ; now if it be 
conſidered that ſne was diſmiſſed againſt her conſent, there could 

be no diſſolution of the contract by the conſent of both parties. 
_ LawRENCE, J. Ithink that the four caſes firſt alluded to ought 

to govern the preſent. 

Lord Kenyon then expreſſed a wiſh that the juſtices at the 
ſeſſions would in future find the fact whether or not the parties 

put an end to the contract before the expiration of the year. 


Order of Seſſions confirmed, 
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mean, The Km ga The Inhabitants of SainT Maxy 
* LAMBETH. | 
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A man had 1* juſtices by an order removed John T aybr from the pariſh 


—— 


a tenement 


ee of St. Olave to the pariſh of St. Mary Lambeth, both in the 
a-year in 4. county of Surry. The Seſſions on appeal confirmed the order, 


— 2 ſubject to the opinion of this Court on the following caſe. 


his wifeand John Taylor the pauper about four years ago took a tene ment at 
famlly con- 
Kantlyre- the yearly rent and value of 12 guineas in the pariſh of Sr. Mar) 


bert for + Lambeth, and continued tenant thereof until the 2gth of September 
but he occa- 1797. He reſided in that tenement with his wife and family from 


1 the time of taking it until the 24th of June 1797, when he took 


ee lodging for the convenience of his buſineſs, at the rent of 80. 105 
— a- year, in the pariſh of St. Mary-le- Bone, where he occaſiqnally 


eee ſlept, leaving his wife and family at the houſe in Lambeth: Both 
| had lately tenancies expired on the 29th of September 1797. The pauper 


—_— 2 ſlept ſometimes in Lambeth pariſh, and ſometimes at his lodgings in 


nient carry= $f. Mary-le-Bone, and for above 40 days in the whole upon the 


— 11 tenement in St. Mary- l.-Bone,; and he ſlept there the laſt 30 ws 

* the of that tenancy. His wife and family never accompanied him, ot 
Ole 

llept in B. above 30 days, and ne on the laſt night when bath the tenancies expired; held 


that his lettlement was in B. 
dept 


_— 


— 
n 
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flept at the lodging in St. Mary le- Bone, but remained at the houſe 1 799. 
in Lambeth until about three weeks previous to Michaelinas-day ———— 
1797, when ſhe went away and took the furniture away with 3 
her. The Court of Quarter Seſſions were of opinion that the The Inhabi- 
pauper's ſettlement was in St. Mary Lambeth. N oe . 
Lawes, in ſupport of the order of Seſſions, ſaid that the pau- TAuI XTX. 
per's home during the whole time of the tenancies remained in 
St. Mary Lambeth, where his wife and family were, and his ſleep- 
ing in S?. Mary-le- Bone wag only accidental and occaſional ; which 
diſtinguiſhed this from other caſes of the like kind, But 
The Court ſaid there could be no doubt but that the pauper's 
ſettlement was in the pariſh of 87. Mary-le-Bone where he had a 
tenement of above the annual value of 104. when joined to the 
other in Lambeth, and in which former tenement he had reſided 
on the whole above forty days, and where he had flept the laſt 
night. The queſtion was too plain for argument. 
Fielding and By? were to have argued againſt the order of Seſ- 


ſions. 
Both orders quaſhed, 


( 


| . April 27th. 


HIS was a conviction by two juſtices againſt the defendant 1t is only ne- 
on the 5 Geo. 2. c. 20. for piloting the ſhip Nera Seignora eee 1 


up the river Thames without being duly licenſed. The convic- lar pilot (un- 
der 5 Geo. 2. 
tion ſtated that the defendant on the 22d of January 1799, at, c. 5 ) when 


a vefſel is 


&c. did unlawfully take upon himſelf the charge of the ſhip Caiting on 


Neftra Seignora belonging to Corunna in Spain, &c. then and there the — 
in the courſe 


being employed in the foreign trade and entered at the Cuſtom- 7 
Houſe London in ward from Corunna aforeſaid, (negativing the —— 


Havin 4 


ſhip's being employed in the coal trade or other coaſting trade) gaibed her 4 


as a pilot up the river Thames, he the ſaid defendant not being te, aaf 
# other perſon 


then licenſed by the Maſter Wardens, &c. of the Trinity-Houſe ; may remove 

contrary to the form of the ſtatute, &c. whereby the ſaid defend- . 

ant had forfeited 20/., Ke. river to an- 
It appeared by the evidence, which was ſtated at large in the _ 

conviction, that the veſſel had been piloted up the Thames b a 

regular pilot of the name of Roſs to Limehouſe- Hole, where he 

Jeft her before ſhe was moored; that ſhe was forced upon the 

mud there by a ſoutherly wind, and lay there for four days in a 

very awkward ſituation; that ſhe lay aground with the Rock of 


Vor. VIII. R her 
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1799. her anchor under her bottom on the fourth day, and there waz 
great danger in leaving her there till the tide ebbed again, It 
Lg 5 further appeared that for three days previous to her being moved 
Na. application had been made for pilots for ſeveral other ſhips (though 
not for this veſſel) but none could be found. That under theſe 
circumſtances the conſignee of the veſſel in queſtion employed 
the defendant, who was a waterman and not a pilot, to remove 
her from Limehouſz-Heole to Cherry-Garden-Stairs which lies fur. 
ther up the river about a mile and an half, which was accordingly 
done, (the evidence being that he unmoored her, & c.) the defend. 
ant managing the helm, but no canvaſs being up ; and that ſhe 
was properly moored there by the defendant. It was further 
ſlated that the navigation of the river from Limehouſe-Hole to 
Cherry-Garden-Stairs is very difficult and dangerous, but that no 
accident happened upon this occaſion ; and that the veſſel might 
have been removed to the pier either e e above or below 
Limehouſe-Hole and have been perfectly ſafe without going any 
further. The juſtices upon this evidence convicted the defend 
ant in the penalty of 20/. 
Marryat for the defendant referred to the vaſe of T he King . 
Lambe (a) as deciſive of the preſent. That indeed was a cou- 
viction for piloting a ſhip down the Thames without licenſe, and 
this is for piloting vp the Thames : but the ſame conſtruction of 
the two acts of parliament (5) on this ſubject which the Court 
then adopted applies equally to the preſent caſe ; namely, that 
thoſe acts only attach on ſhips in the courſe of their navigation 
on the river. Here the veſſel had complied with the legiſlative 
regulation in taking in a licenſed pilot at the outward terminus 
to bring her up to Limehouſe-Hole ; and it ought not to be ob. 
| jected to the defendant that, becauſe the pilot had neglected hi 
duty in not mooring her properly, he was not at liberty after- 
Wards to navigate the veſſel into a place of ſafety without the 
owners being obliged to incur again the expence of another pilot, 
He alſo ſtated an objection in point of form to the conviction, 
that the information did not negative that the defendant was 
a Dover or Deal pilot (c), but only alleged that he was not a pilot of 
Deptferd Strond, though the former are licenſed as well as the 
latter. But he ſaid he was the leſs anxious to inſiſt upon = 


(a) Ante, 5 vol. 76. (5b) 3 Cee I, c. 13. and ee 1. c. 20. 
(e) Vide. 12. of the laſt ſtatute which refers to and ſaves the privileges granted! 
theſe pilots by the fotmer ſlatute. . 


objeclion, 


Tila, A . mu F WY W 3 PLS 


2 — 2 >, » 6 v©5 


ITY 
3 


in THE THIRTT-NINTH YEAR OF GEORGE III. 


objection, as it was the wiſh of the ſnip- owners to eſtabliſh their 
right by the judgment of the Court to move their veſſels from one 
place to another in the river without incurring the expence of 
employing a licenſed. pilot, which is very conſiderable, 

Beſt contri, As to the objection of form; it is only neceſſary 
in the information to negative thoſe qualifications which are in- 
troduced in the enacting clauſe creating the offence and giving 
the penalty: but the qualification referred to is introduced in a 
ſubſequent proviſo referring to a former act, and therefore can 
only be inſiſted on as a matter of defence. He avowed that the 
obiect of this conviction was to aſſert the general queſtion of 
right on behalf of the licenſed pilots ; but he contended that. this 
caſe was diſtinguiſhable from that of R. v. Lambe. There the 
ſhip was not in the courſe of her voyage, but had completed it, 


243 


17 99· 
The King 


againſt 
NzALl8. 


and had diſcharged part of her cargo: here the was ſtill in the 


courſe of her voyage, never having been brought to her proper 
moorings. There too the veſſel was only moved a ſmall diſtance 
down the river by her own crew ; whereas here the defendant 
was employed in the ſpecial character of a pilot for the purpoſe, 
This caſe comes within the general miſchief againſt which the 
Legiſlature intended to guard, namely, the danger to the lives 
and property of the ſubjects from unſkilful perſons attempting to 
navigate veſſels upon the Thames, the navigation of which was 
known to be very hazardous, and is ſo ſtated by the Legiſlature 
in the preambles to the ſtatutes in queſtion. But the conſtruction 


contended for goes to exclude the whole of the river from the 
| operation of the law, although that was the principal object of 


the regulation. The termini mentioned in the act of Geo. 2. are 
not named as connected merely with foreign voyages, but for 
the expreſs purpoſe of including every veſſel navigating within 
thoſe limits ; and the naming of them does not indicate that the 


ſhip muſt paſs beyond them. Where an offence is created within 


a particular juriſdiction, it is not neceſſary that the party ſhould 


offend over the whole diſtriẽt, but an offence committed within 
any part of it ſubjects him to the penalty. The neceſſity for the 


regulation is ſtronger within than beyond the limits of the river, 
becauſe the dangers of ſhoal water and narrow paſſages where 
veſſels may meet are greater. But the object of the Legiſlature 
would be defeated if, when a ſhip was once brought into the river, 
ſhe might afterwards be navigated within the limits by unſkilful 

P e R 2 perſons, 
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1799. perſons. And the words of the act of Geo. 2. ſeem to exclude 
ſuch a conſtruction; for they firſt exclude the navigating of 
Thy ſv veſſels by unlicenſed pilots © down the river or through the north 
Nr ATE. channel, &c.” and the like conſtruction muſt take place with re. 
ſpect to piloting up the Thames. The word or is there excluſye 
of the ſubſequent words of deſcription ; ſo that the navigating up 
or down the Thames 1s not neceflarily connected with foreign 
voyages. h 

Lord Kenyon, Ch. J. If i it were ee for us to expound 

the act of parliament according to the proſecutor's conſtruction, 

think that the act ought to be immediately repealed. It appear 

that the ſhip in queſtion was piloted up the river Thames, and 

after the pilot left her was moored, that ſhe was afterwards in 
imminent hazard of being loſt, that though inquiries had been 

made for three days before for other ſhips no pilot was to he 
found, that the defendant, who was competent to the purpoſe, 

was employed to remove her from a place of danger to a place of 


ſafety, and that he accordingly removed her without ſetting ; 7 F* 

fail and without doing an injury to any other veſſel z and now thi {WR , 

is complained of as a crime within the act of parliament that hs 7 

been alluded to. To be ſure if the law in expreſs terms faid that | 4 is 

this was an offence, we mult ſo adjudge it, leaving it to the 1. 

giſlature to make ſuch alterations in the law as to them wight 3-1 Wi 

£00 : | ſeem proper. Not many years ago the caſe of R. v. Lamie ws Wa th 
 Þ | determined by us; and I take it for granted that the preſent eſe We 


s brought forward in order to give us an opportunity of reviewing 
the judgment which we then gave; Þ have reviewed that opinion, 
and till think that that caſe was properiy decided; and I amalſo 
clearly of opinion that it is a caſe in point for this purpoſe. l. 
would be a monſtrous propoſition to eſtabliſh that not one of the 
numerous veſſels lying in the Thames could be removed one yard 
in the river without a licenſed pilot ; and yet that would be the 
neceſſary conſequence of the conſtruction of the act contended 
for. by the proſecutor in this caſe. 

 Grosx, J. I adhere to the opinion we gave in the caſed 
R. v. Lambe. An attempt however has been made to diſtingui 
that caſe from the preſent by ſaying that there the veſſel was ud 
in the courſe of her navigation, whereas here ſhe was: but that 


diſtinction is not founded in fact; from the facts here ſtated we a Tt 
muſt underſtand that the ſhip had been moored before ſhe wi _ 
a fr 


moved by the defendant, for it is ſtated that he unmoored het. 
| This 
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This ſhip had been navigated up the river as far as Limehouſe-Hole 
by a regular pilot; b ing afterwards in a dangerous ſituation the 
defendant removed her to a place of ſafety, and it is ſaid that by 
ſo doing he has incurred a forfeiture under the act of parliament z 
but I am clearly of opinion that he has not. 

LawRENCE, J. According to the proſecutor's conſtruction of 
this act the caſe of R. v. Lambe was improperly decided; for ac- 
cording to his conſtruction a veſſel cannot be moved in any part 
of the river without a regular pilot. But I think that the Court 
in that caſe put the true conſtruction upon the act of parliament; 
and there it was ruled that it is only neceſſary to have a regular 
pilot on board when the ſhip is going up or down the river in 
the courſe of her navigation. I collect from the evidence given 
in this caſe that the voyzge was finiſhed before the defendant re- 
moved the ſhip ; for it is (tated that ſhe was left at Limehouſe-Hole, 
and though it. is not ſtated in expreſs terms that Roſs moored her 
there, ſhe muſt have been moored there by ſome perſon, becauſe 
it appears that rhe defendant unmoored her, But the proſecutor's 
argument is that if a veſſel be driven on the mud an the river, ſhe 
muſt be left there to be wrecked unleſs a regular pilot can be pro- 
cured to get her off, and that if any other perſon remove her to 
a place of ſafety he is guilty of an offence within this act of par- 
liament: but that is too prepoſterous a conſtruction to put upon 
the ſtatute. | 

Per Curiam, 


Conviction quaſhed. 
—— — a | 


Jacks againff MAYER. 


HIS cauſe was to have been tried in laſt Hilary term, but the 
trial was put off until this term by rule of court, though by 
miſtake it was marked by the marſhal as a remanet. The cauſe 
was tried at the firſt ſittings in this term, no new notice of trial 
having been given; whereupon a rule was obtained, calling on 
the plaintiff to ſhew cauſe why there ſhould not be a new trial, 
which was now made abſolute. . 
The Court Maid that the diſtinction was this; if a cauſe be made 
a remanet, it may be tried at the next fittings without any other 
notice: but if the trial be put off by rule of court, there mult be 
a freſu notice of trial. And they ſaid that even when a plaintiſf 
| R 3 gives 


\ 
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If a cauſe be 
made a te- 
manet, no 
new notice 
oi trial need 
be given ; 
aliter where 
the trio of 
the cauie is 
put off to 
the next ſit- 
tings or aſ- 
ſizes by rule 
of cart. 
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1799. gives : 2 peremptory undertaking to try at the next ſittings of 
— ſes, there alſo a new notice of trial muſt be given (a), becauſe 


a a notwithſtanding ſuch SEEING the pram may decline trying 
Marz. his cauſe. 8 | Rule abſolute, 


(a) Monk v. Wade, Tr. 29 Geo. 3. B. R. S. P. 


Tueſday, WiLL1ams again Evans. 
„ me * ff 72h 


The Mayor ＋ * HIS was an action of debt brought upon the ſtatute 3 Gr. 1, 


. c. 15 (a), to recover the penalty of too/. againſt the defend. 


cil of the ant for voting at the laſt election of a member to ſerve in parliz. 
borough of 
Carmarthen ment for the county-borough of Carmarthen. The declaration 


ee e pot ſtated the iſſuing of the writ on the 21ſt of May 1796 for the 
the freedom election, directed to the then ſheriffs of the county-borough of 


of the bo- Carmarthen, the delivery of the writ (which was therein ſet forth) 


Tough 


ſuch of the to the ſkeritfs, and the election of a burgeſs i in purſuance thereof, 


— a It then averred that the right of voting was in the burgeſſes only, 


and lot, who and that the ſaid burgeſſes at the time of the election were to ill 
for roree -* intents and purpoſes freemen of the faid county of the ſaid borough, 


years previ- 


ous have That M. D. Magens, Eſq. and J. G. Phillips were candidates atthat 


- rented lande 


wichin the election, and that the defendant not regarding t the ſtatute, &c. after 


berough for 

which they bave paid 10 Fa a-year; the defendant, an inhabitant of that deſcription, was nominated a 
burgt/s accordingly, (by which title the corporators are called ;) held that a burgels ſo appointed is 
within the prohibition of the act of 3 Geo. 3. c. 15. againſt occaſional freemen voting at elections; and 
that the defendant having voted within the 12 months after he was ſworn in was liable to the penalty 
of 1001. impoſed by the act, although he had been nominated to be a burgeſs for more than fix 
years before. 


(a) © Entitled an act to prevent occaſional freemen from yoting at elections of mem 
ders to ſerve in parliament for cities and boroughs. S. 1. after reciting that great abuſes 
had been committed in making freemen of corporations in order to influence electionsof 
members to ſerve in parliament, to the great infringement of the rights of freemen of ſuch 
corporations and of the freedom of elections, enacts «« That from and after the iſt of 
May 1763 no perſon claiming as a freeman to vote at any election of members to ſerre 
zin parliament for any city, town, port, or borough 3 in England, Wales, : and the town of 
a Berwick upon Tweed, where ſuch voter's right of voting is as a freeman only, ſhall be 
"2 admitted to give bis vote at ſuch ele ction, unleſs ſuch perſon ſhall have heen admitted v 
the freedom of ſuch city, town, port, or borough 12. calendar months before the firſt day 
of ſuch election J and if any perſon ſhall preſume to give his vote as a freeman at aty 
election of membeis to ſerve in parliament contrary to the true intent and meaning of 
the act, he ſha!) for every ſuch offence forfeit and pay the ſum of 100 J. to him who ſhall 
inform and ſue for the ſame; and the vote given by ſuch perſon ſhall be void and of no 
effect. S. 2. « Provided that nothing therein contained ſhall extend to any perſon en- 
titled to his freedom by birth, marriage, or ſervitude, according to the cuſtom or uſage 
a of ſuch city town ou or os | 0 
(1 
1 
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a». 


the 1ſt of May 1963, and within twelve calendar months next be- 1799- 


fore the exhibiting of the piaintifF's bill, to wit, on the 27th of May 
1796 at, &c. before the election was finiſhed claimed as a burgeſs 


of the ſaid county of the ſaid borough to vote at ſuch election, Eran. 


&c., and then and there gave his vote at the ſaid election as a bur- 
geſs, &c. for the ſaid J. G. Philips, &c.; when in truth and in fact 
the defendant had not before the firſt day of the ſaid election been 
admitted to the freedom of the ſaid county of the ſaid borough 
twelve calendar months, nor was otherwiſe entitled to his free- 
dom by birth marriage or ſervitude according to the cuſtom and 
uſage of the ſaid county of the ſaid borough, contrary to the form 
of the ſtatute, &c.z whereby, &c. There was a ſecond count 
like the former, excepting that the place was called the borough 
of Carmarthen. The defendant pleaded nil debet; and at the 
trial before Heath J. at the laſt Summer Aſſizes at Hereford a 
verdict was found for the plaintiff for one penalty, ſubject to 
the opinion of this Court on the following caſe. 

His preſent Majeſty by his letters patent under the Great Seal 
dated the 27th of July in the 4th year, &c., (after reciting that the 
borough of Carmarthen from time immemorial had been a bo- 
rough or town corporate; and that King James I. by his charter 
granted ordained and declared that the borough of Carmarthen 
ſhould from thenceforth be a county of itſelf, and ſhould be called 
the county of the borough of 'Carmarthen ; and that the mayor, 
burgeſſes and commonalty of the ſaid borough ſhould have inſtead 


of the bailiffs of the ſaid borough two ſheriffs in the ſame bo- o 


rough and precincts and county of the borough of Carmarthen 
aforeſaid; and confirmed to the ſaid mayor burgeſſes and common- 
alty of the borough of Carmarthen all the privileges immunities 
exceptions and juriſdictions whatſoever, and alſo all and ſingular 
the manors, &. which the ſaid mayor, & c. of the borough or their 
predeceſſors had enjoyed; and alſo reciting that divers diſputes 
had of late ariſen within the ſaid borough and county of the bo- 
rough of Carmarthen aforeſaid, and that informations in the nature 
of writs of quo warranto had been proſecuted in his ſaid Majeſty's 
Court of King's Bench and judgment of ouſter obtained againſt 
moſt of the acting magiſtrates and officers of the ſaid corporation, 
whereby the ſame corporation was then diſſolved or at leaſt inca- 
pable of exerciſing and enjoying the ſaid liberties and franchiſes, 
granted conſtituted confirmed and declared that the ſaid borough 
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of Carmarthen ſhould and might remain and be for ever there. 
after a free borough of itfelf and terminated by its ancient metes 


Con and bounds ; and that the burgeſſes of the ſaid borough, by wha. 


Pang. 


ever names of incorporation they had been called, ſhould be 2 


body corporate, &c. by the name of the mayor burgeſſes and 
commonalty of the borough of Carmarthen, The charter then 
ordained that no perſons ſhould be entitled to be admitted a bur. 


geſs of the ſaid borough, except ſuch perſon who for three years 
or more before his application to be admitted a burgeſs of the 


laid borough had been ſeiſed and poſſeſſed by himſelf or his te- 


nants of an eſtate of freehold for the term of his life or ſome 
greater eſtate of and in meſſuages lands, &c. ſituate within the ſaid 


county of the ſaid borough, of the yearly value of 4/., andex 


cept ſuch perſon who at the time of ſuch application to be ad. 
mitted a burgeſs of the ſaid borough ſhould be ſeiſed and poſſeſſes 
by himſelf or tenants of mefſuages lands, &c. within the county 


of the ſame borough of ſuch eſtate of ſuch yearly value as afore. 


ſaid, which had come to him by deſcent or marriage, and alſo 
except every perſon who ſhould have been bound by indenture 
and ſerved as an apprentice for ſeven years or upwards to and 
with any burgeſs of the ſaid borough who during the ſaid term 
had been uſually refident within the ſame borough ; which (aid 


perſon ſo qualified as aforeſaid, whether in right of freehoid or 


ſcrvitude, ſhould be entitled to be admitted a burgeſs of the faid 
borough ; ſo as ſuch perſon ſhou]d make application for that pur- 
poſe to the mayor and commonalty of the ſaid borough on Monday 
next after Michaelmas in each year, and at no other time; and ſo 
as ſuch perſon ſhould then and there before the ſaid mayor and 
commonalty make due and legal proof of ſuch his qualification 


as aforeſaid. And it was further ordained that upon ſuch proof 


being fo made ſuch perſon ſhould thereupon be admitted and 


* 2nd might at their diſcretion receive application and make order 


ſworn a burgeſs of the ſaid borough at the next or any fubie- 
quent fortnight court to be holden in and for the faid borough 
after ſuch day on which he ſhould ſo make his claim as aforeſaid. 
The charter further ordained that the mayor and common council 
of the ſaid borough for the time being or the major part of them 
in common council aſſembled on the ſaid Monday next after the 
feaſt of Saint Michael in each year, and at no other time, ſhould 


{or 
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eee 


for the admitting of ſuch of the inhabitants of the ſaid borough 77 3799: 
ing ſcot and lot who in conſideration of their good behaviour ſhould ____ 


be thought deſerving to be burgeſſes of the ſaid borough, ſo as ſuch 8 | | 

perſons ſo applying ſhould for three years then laſt have rented . 10 2515. $ 
holden and occupied and did then rent hold and occupy mei- | bi 
ſuages lands, &c. within the ſaid borough and county of the bo- 1 


rough aforeſaid, of which during all that time they had bona fide 
od d the yearly rent of 10/., and that upon proof thereof being 
made to the ſatisfaction of the ſaid mayor and common council or 
the major part of them ſuch perſons ſhould and might by ſuch order 
as aforeſaid at the diſcretion of the ſaid mayor and common council 
or the major part of them thereupon to be made be admitted and 
ſworn burgeſſes of the ſaid borough at the ſecond fortnight court f 
to be holden in and for the ſaid borough after ſuch day on which 
they ſhould have ſo made their applications as aforeſaid or at any 
ſubſequent court. The charter alſo granted confirmed and de- 
clared that the ſaid borough of Carmarthen ſhould be and remain 
a county of itſelf, and ſhould be called the county of the borough 
of Carmarthen for ever, and that the ſheriffs ſhould have the ex- 
eluſire execution and return of writs. And all the former rights 
and privileges of the borough were confirmed. The caſe then 
ſtated that on the 21ſt of May 1796 a writ ified for an election 
of a member to ſerve in parliament for the ſaid borough of Car- 
marthen directed to the then ſheriffs of the ſaid county-borough 
which writ was delivered to them on the 23d; and the election 
was duly had on the 27th of the ſame month. That Mr. Magen- 
and Mr. Phillips were candidates at the election; and that the 
defendant on the 27th of May 1796, and within twelve months 
before the exhibiting of the plaintiff's bill, voted at the election 
for Mr. Phillips. That on Monday next after Michaelmas 1789, 
being fix years and upwards previous to the election, the follows 
ing order was made and ſigned by the mayor and major part of the 
common council of the borough in common council aſſembled, 
upon the petition of the defendant to be admitted a burgeſs of 
the borough (viz.) “ Whereas D. Evans (the defendant) and 
others having this 5th of October 1789 made application to us, 
praying to be admitted burgeſſes of the ſaid borough by their peti- 
tion in writing ſigned by them reſpectively, ſetting forth that they 
are inhabitants paying ſcot and lot, and for three years laſt paſt 
have rented holden and occupied meſſuages and lands within the 
_ Jaid borough as ſpecified by their petition, for which ſaid meſ- 
| IM ſuages 


250 
1799- 


\ 


CASES IN EASTER TERM 


ſuages. and land ſo halen rented and occupied they have re. 
ſpectiyely paid and now do pay and for three years paſt bonà fide 


WI IIa paid the yearly rent of 10/. and upwards; now we the ſaid mayor 


ain 
2. 


n 1 


Xzv _. P 
— TO, 


and major part of the common council having received ſufficient 
Proof thereof do in conſideration of the good character and beha. 
viour of the ſaid petitioners think them deſerving to be buryeſſes 
of the ſaid borough ; It is therefore ordered that the ſaid D. Evan; 
(and the others) be admitted and ſworn burgeſſes of the ſaid bo- 
rough at the ſecond fortnight court after this day or at any other 
ſubſequent fortnight court to be holden for the county of the bo. 


rough aforeſaid ;” ſigned by the mayor and major part of the 


common 3 of the ſaid borough. But the defendant wa 
not ſworn and inrolled as a burgeſs until the 15th of February 1796. 
When any perſon is ordered to be admitted, the order for the 
admiſſion gives a right to the perſon to be admitted and ſworn in 
a burgeſs of the ſaid borough at any fortnight court of the ſaid 
borough after ſuch order. The right of voting for the election 
of members of parliament for the ſaid borough is in the perſons 
admitted as burgeſſes to their freedom under the charter as afore. 
ſaid; and there is no other deſcription of perſons in | the borough 
but burgeiies ; ; and all the burgeſſes who have been admitted to 
their freedom and ſworn within the year have voted at the elec. 
tion within the year. They are not called freemen but burgeſſes; 
and are always ſaid to be admitted to their burgeſsſhip. No or- 
der can be made for the admitting of any burgeſs but on the day, 
namely, on Monday after Michaelmas. The defendant was an 
ex gratia burgeſs. By his ſaid preſent Majeſty's letters patent 
the mayor recorder and town clerk of the ſaid borough or any 
two of them are to hold before them within the ſaid borough on 
every Monday from fifteen days to fifteen days a court of record, 
that is, the fortnight court above mentioned. 


Mills for the plaintiff. Though the defendant is called a burgeſ* 


of Carmarthen, yet he voted at the election as a Freeman within 


the words and meaning of the act of the 3 Geo. 3. And though 
. Carmarthen. is called a county-borough, becauſe erected by charter 
Into a county of itſelf, yet that will not alter the right in which 
the burgeſles vote, becauſe the ſame charter reſerves all the ancient 
rights; and throughout the charter they are {till called burg of 
be borough. Beſides, the cities of Norwich and London, which 
are alſo counties in themſelves, are excepted by the 8th clauſe of 
the act from the operation of the general words; which ſhews 


that 


1 
Ne 
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that otherwiſe they would have been deemed to fall within thoſe 1799. 
words. And the reaſon of thoſe two places being excepted was 
becauſe before the act paſſed no perſon could vote there without ae 
having been admitted a year before. The abuſe which prevailed Evans. 
before the paſſing of the act was that perſons not having x previous 

right of admiſſion tothe freedom of corporations by birth, marriage, : 

or ſerving apprenticeſhips, were upon the eve of an election made 

freemen for the purpoſe of ſuch election. Now both the miſchief 
and the remedy apply as ſtrongly to the caſe of ſuch a borough as 

Carmarthen, though the corporators are called burgeſſes, as to other 
places where they are called freemen. Such perſons alſo are in- 

cluded in the words of the act; for it appears that the burgeſſes of 

Carmarthen vote in right of having been admitted to their freedom. 

The act of parliament indeed only mentions freemen ; but that is . 
becauſe freemen is the generic term, and includes every deſcription 

of corporators by whatever name called who claim to vote by reaſon 
of having been admitted to their freedom. In this reſpect burge/s 
and freeman are ſynonimous terms; they were ſo conſidered in the 

Carliſie, Eaft Retford, and Colcheſter caſes (a); throughout Valas, 
and at Briflol, Brackley, Lymington, Marlborough, and other 
places (3), the corporators vote under the name of burgeſſes ; and 
in ſome places, as at Worceſter (c), under the name of citizens; 

"and yet it could never have been in the contemplation of 'the 
Legiſlature to exclude all thoſe places from the operation of the 

act: and that argument applies with peculiar force as to Wales, 
to which the act in terms extends, though in no borough within 
that part of the kingdom do the corporators vote under the title 
of freemen, but under that of burgeſſes. A burgeſs, according to 
| Spelman (d), means no more than the inhabitant of a burgh or bf 
a walled or incloſed town. In Madox's Firma Burgi three de- 

ſinitions of it are given, iſt, That of a freeman corporate; 2d, 

An inhabitant of a burgage tenement; 3d, The owner of a 

burgage tenement: the firſt of theſe exactly applies to the pre- 

ſent caſe; it is the inhabitant of a borough clothed with a cor- 

porate character. Then it may be objected that the act did 1 
not mean to include perſons voting within the year who were 1 
admitted by virtue of previous qualifications. It appears that q 
there are two claſſes of perſons having a right to vote in this 

| borough. Firſt, The de jure burgeſſes, who claim in a right of 
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(a) Vid. Simeon on Elefions, Appendix, 65, 86, 37. and 62. 
(5) B. 35 54. 77, „ß; .f 0% GM tit. Burgum. 
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1799 freehold eſtate or ſervitude z Tecondly, The de gratia i 
the latter of whom (among which is the defendant) are admitted 


2 according to the diſcretion of the mayor and common council. 


certain deſcription; ; but that does not give thoſe perſons any pre. 
vious right to be admitted; and therefore they do not even come 
within the equity of the excepted caſes in the ſtatute, which are 
confined to perſons having a right to be admitted by virtue of 
certain previous qualifications- But it is enough to ſay that the 
ſtatute having made certain poſitive exceptions, of which this 
caſe is not one, has thereby virtually excluded all other excep- 
tions from the general rule. But it may be urged that the title 
of the act being to prevent cccaſional freemen from voting, it does 
not apply at all to that claſs of perſons, from whom the defend. 
ant was-choſen, who are required to poſſeſs qualifications of a 
certain ſtanding in point of time, and therefore cannot be ſaid to 
be occafronal, But it is ſuffibient if they fall within the deſcrip. 
tion of the enacting words; and the miſchief is as likely to hap. 
pen in theſe as in other caſes, that they ſhould have the right of 
voting conferred upon them to anſwer an occaſional purpoſe, 
Laſtly, it may be contended that, admitting the defendant to fall 
within the general operation of the act, yet his admiſſion and 
ſwearing i in ſhall have rclation back to his nomination, which 
will take him out of the act. But the ſwearing 1 in alone is the 
conſummation of his right to vote as a burgefs, till which time 
he cannot be ſaid to be admitted; and therefore having voted 
within twelve months from ſuch admiſſion he comes direQly 
within the words of the act infliting the penalty. It is plain 
that the Legiſlature looked to the admiſſion and not to the nomi- 
nation; becauſe there is a penalty given by / 3- for antedating 
the former but not the latter, So by the 32 Geo. 3. c. 58. the 
fix years' limitation, beyond which no information in nature of 
quo warranto can be brought againſt any member of a corpora- 
tion for any defect in his original title, runs from the admiſſion 
and ſwearing in; becauſe from that time only can he be ſaid to 
be in the actual holding or execution of the office, foward is the 
deſcription i in that act. | 
Mood contri. The defendant's cafe does not fall within the 
penalty of the ſtat. 3 Geo. 3-, in conſtruing which the Court will 
not merely look to the words but the ſpirit of the law. This is to 
be collected firſt from the title of the act, which though no part of 
it, yet may be reſorted to in explanation of its meaning. It is to 
1 prevent 


' Evans, It is true the exerciſe of that diſcretion is limited to perſons of: 2 
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prevent org onal freemen from voting, 8&c. Now that muſt mean 799% 


perſons who being originally ſtrangers to the corporation have 
been made free to ſerve a particular purpoſe, 


253 


RES 


without having had hs" 


any previous qualification or inchoate right to their freedom. The Evans. 


charter of the preſent King was granted after the act paſſed, and 
with reference to it ; becauſe by its proviſions no ſtranger can 
obtain the freedom of this corporation. It is true that the defend= 
ant being an ex gratiaburgeſs, his admiſſion did in the firſt inſtance 
depend on the diſcretion of the mayor and common council; but 
that is not an arbitrary diſcretion, againſt which only the act 
meant to provide, but a diſcretion regulated by the law and cuſtom 
of the borough; for the ſelection can only be made out of ſuch as 
have particular qualifications. It is confined to inhabitants of the 
borough paying ſcot and lot, and they muſt have rented and paid 
10. a year for land in the borough for three years previous, and 
they can only be choſen on a certain day of the year. Such a 
perſon when choſen does not vote in right of his freedom only, 
upon whom alone the act by the very words of it was intended to 
attach, but alſo in virtue of his previous qualifications. Accords 
ing to the true conſtruction therefore of the act it ſhould be con- 
fined to freemen only, namely, ſuch as had no inchoate right, but 
were choſen by the mere voluntary and arbitrary will of the cor- 
poration. But a burgeſs implies an inhabitant, and a freeman 
need not neceſſarily be a burgeſs. At any rate however the order 
for the defendant's admiſſion having been made fix years previous 
to the election, he can in no ſenſe be conſidered as an occafh onal 
freeman ſo as to have incurred the penalty of the act. The ſwear- 
ing in is a mere matter of form ; becauſe after his nomination he 
had a right to be ſworn in at any fortnight court, and a mandamus 
would have ifſued for that purpoſe to the corporation if they had 
refuſed to ſwear him in. He had therefore a complete title by 
relation to the time of his nomination ; and ſuch a caſe is neither 
within the miſchief or the enacting had of the act. And no 
argument can be drawn from its not having been ſpecially ex- 
cepted together with the caſes of birth marriage or ſervitude, be= 
cauſe thoſe would otherwiſe have fallen within the words of the 
general prohibition, though not within the miſchief of it. 
Lord Kenyon, Ch. J. I agree with the defendant's counſel 
that in deciding this caſe we muſt conſider not merely the words of 
the ſtatute but the meaning of the Legiſlature in paſling it. The 
principal 
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principal ground of argument urged on behalf of the defendant is 


— that he is not a freeman, but only a burgeſs of Carmarthen : but 
Wir it is evident that the Legiſlature thought that thoſe words have the 


Nan, ſame meaning. I believe alſo that Brady, on Burghs, treats them 


as the ſame.. Without however reſorting to that, the intention of 
the Legiſlature in paſſing this a& of parliament was to prevent 
ſtrangers, perſons who did not belong to the corporation, coming 
down on the eve of an election to give their votes for members, 


and it certainly extends to corporators whether called by the name 


of burgeſſes or freemen. Then it is ſaid that the defendant had 
an inchoate right before: but it muſt be remembered that he had 
no right whatever until the corporation choſe to confer it on him 
by (what is called) an ex gratia admiſſion, and that that was not 
conſummated until the ſwearing in. But this inchoate right can- 
not aſſiſt the defendant : the rule expreſſio unius eſt exclufio al. 
terius applies to this caſe; for the only excepted caſes of inchoate 
rights in the ſecond ſection are thoſe by birth, marriage, or ſervi- 
tude. Great ſtreſs alſo was laid on the circumſtance of the cor. 
poration having made an order fix years before for the defendant's 
admiſſion : but the words of the act of parliament are that no 
freeman ſhall be admitted to give his vote © unleſs he ſhall have 
been admitted to his freedom twelve months before the firſt day 
of the eleCtion :” the third ſeCtion of the act inflicts a penalty on 
perſons who antedate admiſſions, and the fourth ſection directs 
that the candidates or freemen may inſpect the books in which the 
admiſſions of freemen are entered; every part of the act therefore 
ſhews that the Legiſlature thought that the material time to be 
conſidered was the time of admiſſion, The only thing that could 
create a doubt for a moment was the diſtinction between burgeſſes 
and freemen as applied to this kind of caſe : but I am thoroughly 
perſuaded that in this act of parliament they mean the ſame ; and 


that the defendant is included in the enacting clauſe and is not 


excepted in the proviſo of the act. Beſides I think that this is a 


_ remedial act, and ought to receive a liberal i interpretation in order 


to guard againſt the miſchief. 
GRose, J. The principal queſtion is whether or not 4 


of Carmarthen, choſen as the defendant was, be a freeman within 


the meaning of this act of parliament ; and I am of opinion that 


he is. I conſider the word ( freeman” as the genus; and though 


in different corporations they are called by different names, in 
ſomo 


4 
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ſome by the name of burgefles, in others by the name of free - 1799 . 

men, their meaning is the fame for the purpoſe of this act, which 

| conſider as a remedial law. Then it was ſaid that this defendant Wir r 

did not incur the penalty of the act becauſe there was an order Evans. 

for his admiſſion fix years before: it is true he had then a right 

to be admitted a freeman, but he had no right to vote until he 

had been admitted for a year. | | ;f: 
LawRENCE, J. There is no doubt but that - burgeſs” means 

the ſame as ©« freeman” within this act. The object of the Le- 

giſlature, in uſing the moſt general term freeman,” was to pre- 

vent any argument that might otherwiſe have been made that one 

ſpecies was not included in the act becauſe not particularly 

named; and therefore by whatever name the freemen may be 

called in any particular corporation, this general term will extend 

to all. It has been argued however that the defendant did not 

vote as a freeman only, but as being an inhabitant and having 

101. per annum, & c.: but thoſe qualifications did not conſtitute 

his right to vote; he voted only as a freeman; and even if he had 

not had thoſe previous qualifications, he might have voted, pro- 

vided he had been admitted a freeman, though he might haye 

been afterwards ouſted of his freedom by a quo warranto for 

want of them. Even ſuppoling the defendant had- an inchoate 

right by the order for his admiſſion, - he could not vote at the 

election without incurring the penalties of the act; for the in- 

ſtances of the exceptions in the proviſo are of perſons having an 

inchoate right; this is not one of them, and we cannot extend 

the exception to other caſes that are not there mentioned. 


Poſtea to the plaintiff, 
ETHERSEY ggainſt JACKSON. \  Boturday, 
May 4th. 


0 debt on bond, the defendant, after craving oyer of the con- After ayer of 

dition, by which it appeared that it was given for the per- „ 
- . - - . a 
formance of covenants in another deed, pleaded the general iſſue; — 
on which iſſue was joined, and notice of trial regularly given for rg wa 
| | | 5 
the laſt aſſizes for the county of Worceſter. Aﬀt-rwards the plain- bond, on 
tiff entered a ſuggeſtion on the roll, in purſuance of the ſtatute ors 
8 & 9 V. 3. c. 11. ſetting forth the deed abovementioned, and notice of 

; | . > trial give 

aſſigned a breach againſt the defendant in not performing the oa lalntitr 
ſuggeſtion on the roll and aſſign breaches purſuant to the 8 & 9 . 3. c. 11. : but it i 3 are w 
deliver ſuch ſecond iſſue without a ſummons and judge's 8 5 whe. 
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1799. covenants in that deed, and then four days before the aſſizes the 
——- plaintiff, without a judge's order to amend the former iſſue, de. 
a | livered this ſecond iſſue, and afterwards recovered a rerdi at 
Jacxsom. the trial; which 

Wigley on a former day moved to fet adde for irregularity on 
two grounds; 11t, That the ſtatute did not warrant entering the 
ſuggeſtion on the roll in this caſe ; for it only gives the plaintif | 

the liberty of making ſuch a ſuggeſtion after judgment, and tat 
in three caſes only; namely, on judgment on demurrer, by con- 
feſſion, or nil dicit. And he obſerved: that the plaintiff had no 1 | 
reaſon to complain that he had now no opportunity of aſſigning 

| breaches, becauſe he might have ſet out the condition of the bag | 
and aſſigned breaches in his declaration. 2dly, At all events the _ 
plaintiff was irregular in amending the firſt iſſue without a ſum- EN 
mons and a judge's order for that purpoſe. 

The Court were clearly of opinion that there was no foundation ! 

for the firſt objection. They ſaid that this ſtatute required a W ;j 

liberal and beneficial conſtruction, it being made in advancement \ 

of juſtice, and in eaſe of defendants. That it was manifeſt tbaet « 

the Legiſlature contemplated caſes where the plaintiff had nct t 

originally aſſigned breaches in his declaration, which the ſtatute e 

enabled him to ſupply by entering a ſuggeſtion on the record eren | 

after judgment; and therefore @ fertiori it might be done be. WE n 

fore (a). | 2 c 

Garrou and Jervis who ſhewed cauſe againſt the male, an - ff 

ſwered the laſt objection by ſaying that the defendant being un- o 

der the terms of taking ſhort notice of trial, the plaintiff had nt | 2 

been guilty of any irregularity, becauſe the ſecond iſſue was de- 

livered in time; and that the firſt iſſue was nat altered, the ſe - 
cond iſſue being merely an addition to the firſt. But 

The Court (after conſulting the Maſter on this point) ſaid that 
this was irregular ; and therefore they made the 

Rule abſolute, 


(a) Vide Hardy v. Bern, ante, 5 vol. 636. Roles v. Reſewell, ib. 548. and Walcott v. 5 4 th 
Golding, 8 vol. 126. that the ſtatute of 8 & 9 I. 3. c. 11. is compulſory on the plaintiff ee 
to aſſigu breaches, 


* "x = 
? meV: 


4 THEE THIRTY-NINTH Year os GEORGE II. 


Cowix, Executrix, againſt ALLAWAY. 


G moved on a former day to enter up judgment on 
a warrant of attorney which had been given by the defen- 


dant to one John Cowie, who died in the laſt vacation, and on 
behalf of whoſe widow and executrix this application was now 
made. But he obſerved that the warrant of attorney was given to 
Cowvie himſelf, not naming his executors and adminiſtrators (a). 
The Court entertaining great doubt whether they could grant 
ſuch an application defired, when they granted a rule to ſhew 
cauſe, that it might not be made abſolute as a matter of courſe. 
Gurney, when he now moved to make his rule abſolute, ad- 
mitted that he had not been able to find any caſe directly in point, 
but ſaid there were ſeveral where the Court, in order to arrive at 
juſtice between the parties and to carry their agreement into exe- 
cution, had granted applications of this ſort in terms not exactly 
correſponding with the terms of the warrants of attorney on which 
they were founded. Anonymous, 1 Show. gi. Judgment was 
entered up againſt the huſband and wife upon a warrant of at- 
torney given by the woman dum ſola (5). S0 Salk. 400. Anony- 
mous. In Todd v. Todd, Barnes 48., which was much argued and 


conſidered, the Court permitted judgment to be entered up at the 


ſuit of the ſurvivor of two to whom the warrant of aitorney was 
given. S. P. in Gladwin v. Scott, Barnes 5 3, and Futcher v. Smith, 
2 Black. Rep. 1301. 

Marryat, amicus Curiz, mentioned Wild v. Sands, 2 Stra. 718. 
to ſhew that the Court could not grant the motion. And 

The Court ſaid they were ſatisfied that they had no authority 
to direct the judgment to be entered up under the circumſtances. 


257 
1799. 


— — 
Satur 
May 4th. 


A warrant of 
attorney to 
enter up 
judgment 
having been 
given to one 
who died in 
the laſt va- 
cation, the 
Court re- 
fuſed to en- 
ter up judg- 
ment there- 
on in this 
ter Mon the 
prayer of his 
executiix. 


That all authorities of this ſort muſt be ſtrictly purſued, and that 


| they could not ſupply any ſuppoſed omiſſion of the parties. That 
in a caſe in 5 Modern it is ſaid that ſuch an authority dies with 
That the utmoſt extent to which the Courts could go 


the party. 
was, according to what was ſaid by Lord Holt in a caſe, in 
Salk. 40 1., that if the party die in the vacation judgment may be 
entered up before the effoign-day of the ſubſequent term as of 


the precediug term. 
| Rule diſchrgcd. 


(a) Vide Coles, Execu'or, v. Haden, Barnes 4t9. 44+ (5) Vide Saik. 399, Anon. 
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1799- 
240 Oh The KING again/# The Sheriff of MipDLxsex, 
Where bail ON YA ſhewed cauſe againſt a rule for ſetting aſide an attach. 


due time, an ment againſt the ſheriff for irregularity. The writ was re. 
exception 


turnable the firft return of the term; bail was put in in due time, 
_—— - uy but not juſtified. The ſheriff was ruled to bring in the body, which 
—_— * rule expired on the 22d of April, On the igth of April notice 
ruled to bring Was given to the plaintiff of added bail, with notice to juſtify on 


in the body: g 
23 4 - the 22d; on which day another notice of added bail was ſeryed 


ing bail af- with notice to juſtify on the 24th. But in the mean time the 
deen rule for the attachment was made abſolute, on the 23d. 


not ſuperſede g | | 
e, Park, in ſupport of the preſent rule, ſaid that the bail never 
uch ex- 

ception be- having been excepted to the plaintiff could not rule the ſheriff to 
eee bring in the body, and conſequently could not attach him on 
can iſſue account of the bail not having juſtified in time, 

_ Conſte obſerved that there was no occaſion to except to added 
F bail, becauſe the ſame reaſon did not apply to them as to the 

e adde 


bail not hav- original bail, who are to be deemed ſufficient pro confeſſo, by tle 
e Be plaintiff having taken an aſſignment of the bail bon (a). Sd 

Per Curiam, (aſter conſulting the Maſter). There is no differ. 

ence, according to the practice, in this reſpect between the original 

and added bail : in neither caſe can the ſheriff be attached on ac- 

count of the bail not having juſtified i in time, unleſs they hare 


been excepted to. 
Rule abſolute. 


(a, Vide Lord Brooke v. Stone, 1 Will. 223. 
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13 In this term Mr. Juſtice AsHnoksr reſigned his ſeat on the 
'S Bench in this Court, and was ſucceeded by Simon Le Blane 
Eſq. one of his Majeſty's Serjeants at Law, who was knighted 
and took his ſeat in court on the ſixth of June. 

| | | 


3 ES MST 
—— — > 


44 
5 
1 
E. 
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On the laſt day of this term % Lens Eſq. of Lincoln's Inn, 

: and John Bayley Eſq. of (rray's-Inn, were called to the Ho- 

1 5 nourable degree of Serjeant at Law; the motto on their rings 
| * 

1 « Libertas ſub rege pio.“ 


HAL EV again/# CLARKE and Others. Tucſday, 
May 28th, 


N afſumpſit the declaration ſtated that the defendants were The defen- 
owners of the ſhip Pomona, and that in conſideration that the — 
plaintiff had cauſed divers goods to be ſhipped on board the ſaid OD 


carry the 


| | plaintiff's 

goods from Liverpool to Leghorn 3 on the veſſel's arriving at Falmouth in the courſe of her voyage an 
embargo was laid on her CC until the further order of Council ;”* beid that ſuch embaigo only ſulpended, 
168 but did not diſſolve, the contract berween the parties; and that even aſter two years, when the em- 


25 bargo was taken off, the defendants were anſwerabie to the plaintiff in damages for the non - performance 
of their contract. 
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1799: fhip then bound on a voyage from Liverpool to Leghorn, with 


- liberty to proceed fingly to Falmouth and ſuch other ports as might 


Hop 1 be neceſſary in order to join convoy, the defendants undertook for 
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2 ſtipulated freight to deliver the ſaid goods at Leghorn, the dan. 
gers of the ſeas only excepted ; that the fhip afterwards ſailed 
from Liverpool to Falmouth to join convoy, and that after arriving 
at Falmouth on the 3oth of June 1-96 ſhe abandoned the voyage 
and returned from Falmouth with the ſaid goods to Liverpool ; 
whereby the plaintiff was not only deprived of the benefit of 
having his goods carried to Leghorn, but alſo of divers policies of 
aſſurance which he had cauſed to be effected upon the ſaid goods 
for the ſaid voyage, and for which he had expended 2971. 18;, 
There were alſo common counts. Plea, The general Iſſue. At 
the trial at Guildhall before Lord Kenyon a eat was found for 
the plaintiff for 297/. 185., ſubject to the opinion of this Court 
on the following caſe. 

In June 1796 the plaintiff ſhipped goods of the value of 17681 


on board the Pomona, whereof the defendants were owners, to be 
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carried from Liverpool upon a voyage mentioned in the declara- 
tion, and procured the goods ſo ſhipped to be inſured for the voy- 
age ſrom Liverpool to Leghorn, and paid 2974. 184. for premium 
thereon, including the charges of brokerage and the policy. The 
ſhip afterwards failed from Liverpool with the goods of the plaintiff 
and other ſhippers on board, and proceeded to Falmouth to join 
convoy for the voyage to Leghorn. She arrived at Falmouth on 
the 3oth of June 1796; and during her ſtay there waiting for 
convoy an embargo was laid on all ſhips bound to Leghorn, one 
of the ports in the territories of the Grand Duke of Tu/cany and 
then in the poſſeſſion of the French Republic, by an order of his 
Majeſty in council of the 27th July 1796; which embargo was 
directed to continue until further order of the Board of Privy 
Council. The ſhip was thereby prevented from then further 
| proceeding upon her voyage. 

By another order of his Majeſty1 in council dated the 23d of 4480 
1796 it was ordered that the embargo ſo laid on ſhould be taken 
off, ſo far as to permit the ſhips and veſſels ready to fail for any 
of the ports before deſcribed to proceed from the ports where they 
then were to the ports where they might have reſpectively taken 
their ſeveral cargoes on board ; provided that the maſter of ſuch 
ſhips or veſſels firſt gave ſecurity, &c., that the ſaid ſhips ſhould 


return to their reſpeCtive ports of lading, under convoy of ſuch of 
| his 


in THE THIRTY-NINTH YeaR or GEORGE III. 
kis Majeſty's ſhips as ſhould be appointed to convoy the ſame, and 
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ſhould proceed with ſuch conyoy and not deſert the ſame on tbe 
royage till their arrival at their reſpective ports of lading, or ſo 3 
long as ſuch convoy ſhould be inſtructed to protect the ſaid ſhips; CARB. 


and it was thereby further ordered that the ſaid ſhips upon their 
arrival at the ports where they reſpectively took in their ſeveral 
cargoes be permitted to re-land the ſame, and depoſit the goods in 
warehouſes to be approved of by the proper officers of the revenue 


of cuſtoms and exciſe, &c. at the expence of the proprietors, and 


that the proprietors be at liberty to take the ſame out of the ſaid 
warchouſes for exportation under the uſual regulations if they 
ſhould ſo think fit, or for home conſumption upon repayment of 


the reſpective drawbacks if any ſhould have been obtained on the . 


faid goods, &c. On the 7th of May 1798 the plaintiff received 


notice from the defendants, that unleſs they would receive back 


the goods by them ſhipped on board the Pomona, pay the freight, 
and giye up the bills of lading, or a bond of indemnity, with ſuf- 
ficient ſureties againſt any damage which the owners or maſter of 
the Pomona might ſuſtain by reaſon of the bills of lading not being 
delivered up, they would within twenty-one days cauſe the re- 
mainder of her cargo to be re-landed, and the goods ſhipped to be 
warehouſed on the account and at the riſk of the perſon and per- 
ſons to whom the ſame belonged. In June following he alſo 
received from them a further notice, which after ceferring to the 
order of Council of the 27th of July 1796 and the 23d of Auguſt 
1796, concluded as follows; © We the owners of the brigantine 
Pomona, Fames Dunn maſter, now lying at the port of Falmouth, 

having concluded to act agreeably to the directions contained in 
the ſaid. recited order, (i. e. the laſt), do hereby give you notice 
that after the expiration of fourteen days from the date hereof 
we ſhall cauſe. the ſaid veſſel and ſuch part of her cargo as now 
remains on board to be brought to Liverpool, and there re- land 
and warchouſe the ſame, agreeably to the direCtions of the ſaid 
order, unleſs you ſha!l chooſe to have them re-landed at Falmouth, 

and ſhall without delay obtain a lawful authority for that pur- 
poſe, and give notice to the maſter of the ſaid veſſel of ſuch your 
intentions within a reaſonable time after the ſervice thereof; and 


we do ſurther give you notice that the goods ſo laden as afere- 


ſaid will be brought to the port of Liverpool at the riſk of the re- 
ſpective owners or proprietors thereof: but if the owners of pro- 
prictors ſhall think fit to cauſe the ſame to be inſured for ihe 


8 3 ſaid 
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ſaid voyage to Liverpool aforeſaid, ſuch inſurance ſhall and may be 
effected without prejudice to any legal or equitable queſtion be- 


yn tween us as owners of the ſaid veſſel and the owners or proprietors 
clan. "of the ſaid goods reſpectively or any of them.“ 


The ſaid ſhip 
remained at Falmauih until the middle of Auguſt 1798, during all 
which time the embargo continued; at which time ſhe. without the 
conſent of the plaintiff ſet ſail with his goods on board from Fal- 
mouth for Liverpool, under the protection of the order of Council 


of the 23d of Augyft 1796, and complied with all the requiſitions 


of ſuch order; and ſhortly afterwards arrived at Liverpool. After 
the ſhip's return to Liverpool the plaintiff by agreement with the 
defendants received his goods back, but without-prejudice to his 
right to recover in this action. On the 24th of Ocfober 1798, 
nearly two months after the ſhip's arrival at Liverpool, by an order 
of his Majeſty in council the embargo laid on by the order of the 
27th 7i:ly 1796, as far as related to ſhips bound to Leghorn, was 
wholly taken off. The queſtion for the opinion of the Court is, 
whether the plaintiff be entitled to recover in this action? 

This caſe was argued in the laſt term by Giles for the plaintiff, 
and Scarlett for the defendants; and now by Gibbs for the plaintiff, 
and Wood for the defendants. | 

For the plaintiff it was inſiſted that the a did not ot diſcharge 
the defendants from the obligation of their contract to carry the 


goods to Leghorn. An embargo in its nature is only temporary, 


and it was expreſſed in this inſtance to be only until the further 
order of Council.” Therefore admitting it to be as imperative on 
the parties as an act of parliament, yet it is not like a general 
unlimited prohibition, making that unlawful which before was 


 Jawful, but at moſt operated as a /#/per/ion only, and not as a 


difjelution, of the contract; and when the ſuſpenſion was taken off, 
the former liability of the defendants to perform their undertaking 
again attached upon them. Herewith agrees 1 Valin. Comment. 
627. art. 8th. The conſequences of deciding that an embargo 
diſſolves a contract to carry goods would be very miſchievous, for 


the ſame doctrine would extend to every other contract relative 


to the voyage; ſuch as thoſe between the owners and the mari- 
ners; and though the embargo were only to continue for a few 
days, the ſhips might in conſequence be deſerted by their crews. 
It is true that in a caſe like this hardſhips may ariſe to both parties 
from rhe Jong continuance of an 2 but when it is con- 
ſidered that it mult be known to them at the time of entering into 


tlie contract that an embargo may lawfully be laid i in time of war, 
they 


IN THE Tumrr-xrurh Year or GEORGE Ill. 


they muſt be taken to have made their contract ſubject to the 
operation of the law in that reſpect. Then if the embargo did 
not diſſolve the contract between the parties when it was firſt 
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laid on, no continuance of it afterwards could have that effect. Crarre, 


No line can be drawn to ſhew when it firſt began to have 
that operation. The cafe of Draddy v. Deacon (a) only 
ſhews that if the parties after an embargo laid abaridon their firſt 
agreement and enter into. or ſuperadd another, they ſhall be 
bound by it. But here there was no conſent of the plaintiff to 
abandon his original contract; and the defendants themſelves con- 
ſidered it as in force at the end of two years after the embargo 
firſt laid, for they called on the plaintiff to pay freight to Falmouth, 
Both parties muſt either be equally bound or equally diſcharged : 


and if the defendants by their ſole act could put an end to the 


contract at Fulmouth and call on the plaintiff to take away his 
goods and pay his freight pro rata there, the plaintiff might 
equally have demanded his goods at the ſame place on the like 
terms: but the contrary was holden in Luke v. Lyde (b); and 
therefore the' right now contended for by the defendants cannot 
be well founded. 

For the defendants it was argued that this caſe falls within the 
general rule, that where a contract, which was poſſible and legal 
at the time of making it, becomes afterwards impoſſible by the 
act of God or illegal by an ordinance of the State, the obligation 
is diſcharged. 1 Rol. Abr. 451. title © Condition.” Williams v. 
Hide, 2 Palm. 548. V. Jones, 179. S. C.; Dy. 28. a. pl. 186. 3 
Breauſter v. Kitchin, 1 L. Ray. 317. 321.3 Salk. 198. S. C. Beter- 
worth'v.' Dean and Chapter of St. Paul's, 2 Eg. Caf. Abr. 26. (c). 
The reaſon on which thoſe caſes are founded is that in every 
contraCt it is to be preſumed that it was not in the contemplation 
of the parties to ſtipulate for impollible things. Now here the 
embargo, which it is admitted is as binding during its continu- 
ance as an act of parliament, rendering the performance of the 
contract illegal, abſolved the defendants from their promiſes; and 
either party was at liberty at any time during the continuance of 


it to put an end to the contract; or it might be left as a queſtion 


for the jury whether tlie party had waited a reaſonable time after 
the N firſt me in which caſe two years would certainly 


40 2 Vern. 242. 60 2 Burr, 882 
(e) But ſee che diflinftion taken in this caſe in Dem. Proc. i6, 
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be deemed a reaſonable time. The embargo being for an unli. 
mited time, the parties could not foreſee how long it would re. 
main in ſorce; and from the nature of the occaſion, namely, the 


F. poſſeſſion of Leghorn by the enemy, it might have continued dy- 


ring the war or even longer: ſo that as to them it might be con- 
fidered as a general prohibition to execute the contract; at leaſt 
there was no probability of its being taken off within a reaſonable _ 

time. And in the conſtruction of contracts to be executed in 
præſenti the Court will not look to poſſibilities comparatively re- 
mote. The hardſhip ariſing to either party is no argument in a 
court of law: but it is of leſs weight in this caſe, becauſe each 


may inſure againſt any loſs on account of an embargo or if by 


means of the embargo the voyage was loſt the aſſured might aban- 
don the goods to the underwriters. The caſe of Draddy v. Dea- 
con (a) is in point. There the plaintiff had freighted the defend. 
ant's ſhip for a certain voyage at ſo much per ton; and pending 
the contract an embargo was laid on for fix weeks; after which the 
ſhip ſailed; and the defendant concealing his agreement from the 
plaintiff's agents abroad ſtipulated with them for the payment of a 
larger freight: The dcfendant having recovered at law upon that 


laſt agreement, the plaintiff filed his bill to he relieved on the 


ground of the fraud in concealing the firſt agreement : but the 
Court diſmiſſed the bill, on the expreſs ground that the embargo 
having obſtructed the performance of the firſt agreement the de- 
ſendant was at liberty to make a new one. Now ſuch a decree 
could not have been made, unleſs the Court had been of opinion 
that the embargo had diflolved the. original contract. And 
Molley (5), citing that caſe, conſiders an embargo as having that 
operation. But if there he any doubt on that point, at any rate 
the contract was put an end to by the 33 Geo. 3. c. 27. J. 3. 
which enacts that if any ſubject during the continuance of the 
war ſhall without licenſe from his Majeſty go to any place under 
the government of France, he ſhalt be impriſoned, It therefore 
became illegal by virtue of this ad to go to Leghorn while it was 
in the pc + ton of the French, as it then was. 

in repiy it was obſcryed that it never had heen determineg that 


policy of inſurance extends to indemnify the aſſured againſt a 


loſs by means of an emhargo laid in this country; and even if the 


i ſſured could abandon by reaſon of the loſs of the voyage, he 


. 


(*) 2 Vin. 242, (53 3, 8. cl. 2. . 3. 


could 


- 
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could only recover from the underwriters the value of the goods, 
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which would be no indemnity for the loſs of the market. Beſides,. ——— 
no conſideration of this ſort can affect the conſtruction of the Meer. 


"8g a 


contract between theſe parties, The defendants? argument is Craaxe. 


founded on a ſuppoſition that the embargo rendered the voyage 
inegal; whereas the only effect of it was to delay the performance 
of the voyage, The caſe in Vernon is quite unintelligible, and 

cannot be law to the extent to which it is attempted to be carried, 
The argument drawn from the ſtatute 33 Geo, 3. is ad idem, 
becauſe the act itſelf is as much of a temporary nature as the 
embargo; and in the preſent inſtance depended on the ſame 
circymſtance, 

Lord Kenyon, Ch, J. Whenever a caſe comes I he us that 
is likely to be attended with hardſhip to the parties, a ſtruggle. 
naturally ariſes in our minds to find out (if poſſible) ſome way 
of extricating all the parties from it, In the preſent caſe both 


parties are innocent; and whatever may be our deciſion, one 


party or the other muſt ſuffer. In ſuch a ſituation we mult ex- 
plore our way as well as we can, but we muſt determine accord - 
ing to the principles of law. By the terms of this contract 
the defendants undertook to carry the plaintiff's goods from 


Liverpool to Leghorn for a certain price; the plaintiff now charges 


the defendants with not having fulfilled their agreement, and 
claims an indemnity for the loſs which he has ſuſtained by rea- 
ſon of the non- performance of the contract on their part: in an- 
{wer to this the defendants ſay that they are not anſwerable on 
account of the embargo that was impoſed when the ſhip was lying 
at Falmouth; and in the courſe of the argument I expected that 


the defendants' counſel would have drawn the line, and would 


have ſhewn that though an embargo of a certain duration would 
not put an end to ſuch a contract as the preſent, an embargo of 
{ome longer duration would, But no ſuch line has been, or I believe 
can be, drawn. It is admitted that an embargo being impoſed 
during the war was a legal interruption of the voyage: but it 
would be attended with the moſt miſchievous conſequences if a 
temporary embargo were to put an end to ſuch a contract as this; 
becauſe if it were to have that effect, it muſt alſo have the ef- 


fect of putting an end to all contracts for freight and for wages. 


The diſſiculty in this caſe is to draw the line; the defendants 
contracted with the — to carry his goods to Leghorn; that 
contract 
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contract was certainly obligatory at the time when it was ak 
and it muſt continue to be binding unleſs it has ſi ince been put an 


Habrzv end to. Then at what time was it put an end to ! ? was it put an end 


gainſt 
CrAxxx. 


during the ſhip's ſtay at Falmouth, or immediately after ſhe ſailed 
for Liverpool? It would afford an argument againſt the defend. 


' ants in this particular caſe that they kept the goods on board du. 


ring all this time and thought they were bound by this contract. 


However I do not decide this caſe on that ground, but on the 


general ground that a temporary interruption of a voyage by an 


_ embargo does not put an end to ſuch a contract as this. If this 


contract were put an end to, it might equally be ſaid that inter. 
ruptions to a voyage from other cauſes would alſo have put an 
end to it; e. g. a ſhip being driven out of her courſe; and yet 
that was never pretended. Inſtances of ſuch interruptions fre. 
quently occur in voyages from the north - weſt parts of this king. 


dom to Ireland; ſometimes ſhip are driven by the violence of the 


winds to the ports in Denmark, where they have been pbliged to 
winter. The caſe that has been cited from Vernon furniſhes us 
with no principle of deciſion; the report of it there is very unſa- 
tisfactory; and no trace of it is to be found in the Regiſter's book: 
There being therefore no deciſion in favour of the defendants, 
and the plaintiff wiſhing to enforce his contract, I cannot feel 
myſelf juſtified by any principle of law to ſay that the contract 
was put an end to by this temporary embargo, but I am of 'opi. 
nion that, however hard or inconvenient it may 1 to "ay defend - 
ants, the plaintiff is entitled to recover. 

_ GRosE J. This ſeems to be a caſe of peculiar hardſhip either 
on the one fide or the other, and therefore we muſt determine it 
according to the ſtrict rules of law. This contract was certainly 
binding on theſe parties at the time; andI agree with the defend- 
ants* counſel that the true meaning of it was, that the defendants 
were bound to convey the plaintiff's goods within a reaſonable 
time. After the contract was made an embargo was impoſed, 
which was only a temporary reſtraint and prevented the ſhip's 
performing her voyage at that time, but ſtill the defendants were 


bound to comply with the terms of the contract as ſoon as they 


reaſonably could: even if we confider the embargo to have the 
ſame effect as an act of parliament, ſtill it would only create a 


temporary reſtraint, until ſuch time as the King in council ſhould 


take off Ln e. Such an act of parliament would not 
2 | diſſolve, 
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diſſolve, it would only ſuſpend the execution of the contract; and 
the embargo cannot have a greater effect. If the embargo diſ- 
ſolved the contract, when did the diſſolution take place? The mere 
ſtating of the queſtion puts an end to all further inquiry ; the 
defendants counſel could not ſhew at what preciſe time the con- 
tract was diflolved. And if this contract were diſſolved by the em- 
bargo, it would be followed by the very alarming conſequence 
ſtated at the bar, that all the contracts between the owner and the 
mariners would alſo be put anend to. Here neither of the parties 
being in fault, the ſtrict law muſt take place; the defendants 
have not done that which by their contract they were bound to 
perform, and therefore the plaintiff 1s entitled to recover the 
damages which he has ſuſtained by reaſon or their AE 
formance of the contract. 5 | 

LAWRENCE, J. This is certainly a caſe of hardſhip on the 45 
fendants; but I do not ſee any legal grounds on which they can 
be excuſed paying the damages which the plaintiff has ſuffered in 
conſequence of their not having performed their engagement. The 
counſel for the defendants were driven to the neceſſity of intro- 
ducing into this contract other terms than thoſe which it contains; 
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they contended that the defendants were only bound to fulfil their 


engagement within a reaſonable time, and then argued that as the 
embargo prevented the completion of the contract within a rea- 
ſonable time the defendants were abſolved from their engagement 
altogether. But it was incumbent on the defendants, when they 
entered into this contract, to ſpecify the terms and conditions on 
which they would engage to carry the plaintiff's goods to Leghorn : 
they accordingly did expreſs the terms, and abſolutely engaged to 
carry the goods *the dangers of the ſeas only excepted”; that there- 
fore is the only excuſe which they can make for not performing the 
contract; if they had intended that they ſhould be excuſed for any 
other cauſe, they ſhould have introduced ſuch an exception intotheir 
contract. In All. 27. this diſtinCtion is taken; “ Where the law 
creates a duty or charge, and the party is diſabled to perform it 
without any default in him, and hath no remedy over, there the 
law will excuſe him: but when the party by his own contract 
creates a duty or charge upon himſelf, he is bound to make it good, 
if he may, notwithſtanding any accident by inevitable neceſſity, 
becauſe he might have provided againſt it by his contract.“ 80 
in this caſe there was one accident againſt which the defendants 

| provided 
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1799. provided by their contract; they might alſo have provided a gainſt 
ga embargo. But we cannot vary the terms of this contract, and 
Hertz the defendants muſt be bound by my terms of the contract that 
4 of ** have made. | 

Poſtea ts the plaintiff. 


4 


18 — 


—_ 


I -- We” SIXVELOCE againſt Rocxwoop. 
A ſentence HIS was an action on a policy of aſſurance upon the ſhip 
efcondemn- *. Themis of which the plaintiff was owner for twelve calendar 


Piti ſhip months commencing on, &c. and underwritten by the defendant 


— for 151. The declaration was in the uſual form, and averred a 
tured by a total loſs by capture within that period. The defendant pleaded 
— the general iſſue, and paid 4/. 11 f. 8d. into court upon the 


— nd whole declaration, being after the rate of 30/. 115. 3d. per cents 


Nerway) by On the trial a verdict was found for the plaintiff, with ro/. 85. 4d. 


>> + damages, ſubject to the opinion of this Court on the NY 


Berges is an caſe. 

deter On the 31ſt of March 1797 the ſhip was chartered to ail from 
. Shieldg to Riga for a cargo of balk timber hemp and flax to be 
_ owner repur- delivered at Liver pool. On the fourth of April ſhe ſailed from 
_— Shields, and early in the morning of the 7th was captured after 
public aue- an engagement, in which ſhe ſuffered conſiderable damage by a 
— 5 _ French privateer,and was carried into the port of Bergen in Norway, 
_ _ and on the 17th of April was condemned by a ſentenceofcondemna- 


| fo paid from tion by the French Conſul at Bergen. The firſt intelligence of the 
the under- capture was brought to England by the maſter, who was immedi- 
Such a ately ſent by the plaintiff to Sh:e/ds to communicate it to the broker 
— 2 * aud agent for the underwriters and demand payment of the in. 
legal, ſurance as for a total loſs, which he did. The broker difpenſed 
with the maſter's making a proteſt, and ſaid the buſineſs could not 
be taken into conſideration until the ſecond meeting of the com- 
mittee of the underwriters on this policy. Afterwards on the 
fifth of June the plaintiff received a letter from the broker, in 
which it was ſtated that the inſurers were ready fo ſettle with him, 
he firſt making an aſſignment of a foutth part to the broker for 
the benefit of the underwriters; and it was alſo ſlated that if the 
plaintiff had any thoughts of repurchaſing the ſhip the committee 
would have no objection to pay their quota of the price. The ſum 
9 agaſſured 
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iſſured did not amount to one fourth of the value of the ſhip, and 
the plaintiff declined making the aſſignment. Inſtances of this 


ſort of condemnation in the port of Bergen have been frequent du- Havxtocx 


ring this war, and they are made with the knowledge of the Dani 


| government, who receive duties on ſuch condemnation and the 


fales in conſequence of them, and who did ſo upon the preſent oc- 
caſion. On the 3oth of July 1798 the ſhip in queſtion was put 

up to public * at Bergen by the public officer appointed 
by the Court of Denmark for ſales by auction, having been pre- 
viouſly advertiſed as well by poſting up bills in the public places of 
the city as by advertiſement in the Bergen Gazette, and was pur- 
chaſed by the Britiſh Vice-Conſul reſident there as agent for the 
plaintiff, for the ſum of 1628/7. 84. 4d. The ſale was a fair 


one, and there were many bidders beſides the plaintiff's agent- 


The ſhip did not proceed upon the voyage to Riga and from 
thence to Liverpool, but after the purchaſe and being repaired ſhe 
failed on the 15th of Auguſt to Peterſburg, and is ſince returned to 
England and is now in the poſſeſſion of the plaintiff. The queſ- 
tions ſor the opinion of the Court are, 1ſt, Whether the plaintiff 
is entitled to recover for a total or only for an average loſs? 
2dly, If for an average loſs only, whether the ſum paid for the 
purchaſe is or is not to be included? If the Court ſhall be of 
opinion that the plaintiff is entitled to recover ſor a total loſs, the 
preſent verdict is to ſtand; if for an average loſs: only and 
the ſum paid for the purchaſe is to be included, the damage 


is to be reduced to ; if for an average loſs only, and the 


ſum paid for the purchaſe i is not to be included, a nonſuit is to 
be entered. La 

This caſe was argued in Eafter term laſt by Gaſelee for the 
plaintiff and Part for the defendant, and now by Holroyd for the 
former and Gibbs for the latter. 


Arguments for the plaintiff. Firſt ; The plaintiff i is entitled to 
recover as ſos a total loſs, either on the ground that after the ſhip | 
was captured by an enemy ſhe was condemned by a Court of com- 


petent juriſdiction, or on the ground that when ſhe was captured 


. the plaintiff had a right to, and did in fact, abandon to the under - 


writer. Secondly, At all events the plaintiff is entitled to recover 


as for an average loſs, in which is to be included the ſum paid for 


the repurchaſe of the ſhip. Firſt. [The former part of the firlk 
ground was abandoned in the courſe of the argument as untenable, 
| the. 
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the Court expreſſing a decided opinion that no French Court of 
Admiralty could legally be holden in Denmark, and recognizing | 


and adopting a late deciſion in our Court of Admiralty (a) reſpect- 
ing the ſhip Flad Oyen. ] But independently of any condemnation 


there 


(a) That was the cafe of an Engliſh ſhip captured by the French, carried j into Bergen, 
there condemned by the French Coniu!, and purchaſed there by Hans Krohn a Daniſh ſub. 
jeR. The opinion of the Court of Admiralty here was delivered on the x6th of Famay 
laſt, by Sir V. Scott: “ This is the caſe of a ſhip, which was taken by a French pri. 
vatcer and carried into the port of Bergen in Norway, where it appears ſhe underwent a 
fort of proceſs which terminated in a ſentence of condemnation prunounc:d by the French 
Conſul, and under that ſentence ſhe was transferred ty the preſent neutral p:ofrietor 23 
be is deſcribed. The ſale was conducted by public auction, but it appears that the very 
perſon who was the purchaſer was likewiſe the ſeller and alſo acted in he capacity of ge- 
neral agent at this place for the French nation. The ſhip was put up to auction, and 
there was no other bidder whatever, and the was purchaſed by himſelf and purchaſes 
under tie denomination of agent. Now from the ambiguity Rated, the preſumption on 
the caſe of ſuch a ſale would be, that he purchaſed her in the ſame character i in which he 
had ſold her; having fold her as agent, he might be conſidered as having bought her 
In for the French prop ietors who had carried her into that port. The utmoſt that the 
Court would do in ſuch a cafe would be to allow further proof in order to ſee how he 
bought her, whether as agent or not. It appears that this ſhip was ſent immediately to 
France, which of itſelf colours the nature of the purchaſe, and ſhews i it was not for a Dane 
but on behalf of perſors who were relident in France. It appears likewiſe that he ſent 
this veſſel with papers for the iſland of Saint Martin's when in ſact the had private direc. 
tions to get into the port of Ilavre if ſhe poſſibly could. Now from the depoſitions I 
think it was entirely within the knowledge of the pretended purchaſer that Havre was 2 
blockaded port: he orders her to get into Havre de Grace and land the goocs, if it bs 
poſſible, but in caſe ſhe was prevented from ſo doing ſhe was then to go to Saint Martin's 
and land the goods there. I think it ſufficiently appears under theſe circumſtances, 
that the vigilance of Britiſh cruizers was if poſſible to be avoided, and that here hat been 
a fraudulent intention to break the blockade which at that time was actually exifling. 
All the papers on board differ from the actual proof, becauſe they repreſent Saint 
Martin's as the p ĩmary port of deſtination, whereas it was in fact to be the dernier re- 
fort in caſe ſhe could not effect this attempt of getting into Havre. Under theſe circum- 
ances I am of opinion that this does amount to that fraudulent conduct on the part of 
this purchaſer which would deber him from the advantage of further proof, and taking 
all the circumſtances together I am of opinion that it was no actual transfer, but that the 
ſhip remained the property of the French captors, and that ſhe was going to France to 
be put into their poſſeſſion, he having made this purchaſe in Denmark and protected it by 
the colourable uſe of his own neutral name, and therefore upon that part of the caſe [ 
Mall have very little doubt in pronouncing a ſentence of condemnation. | 

Bot another queſtion has ariſen in this caſe, upon which a great deal of argument haz 
been employed, namely, whether the ſentence of condemnation which was pronoun- 
ced by the French Conſul is of ſuch legal authority as that it would transfer the veſſel, 
ſuppoſing the purchaſe had been bona fide mace. I directed the counſel for the claim- 
ants to begin, becauſe the ſentence being of a ſpecies atogether new it lay upon them to 
prove that it was nevertheleſs a legal one, It has frequently been faid, that it is the 
peculiar doctrine of the law of England to require a fentence of condemnation as neceſ- 
ſary to. transfer the property, and that according to the practice of ſome nations 
exventy-ftur bours and according to the practice of others the bringing infra prefidia is 
authority enough to convert the prize. I take that to be not quite correct; for.1 ap- 
prehend that by the general praQtice of the law of nations, a ſentence of condemnation 
is at preſeat deemed generally neceſſary, and that a neutral purchaſer in Europe during 
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there is enough found in this caſe to entitle the plaintiff to recover 17909. 
for a total loſs, giving the underwriter the benefit of his ſit uation. 
\ Goſs Havnuook 


* — — Rocks 


war does look to the legal ſentence of condemnation as one of the title deeds of the FOO" 
ſhip, is he buy a prize veſſel. I believe there is no inſtance in which a man, having 
purchaſed a prize-v*-flel of a belligerent, has thought Limſelf quite ſecure in making 
that purchaſe, merely becauſe the ſhip had been in their poſſeſſion twenty-four hours» 
or carried infra preſidia; the contrary has been more generally holden, and it is 
amongſt thoſe documents which are moſt univerſally produced by a neutral puichaſer, 
that if ſhe has been taken as a prize it ſhould appear that that prize has been in the proper 
Judicial form ſubjected to adjudication. Now in what form have thoſe adjudications con- 
ſtantly appeared? They are the ſentences of courts acting and exerciſing functions in the 
belligerent country, and it is for the very firſt time in the world that in the year 1799 
an attempt is made to impoſe upon the court a ſentei.ce of a tribunal not exiſting in the 
belligerent country but of a perſon pretending to be authoriſed within the dominions of a 
neutral country. In my opinion, if it could even be ſhewn that, regarding mere ſpecu- 
lative general principles, ſuch a condemnation ought to be deemed ſufficient, that 
would not be enough. More muſt be proved; it muſt be ſhewn that it is conformable 
to the uſage and the practice of nations. A great part of the law of nations ſtands on no 
other foundation, It is introduced indeed by general principles, but it travels along with 
thoſe general principles only to a certain extent: and if it ſtop there, you are not at 
| Iiberty to go farther and to ſay tbat more general ſpeculations would bear you out in a 
further progreſs.— Thus, for inſtance, on mere general principles it is lawſul to deſtroy 
your enemy, and mere general principles make no great Cifference as to the manner by 
which this is to be effected, but the conventional law of mankind, which is evidenced 
in their practice, does make a diſtinction and allows ſome and prohibits other modes of 
deftruQion. And a belligerent is bound to confine himſelf to thoſe mcdes which the 
common practice of mankind has employed, and to relinquiſh thoſe which the ſame prac- 
tice has not brought within the ordinary exerciſe of war, however ſanctioned by its 
principles, The practice of nations is to be collected from approved writers on the laws 
of nations: and no one country has a right to innovate in theſe matters by its own au- 
| thority, Now it having been the conſtant uſage that the tribunals of the Jaw of nations 
in theſe matters ſhall exerciſe their functions within the belligerent country, if it were 
proved to me in the cleareſt manner, that on mere general theory ſuch a tribunal might 
act in a neutral country, I mutt take my ſtand on the ancient and univerſal practice 
of mankind, and ſay that as far as that practice has gone I am willing to go, and where 
it has thought proper to ſtop, there I muſt ſtop likewiſe. It is my duty not to admit 
that, becauſe one nation has thought proper to depart from the common uiage of the 
world, I am on that actount under the neceſſity of acknowledging the efficacy of 
ſuch a novel inſtitution, merely becauſe general theory might give it a degree of 
countefence. The inſtitution muſt conform to the text law and like wiſe to the conſtant 
uſage in theſe matters; and when I ain told that before the preſent war no ſentence of 
this kind has ever been produced in the annals of mankind, and that it is produced by 
one nation only in this war, I require nothing more to ſatisfy me that it is the duty of 
this Court to reject ſuch a ſentence as inadmiſſible, 

Having thus declared that there muſt be an antecedent uſage upon the ſubject, 1 ſhould 
think myſelf juſtified in diſmiſſing this matter without entering further into it. But 
even if we looked farther, I ſee no ſufficient ground to ſay that on mere general princiw 
Ples ſuch a ſentence could be ſuſtained. Proceedings upon prize are proceedings in 
dem; and very few deviations have taken place from the rule that the res ſhould be 

in the ports of the belligerent nation, and much more ought the court adjudging prize - 
cauſes to be there, Much ſtreſs has been laid on ſome caſes of condemnations of 
Britiſh prizes carried into the ports of Liſbon and Leghorn, thoſe condemnations being 
pronounced by 11 High Court of Admiralty in England, This is A kind of argument 
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1799. G, v. Withers, 2 Burr. 694. Here a total loſs did happen at 
» one time by the capture of the ſhip: and though the plaintiff did 


BMavrxocx 


go 


not 


3 — — 


8 


ad hominem, to ſhew that we ourſelves have attempted to reach property not within 
our juriſdiction-. But thoſe caſes are ſo few in number, and are fo contrary to 
the principles aQttd upon in other caſes, that they may be confidered as mere irregu - 


| larities: It is then contended that ſuch irregularities will juttify others on the part 


of other nations. This I deny. The true moJe of correcting the irregular prac. 
tice of nations is by proteſting againſt it, and inducing that country to reform it. It 
is monſtrous to ſuppoſe that, becauſe one country has been guilty of an irregularity, 
every other country is to let looſe the law of nations. Upon theſe ports of Liſben and 
Leghorn it is to be remarked that they have a peculiar and diſci iminate character, 2 

character that to a certain degree aſſimilates them to Britiſh ports. The Britiſh 
exiſt there in a diſtin character under the protection of peculiar treaties ; and with 
reſpect to Portugal, thoſe treaties go ſo far as to engage that if a ſhip belonging to 


ane country ſhall be brought by its enemy into the ports of the other which happen 


to be at peace, this neutral country ſhall be bound to feige that ſhip and reſtore it ta 
its ally, To be ſure, no covenant can bave more the effect of giving the ports of 
England and Portugal a reciprocal relation of a very peculiar ſort, to make the Brit 
ports Portugueſe ports, and the Portugueſe ports Britiſh ports to a certain degree, 
Now unleſs I am given to underſtand that peculiar treaties between France and Der. 
mark have impreſſed ſuch a diſtinctive character upon the port of Bergen, I cannot 
allow that it can be conſidered, on the mere footing of general neutrality, to be a 


French port, exactly in the ſame manner in which London may be conſidered as a 


Portugueſe port, or Liſbon a Briti port. But ſuppoſing this poſſible, fill it would 
not follow that ſuch condemnations could be pleaded as authorities in the preſent 
caſe; becauſe in the firſt place the validity of ſuch condemnations themſelves may oc 
the ſibje&t of reaſonable doubt, for it by no means appears that the enemies or neu- 
trals who have an intereſt in conteſting them have ever acknowledged their validity. 
W hoſoever purchaſes under ſuch ſentences muſt be content to purchaſe them ſubject to 
all the queſtions that may ariſe upon their ſufficiency, But ſecondly, ſuppoſing ths: 
no doubrs could be entertained reſpecting the. ſufficiency of ſuch ſentences, it by no 
means follows that the efficacy of the preſent ſentence can be ſupported. In thoſe 
inſtances the. tribunal was acting in the country to which it belongs, and with whoſe 
authority it is armed, Here a perſon utterly deſtitute of ail authority, except over 
the ſubj cts of his own country, and poſſeſſing that merely by the indulgence of the 
coun:ry in which he reſides, pretends to exerciſe a juriſdition in a matter in which 
the ſubjects of many other ſtates may be concerned. No ſuch authority was ever 
conceded by a country to a foreign agent of any deſcription reſiding within it; and leaf 
af all could ſuch an authority be conceded in the matter of prize; a matter o which 
a neutral country has no cognizance. whatever, except in the fingle cafe of an in- 
fringement of its own territory. Con ſider the conſequences which muſt follow from 


allowing the validity of this condemnation; it would have the effect of making every 


port of every neutral nation a port of condemnation. This muſt give a reaſonable 
p alouſy to belligerent powers, and would ſerve at length to embroil every neutral na- 
tion, If France can ſtation a judge of the Admiralty at Bergen, and can ftation theie its 
cruĩsers to carry in prises for that judge to condemn, who can deny that to every purs 
poſe of hoſtile miſchief againſt the commerce of England Bergen will become an 


enemy's port? Bergen wil differ from Dunkirk in no other reſpect but this, that 
it is port of the enemy to a much greater extent of practical miſchief. To make the 


ports of Norevay the feats of the French tribunals of war is to make the adjacent ſea 
the the; tre of French hottility. It gives one belligerent the unfair advantage of a 


tow ſtation of war, which cces not properly belong to him, and it gives to the otber 
| the 
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not give formal notice of abandonment to the under writer, he did 
that which was equivalent, he gave notice of the capture to the 
defendant's agent demanding payment of the inſurance as for a 


273 
1799. 
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HAvrtoc x 


againſt 


total loſs. It is not neceſſary that the aſſured ſhould declare in Rociweom 


expreſs terms that he abandons to the underwriter z it is ſufficient 
that he does an act ſhewing that he means to abandon. Secondly; 
In calculating what is to be paid as for an average loſs, the ſum paid 
for the purchaſe of the ſhip is to be included. To this it will be 
objected that the purchaſe was illegal, it being in contravention of 
the ranſom acts; 2 Geo. 3. c. 25. and 3 5 Geo. 3. c. 66. ſ 37, 
38, 39. But it will be found, on examining thoſe ſtatutes, that 
this caſe does not fall within either of them. This was not a ran- 
ſom, but the purchaſe, of a ſhip. A ranſom is a contract between 
the captor and the captured at ſea, by which the ſhip is protected 
on her voyage from any ſubſequent capture by the ſame enemy, 
and for which, as appears by the preamble to the ſtat. 22 Geo. 3. 
c. 25. hoſtages and a ranſom bill are given to bind the owners 
notwithſtanding a ſubſequent recapture during the ſame voyage: 


K —__— 
— — — —— — 


— 


the unfair difadvantage of one active enemy in a quarter where no enemy would naturally 
be found. The coaſt of Norway could no longer be approsched by the Brizi/h merchant 
with fafety, and a ſuſpenſion of commerce would be followed by a ſuſpenſion of amity. 
Wiſely therefore did the American government defeat a fimilar attempt made at an earlier 
period of this war. They know that to permit ſuch an exerciſe of the tight of war with- 
in their cities would be to make their coaſts the ſtations of hoſtility. Whether the go» 
vernment of Denmark has ſhewn equal vigilance in obſerving or equal indignation in re- 
pelling the attempt is more than I am warranted to aſſert, But though the publicity of 
the tranſaction in the town of Bergen may ſubject the public of that place to ſome degree 
of obſervation, I ſee nothing in the papers which iſſue immediately from the royal au- 
thority that at all affects the government itfelf with the knowledge and approbation of 
the facts; and indeed it would be indecent to ſuppoſe that a country ſtanding upon the 
footing of ancient and friendly alliance to this country could have given its ſanction to a 
meaſure ſo full of hoſtility to its friend and of poſſible inconvenience to itſelf, I muſt 
therefore deem the act of this French Conſul a licentious attempt to exerciſe the rights of 
war within the boſatn of a neutral country, where no ſuch exerciſe has ever been au- 
thoriſed, 


I am of opinion upon the whole that this ſhip muſt be reſtored to the Britiſh owners 


upon the uſual ſalvage, and I difmifs the claim of Mr. Krohn upon both grounds, as 
well upon the illegality of the ſentence as upon the want of reality in the pre- 
tended transfer from the French captors. And I mult add that, Mr. Ne appear- 
ing to poſſeſs two characters, that of Daniſh ſubject and French agent, the claim 
which he has brought forwards ſavours much more of the latter character than of the 
former. It is beyond my belief that any man ftanding in the genuine and unmixed 
character of a Daniſh ſubje& ſhould entertain a wiſh to eſtabliſh that fort of law, for. 
which this French agent has thought proper to contend.” 


Vol. VIII. 8 - 5 but 
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but here no ſuch contract took place; no hoſtages were giver, 


there was no contract at ſea, but the fale took place on land at a 
public auction holden under the authority of a neutral power. 


The counſel relied on the cafe of Berens v. Rucker, 1 Bl. Rep. 313. 
to ſhew that the owners may recover from the underwriters the 
charge of a compromiſe paid to regain the poſſeſſion of a ſhip un- 


juſtly condemned as prize. They alſo cited the caſe of M*Mafeer; 
v. Shoolbred(a); where the ſhip had been captured by a French 


frigate, carried into Charles-Town in America, ſold there by the 


authority of the French conſul, and purchaſed by the captain on 
account of the owners, the owners were permitted to recorer 
againſt the aſſured the price paid for the repurchaſe of the ſhip, 


But whatever conſtruction may be put on thoſe acts of parlia- 
ment, the defendant ought not to be permitted to take advautage 


. of this objection, becauſe he himfelf n the wiſh to re« 


purchaſe the ſhip, 
Arguments fot the Ae Firſt ; Whatever right the aſfured 


may have had to abandon at one time, he cannot now tecover as 
For a total loſs, becauſe he ought to have made his election to aban- 


don immediately after the capture; but he refuſed to transfer his 


right to the underwriter, and therefore he cannot now ſay that he 


was ready to abandon. For though it is ſtated that notice of the 
loſs was given and a demand made of the infurance money, it is 
alſo ſtated that he refuſed to make an aſſignment of his intereſt for 


the benefit of the underwriter. [This anſwer was in the courſe of 


the argument adopted by the Court, who faid that the plaintiff 
could not be conſidered as having abandoned to the underwriters, 
he having expreſsly refuſed to aſſign over his intereſt to them.] 
Secondly z Then if this be only an average loſs, the defendant is 
not bound to include in that the price paid for the repurchaſe of 
the ſhip, that being a void contract not only by the two acts of 
parliament alluded to but alfo by the common law. Thoſe ſtatutes 
are remedial laws, and ought therefore to receive a liberal in- 


terpretation. The firſt point relative to the ſentence of condemna- 


tion being abandoned, it muſt now be taken that the property of 


0) At the Guildhall Sittings after 37, 35 Ces. 3+ cor, Lord Kengin, Ein, V P.231 
. ; 4 T ; for 


the plaintiff never was altered, (becauſe it could only be altered by 


a legal ſentence of condemnation,) and conſequently that the ſhip 


remained the legal property of the aſſured. Then in that ſituation 
a ſum of money was paid by the agent of the aſſured to the captor 


} 
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for the reſtoration of his own ſhip. For though it is not ſtated. 1799. 


that the price was paid directly to the captors, the o ject of —— 


Have Lock 


the pretended ſale was that the produce ſhould. go to them. —— 
It is ſaid however that this was a ſale of the ſhip to the plaintiff Rockwood, 
and not a ranſom: but on confidering what is a ſale in oppoſition, 
to a ranſom, it will be found that the tranſaction at Bergen anſwers 
the definition of a ranſom. A ſale is a contract between two par- 
ties where the vendor has not only the poſſcſhon but the property 
and by which the purchaſer acquires both the poſſe ſſion and the pro- 
perty. A ranſom is a ſum of money paid by the owner of a thing 
taken by an enemy to regain the poſſeſſion before the enemy has 
acquired a legal property in it by a ſentence of condemnation. 
| Here though the captors had the poſſeſſion, they had no property 
in the ſhip; and the aſſured acquired no property in it by this 
tranſaction, they merely retained the poſſeſſion, and then they 
were in of their former title. The ſtatutes alluded to do not 
ſpeak of ranſoms at ſea: it is equally a ranſom though the con- 
tract be made on land, otherwiſe the ſtatutes might be evaded by 
ſending the ſhip taken to ſome port for the very purpoſe of ran- 
ſoming her. And this contract is attended with the ſame miſ- 
chievous-conſequences that enſue from a ranſom at ſea; for if 
this be permitted,-it prevents the chance of a recapture before the 
ſhip can be carried into an enemy's port, in which caſe the af — 
ſured would have had the benefit of the recapture on paying the 
ſalvage. The caſe of {*<Mafters v. Sheolbred cannot be conſidered 
as any authority againſt the defendants, becauſe this queſtion was 
not there conſidered. But whether or not this be a ranſom wich- 
in the acts of parliament; at all events this was an illegal contract 
on the ground of its being a trading with the enemy; and the 
money paid on ſuch a contract cannot be the ſubject of an action. 
[The argument on this point is here omitted, becauſe the Court 
expreſsly declined giving any opinion upon it (a) J. 

Arguments in reply. This contract cannot be conſidered : as 2 
ranſom, becauſe there was no treaty between the captors and the 
captured : it was a contract of ſale made at a public auction, at 
. which were. many bidders, and where any other perſon as well 

as the plaintiff might have become the purchaſer, Whereas in 
the caſe of a ranſom, it can only be a contract between the captors 
and captured: there the captors releaſe their right of capture; but 
| here oy inſiſted on the right and diſpoſed of the ſhip as their 


(a) Vid. Bell v. Gilſon, Beſ. & Pull. 345. 
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1799. own. Theſe acts of parliament creating penalties and forfeitures 
ee Ne highly penal, and muſt therefore in their eonſtruction be con- 
Harrer fined to thoſe caſes deſcribed in them; and this is not one of them. 
Rocxwoop. Still leſs reaſon is there for contending that this contract was void 
at common law; for if ſo, it was uſeleſs for the Legiſlature to 
make the two Natuter that have been ref&rred to. The aſſured 
therefore have a right to include in the average loſs the price paid 
for the purchaſe of the ſhip. In caſe of a recapture, the ſalvage 
muſt have been paid by the underwriter. So here, the money 
paid for the purchaſe, even if the plaintiff were not in ftrifneſ 
bound to pay, yet having paid it, muſt be repaid by the under. 
writer. Berens v. Rucker, 1 Bl. Rep. 313. The owner has either 
loſt his ſhip or his money, and in either caſe he has a right to 

call on the underwriter for an indemnity. 

Lord Kenyon, Ch. J. As it is not neceffary, for the deciſion 
of this caſe, to enter into a diſcuſſion of the laſt point made at the 
bar, namely, whether or not the contract made at Bergen were 
void on the ground of its being a trading with the enemy, I ſhall 
decline giving any opinion on it, and the rather as this very 

queſtion will ariſe in another caſe that is removed here from the 
Court of Common Pleas by a writ of error. Nor need I ſay much 
on the firſt point, reſpecting the ſentence of the ſuppoſed Court at 
Bergen, a queſtion that affects all commercial ſtates, becauſe chat 
point has ſo lately been ſolemnly decided by Sir V. Scott, who de- 
termined it on grounds that will recommend the deciſion to all 
thoſe who ſill judicial ſituations. And I can only add that I molt 
perfectly concur in the opinion there given. This delivers us 
from one of che moſt important points in the caſe. Therefore the 
queſtion relative to the ranſom is the only one that remains for our 
conſideration. It is {I believe) a new queſtion, for it was not 
made in the caſe of M*Maflers v. Shoolbred, I cannot diſtinguilh 
this caſe, in point of expedience, from thoſe that are technically 
called a ranſom : it is not neceſſary that a hoſtage ſhould be put 
on board. The word © ranſom” is ſynonimous with “' redeem.” 
| Now here before the ſhip was carried into any port where fic 
could be condemned, and before any ſuit for condemnation was 
inſtituted, the captor entered into a contract with the owner, and 
in conſideration of a ſum of money permitted him to have his ſhip 
again. And it is immaterial whether or not the pretended ſale took 
place by the intervention of an agent; that was done in ſubſtance ' 


which the Legillature wiſhed to prevent being done at all, I taink _ e 
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it an important obſervation, made by the defendant's counſel, that 
in order to procure a legal ſentence of condemnation in an enemy's 
port the ſhip muſt have traverſed the high ſea where there was a 


. 
A 
7 


FO 


1799- 


Haver.ocx 


againſt 


chance of a recapture by our own cruiſers; in which caſe the Rocxwoop, 


owner might have had. his ſhip again on paying ſalvage. Theſe 
ranſom acts muſt be conſidered as remedial laws; and in the 
conſtruction of ſuch acts, it is the rule to extend the remedy ſo as 
to meet the miſchief; and I think that the Legiſlature intended, 
in paſſing theſe acts, to prevent ſuch a tranſaction as the preſent 
taking place, becauſe it would take away the chance of a recapture. 
I am therefore of opinion, though I had ſome doubt at firſt on this 
point, that this was a ranſom, that the money paid by the plaintiff 
to regain the poſſeſſion of his ſhip was illegally paid, and conſe- 
quently that it cannot conſtitute a charge on the underwriter. 
GRosk, J. Though ſeveral queſtions have been diſcuſſed at the 
bar, only one remains for our conſideration; for with regard to 
that reſpecting the ſentence of condemnation, I am clearly of 
opinion for the reaſons given by Sir W. Scott in the caſe cited that it 
cannot. be conſidered as a legal fentence. Therefore the only re- 
maining queſtion is whether the price paid by the plaintiff for the 
purchaſe of the ſhip can be included in the average loſs, which de- 
pends on this, whether or not that tranſaction were a ranſom, 
When this caſe was argued before, it ſtruck me that the ranſom 
prohibited in the two acts of parliament was a ranſom af ſea: but 
on looking into the ſtatutes I obſerve that the words © at ſea” are 
not there uſed; and I think that a ranſom is only a redemption 
for money or other conſideration of that which is taken in war. 
This definition of it may be collected from the different interpre- 
tations that are given of that word in the dictionaries. Then what 


is this caſe; the plaintiff's ſhip, after being captured by the enemy, 
but before ſhe was condemned as prize, was put up to auction and 


fold to the plaintiff, or at leaſt delivered to him, for which he paid 
a ſum of money. Then it was redeemed by him; there could 


not be any ſale of the ſhip, becauſe there was no ſentence of con- 


demnation, without which no property could be transferred to a 
purchaſer, - When therefore the ſhip, which before belonged to 
the plaintiff, was given to him again in conſideration of a ſum of 
money, it was a redemption, or ranſom, of his ſhip. The Cir 
cumſtances of this tranſaction taking place on land and by means 
of an auction are immaterial; the place where a contract is made 


cannot vary the nature of the contract; and if this could be done 
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S ; 99+ he. an ion! it would be allowing an eaſy mode of evading the 
— proviſions of theſe ſalutary acts of parliament. Therefore it ſen; 


Havtrinck 
agouft. 
Roc x WO. 


little remains for me to add. 
ſideration is whether this were or were not a ranſom. 


to me that this was in effect a ranſom, an and the ſum paid by the 
plaintiff cannot be included in the average loſs, | 

LawR+xce, J. This caſe baving been already ſo fully diſcuſſed, 
The only point now for our con. 
It was 


either a ſale, or a ranſom, of the ſhip: but it could not be a fle, 


| becauſe there was no property in the captor for want of a ſen. 


tence of condemnation z and the captured is in poſſeſſion under 


bis former title. There is no doubt but that, if the plaintiff had 


given the money, or a ſecurity for it, on the high ſeas i in order to 
regain the peſſeſſion of his ſhip, it would have been a ranſom 
though no hoſtage were delivered or ranſom-bill given; and it 
makes no difference that this contract took place on land, becauſe 


| the captor had no more right of property in the hip when in 


Friday, 


May 227 t. I. 


In an action 
of covenant 


for quiet en- 
joyment, the 
plaii. ift may 
ſtate gene- 
rally that 

A B laws 
fully claim» 
ing tive un- 


der the de- 
fendant en. 
tered by vir 
tue of ſuch 
title on the 


plain iff, 


Non intregit convention m canno be pleaded where 
Ing, „and 10 the defendant did not keep his 8 e. 5 


port than he had before when the ſhip was on the high | ſeas. The 
acts of parliament not having deſcribed at what plac s or in what 
form a ranſom is prohibited, but having prohibited 'ratiſoms in 


general terms, I think that this caſe comes within the miſchief 
5 againſt which thoſe ſtatutes are meant to guard. | 


714 140 +484, 


Per Curiam, 5 Judgment of nonſuit to de entered, 
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 Hoposon, Executor of Hopcson, the - ſurviving 
Executor of WATSON, againſt Lined EAsr lait 
Company. 2 £50089 


PP a 
. 224 F171 20 1 


ee was an action of coyenant. The declaration ſtated that 

by indenture, dated the 25th of November 7776, the deſend- 
ants de miſed certain lands in Bengal to Watſen from the 25th of 
December then laſt for zooo years, provided the right and intereſt 


of the defendanis to the ſame or any future right and intereſt 


therein to be by them acquired ſhould ſo long exiſtyat the yearly 
rent of 100 Sicca rupees; in which in denture was a covenant by 
the defendants for quiet enjoyment without- -any let hindrance in- 
terruption or diſturbance of or by the laid United, e 07 


without ſetting forth th- particulars of A. B.'s title. 


the plaintiff atme breach {as ator) wh 
ary 
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any other perſon lawfully claiming or to claim by from or under 
them.” The declaration then aſſigned ſeveral breaches, in one of 
which it was ſtated, that one V. Tolley « lawfully claiming a 
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— 


HopDGs0N 
ainft 


certain part of the ſaid premiſes, &c. by virtue of a certain right The Ease r 


Invia 


and title thereto to him theretofore made and derived by from couran v. 


and under the ſaid United Company entered by ſuch claim on the 
ſaid laſt-mentioned part, and became and was poſſeſſed thereof, 
and continued ſo poſſeſſed thereof by virtue of his ſaid right and 
title,” &c. In another (the ſeventh breach) it was alleged that 
« one Gocoul Geſaw! and divers other perſons reſpectively law- 
fully claiming certain parts of the ſaid premiſes, &c. by virtue of 
certain rights and titles thereto to them reſpectively made and 
derived by from and under the ſaid United Company lawfully 
entered into, &c. and expelled,“ &c. 
The defendants pleaded (beſides ſeveral pleas on which iſſue 
was taken) two other pleas, to which the plaintiff demurred. The 
firſt was generally that they did not break their covenants in the 
faid declaration fpecified, &c. The other, which was pleaded to 
the ſeventh breach, (after proteſting that Gocoul Ggſavol and the 
aid other perſons did not reſpectively enter, & c. by virtue of any 
rights or titles thereto to them reſpectively made or derived be- 
fore the making of the ſaid indenture by from or under the faid 
United Company or by due courſe of law expel or eject Watſon, 
&c.) was, that before and at the time of the making of the ſaid 
indenture (to wit) on the 27th of November 1776 to wit at, &c. 
Watſon had notice of the ſaid reſpective claims rights and titles of 
the ſaid Gocoul Go/awl and the ſaid divers other perſons in the ſaid 
ſeventh breach mentioned in and to the certain parts in that breach 
mentioned of the ſaid demiſed premiſes to them theretofore re- 
ſpectively demiſed and made by and under the ſaid United Com- 
pany, and it was then and there fully underſtood and agreed by 
and between Watſon and the United Company that he (Watſon) 
his executors, &c. ſhould at his own expence after the making of 
the ſaid indenture procure-and purchafe of and from Gocoul Go- 
fawl and the ſaid divers other perſons, &c. for a juſt and ſufficient 
compenſation to be therefore paid to them reſpectively their ſe- 


veral and reſpective rights and titles in and to the faid certain 


parts of the ſaid demiſed premiſes, 8c. and becauſe Watfon ne- 


glected and refuſed to procure and purchaſe of and from the ſaid _ 


Gocoul Gofawl and the ſaid other perſons their ſaid ſeveral and re- 
_ ſpective rights and titles i in and to the ſaid parts, &c. according 
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CASES in TRINITY TERM 1 
to ſuch underſtanding and agreement between Wat/or and the 


virtue of the ſaid rights and titles which Watſon had fo agreed to 
purchaſe and procure and not under or by virtue of any other 


claim right or title whatſoever lawfully entered into and upon 
the ſaid laſt-mentioned parts, &c. and into and upon the poſſeſ. 
ſion of Watſon, & c. and by due courſe of law ejected him out of 


the poſſeſſion thereof, and lawfully kept and continued arg, 
and his executors from and out of the poſſeſſion thereof, &c. 
In the demurrer to the firſt of theſe pleas the following cauſes 
were aſſigned; that the plea is too large and general, and at. 
tempts to put into one iſſue all the ſeveral matters alleged by the 
plaintiff in the ſeveral breaches of covenant 3 and that the plea is 


a negative pleaded by way of anſwer to a negative, and attempts 


to make an iſſue out of two negatives, inaſmuch as the plaintiff 


has alleged that the defendants had not kept their covenants and 


the defendants by way of anſwer to that allegation have pleaded 
that they had not broken the ſame, &c. The cauſes of demurrer 
to the other plea were that it is not alleged nor does it appear by 


the plea that the ſaid ſuppoſed underſtanding and agreement in 


that plea mentioned was under ſeal or capable in law of control. 


ing the operation of the ſaid indenture or of the ſaid covenants, 
&c. ; and that the plea is too looſe and general, and does not ſet 
forth with ſufficient certainty the ſaid ſuppoſed Rong 
and agreement, &c. 


Giles in ſupport of the demurrer. The firſt plea ene! to 5 


is bad for the reaſons aſſigned as cauſes of demurrer. In the firſt 
place, it is too general; ſeveral breaches were aſſigned in the de- 
__claration, and the plea attempts to put them all in iſſue. Pitt v. 
 Reuffell, 3 Lev. 19. In the next place, the declaration being in 
the negative, that the defendants had not kept their covenants, 
it was not competent to the defendants to anſwer by another ne- 
gative, that they had not broken their covenants; for two nega- 
tives cannot make an iſſue. Pitt v. Ruſſell, ib. ; Boone v. Eyre, 


2 Bl. Rep. 1312.; and Wa Ingham v. Combe, 1 Lev. 183:; though 
in this latter caſe the Court ſaid that the inſormality was cured 


by the verdict for the plaintiff, The other plea demurred to is 
alſo bad, becauſe it attempts to ſet up a parol agreement in op- 
poſition to a deed. In Goodwin v. Crowle, Coup. 35 8. where an 
action of debt was brought for a penalty for the nonperformance 
of articles of agreement, in which the plaintiff aſſigned a breach, 


the 


In THE TaIRTY-NINTH YEAR of GEORGE III. _ 9 
the defendant pleaded another agreement between him and the 1999. 


plaintiff, and yet the Court gave judgment for the plaintiff z and I ; 
the propriety of the judgment in that reſpect was not queſtioned — "If 
on a writ of error, which was brought upon other grounds. In The Easv | i 
Blalꝰs caſe 6 Co. 43+ b., where the defendant to an action of Cs 1 
covenant pleaded an accord between him and the plaintiff, it was , aq 
holden that as the action of covenant was founded on the deed oft: þ | 
it could not be diſcharged but by matter of as high a nature, and H 
not by any accord or matter in pais. So in Preſion v. Chriſtmas, 3 | 
2 Wilſ. 86. it was holden that ſatisfaction without deed could not 2 i 
be pleaded to debt on bond. So in Rogers v. Payne, 2 Wilſ. 376. 1 


it was ruled that a diſcharge without deed could not be pleaded 
to an action of coyenant. Again, in Littler v. Holland, ante, 
3 vol. 590. it was decided that the plaintiff, who had covenanted 
to build two houſes before a given day, and who averred that 
they were built by that time, could not ſupport his action by 
proving that the time for building them had been enlarged by a 
ſubſequent agreement, and that he had built them before the ex- 
piration of ſuch enlarged time. 3.02 
Wed contra, Firſt, This caſe is diſtinguiſhable from thoſe 
cited, It may be admittted that where a party covenants to do 
certain things and an action is brought againft him for nonper- 
formance, he cannot plead non infregit conventionem, becauſe 
that would be pleading one negative to another negative; and 
the caſes cited by the plaintiff are of that deſcription. That of 
Pitt v. Ruſſell was for not repairing according to a covenant 
and that of Boone v. Eyre was for non-payment of an annuity. In 
ſuch a caſe the defendant ought to ſhew that he had performed 
the things which he had covenanted to perform: but in ſuch an 
action as the preſent, which alleges that the defendants had 
broken their covenant becauſe the plaintiff was evicted by a third 
perſon, it is competent to the defendant to plead non infregit 
conventionem. The difficulty in this cafe ariſes from the plain- 
tiff's mode of pleading; he ſhould have concluded “ and fo the 
defendants have broken their covenant; Aer v. Mazeen, 2 Mad. 
311. ; and then the denial by the defendants “ that they had not 
broken their covenant” would have been a direct anſwer. + Nor 
is chere any objection to this plea on account of its generality; 
at lealt it is convenient to plead, in this manner, becauſe it puts 
che whole in iſſue. But if the pleas cannot be ſupported, the de- 
| 9 | fendants 
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CASES M TRINITY TERM 
fendants may now object to the declaration, and it appears that 


— — none of the breaches are there well aſſigned. In aſſigning breaches 


. R 
The Exvr nerally “ that V. Tolley lawfully claiming, &c. by virtue of a 


InD1ia 
Company, 


on this covenant; it is not ſufficient for the plaintiff to allege ge. 


right and title derived under the defendants entered,” &c.; he 
ſhould have ſhewn what that right and title was: fo in the other 
breach, reſpecting the eviction by Gocoul Gofaw!. In, White v. 
 Ewer, Cro. Eliz. 823., where the covenant was that the leflee 
and his aſſigns ſhould. enjoy without the interruption of F. Euer 
and all others claiming under him, and the breach aſſigned was 
that he was ouſted by J. S. who claimed under the title of 
F. Euer without ſhewing how he claimed, it was holden that 
the breach was ill-aſſigned. It is np anſwer to ſuch an objec. 
tion to ſay that J. S. was a ſtranger and that therefore the plaintif 
could not ſhew his title; for that anſwer was there relied upon 
in this court, who gave judgment for the plaintiff ; but their 
judgment was afterwards © reverſed upon this exception by the 
opinion of all the juſtices and barons in the Exchequer-Cham- 
ber.” On this ground therefore none of the breaches in the de- 
Claration are well aſſigned. As to the demurrer to the other plea; 
if the gbjeCtion there aſſigned as cauſe of demurrer be well 
founded, the fame objection equally applies to all the breaches 
in the declaration, for it is not ſtated in either of them that 


. Tolley or Gocoul Goſawl entered by virtue of any title confer - 


red upon them by the defendants by deed; and a In Calts 
not part with their intereſt, without deed. 


+ Giles in reply. Firſt, The principal objeQion to the firſt 


breach is that it comprehends all the breaches aſſigned, it even 


puts in iſſue the execution of the deed, [Wood In Gilbert v. 


Martin, 1 Lev. 114., action of covenant for not repairing, it was 
holden that non infregit conventionem admitted the. deed, and 
only put the non-repair in iſſue, and not the execution of the 
deed. [ Laurence, Juſtice ; Lord Chief Baron G:/bert ; Hiſt. of 


C. B. 155., ſpeaking of the plea of non infregit conventionem, 


ſays, © The defendant ought to traverſe either the deed, or the 


breach, and both cannot be involved i in non infregit conventionen, 


becauſe the giſt of the action lies on the deed which muſt be tra- 
yerſed by itſelf.“] As to the objection to the declaration: if 
there be any foundation for the objection, it ſhould have been 
ſhewn as ſpecial cauſe of demurrer, and cannot be taken adyane 
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tage of in tius ſtage of the proceeding. But in truth the objec- 1799. 

tion is not well tounded; for in Foſter v. Pienſon, ante, 4 Vel. 
617.5 i in which the former caſes were conſidered, it was decided Horesen 
that in ſuch a caſe as the preſeut it is ſufficient to allege that a The EA 


third p-rion % had lawful right and title, &c. and having ſuch c 


lawful right and title entered, &&. and evicted the plaintiff, 
withont the wing what title ſuch third perſon had. And it would 
be highly inconvenient if the Low were otherwiſe ; for the plain- 
tiff has no means of knowing the particulars of the title of a 
ſtranger. It is th» common rule in pleading, not confined to this 
particular caſe, that it is not neceſſary to ſet forth a ſtranger's 
title in ple ding; in actions againſt the aſſignee of a leſſee it is 
ſufficient to all-ge generally that the nn n to the de- 
fendant by athgnment. 

The Court took time to confider of this caſe ; and on a ſubſe. 


* W 


quent day in the term : Na 

Lord KBNToN, Ch. J. delivered the opinion of the Court, 
ſhortly, thus. We are of opirfion that the firſt plea demurred to 
cannot be ſupported. It is only argumentative, and therefore an 
As to the objection to the declaration, reſpect- 
ing which the caſe cited from Cro. Eliz. 823. raiſed ſome douht 
in our minds at the time; we have lince the argument looked 
into the caſe of Foſter v. Pierſon, which was relied upon as an 


authority in ſupport of this declaration, and in which all the for- 


mer caſes were confidered, and we are of opinion that the breaches 
here are properly aſſigned. If they were not, it would impoſe 


| Inſuperable difficulties on the plaintiff; for I do not know how 
it was poſſible for him to ſet forth the particulars of the titles of 


the perſons who entered upon him; ſuch knowledge could only 


be acquired by an inſpection of title deeds to which he could 


have no acceſs. Therefore on the authority of that caſe, and an 
che expedience of the Sings v we think that the plaintiff is entitled 
f wan 188 : 
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fr  MunRo ggainft Spix ks. 
May 3 iſt. 


In en affida- IN. debt on a foreign judgment, the e to hold to bail was 
—.— » made by the plaintiff's agent in England, (the plaintiff him. 
the otain- elk being abroad) who ſwore poſitively to the debr, adding that 
——_— no offer had been made to pay the ſame in bank notes, &c. (ae. 
himſelf be- cording to the ſtatute 37 Geo. 3. c. 45+) as he believed. 

ns 4 It was objected on the part of the defendant that the affidayit 
cient to ne- was defeCtive, it not containing a poſitive denial of the offer to 
—_ ne pay the debt in bank notes. 


debt in bak To this it was anſwered that as this affidavit was made (not by 
* the plaintiff himſelf, but) by a third perſon, it was ſufficient to 
believes.” negative this tender of bank notes to the beſt of the belief of the 
perſon ſwearing, ſince he could not take upon himſelf to ſwear 
poſitively to ſuch a fact; that an affidavit of the debt itſelf by an 
executor, or by the aſlignees of a bankrupt, “ accbrding to their 
belief,” is allowed to be ſufficient ; and that in this inſtance there 
was a poſitive affidavit of the debt. 
' The Court, thinking this anſwer ſufficient, diſcharged the rule 
for ordering the bail bond to be delivered up to be cancelled. 
Kidd in ſupport of the rule. 


Garrow and Walton contri. 


140 


San. | The KinG againſt JohN SwaLLow, | 
June 1 


In a py T- IS was a conviction againſt the defendant in the fate of 15 
r | for three penalties under the game laws. By the record of 


> 20 _ conviction it appeared that at Ke//ing in the county of Norfo/k.the 


the evidence informer came before Z. Girdle/fone one of the juſtices, &c. of 

be given on Norfolk, & c. and ſwore that on three ſeveral days (mentioning 

day, -cpM them) at the pariſh of Waybourn in the ſaid county the-defendant 
ourt wil 


intend that kept and uſed ſteel traps and engines to kill and deſtroythe game, 
the evidence & c. That afterwards on a ſubſequent day, the 27th off Q8ober, the 


was given in 


the def-nd- - defendant, having been ſummoned, appeared: before the juſtice 


ants p'”” to make his defence againſt the ſaid charges, and having heard the 


ſence, even 


though va. ſame was aſked by the ſaid juſtice if he could ſay any thing for 
ated th1 


the appear- himſelf why he ſhould not be convicted, Ko.; that he pleaded not 


ace was at 
A. nd that the evidence was given at B. —4 eefendant may * er of ſeveral offences in the 
ſame conviction. 5 


guilty : 
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is ThE Tum Tr-xvrH Year of GEORGE III. 


guilty; that on the ſaid 27th day of October at Holt in the county 


aforeſaid, one credible witneſs, F. C., on his oath ſwore, &c. 
« And thereupon the ſaid defendant on the ſaid 27th day of Oc- 
tober, &c. at Holt aforeſaid before me the ſaid juſtice by the oath, 
&c. is convicted, and for his ſeveral offences aforeſaid hath for- 
feited the ſum of 5 J. for each offence, making together the ſum 
of 15 J. to be diſtributed as the ſtatute directs.“ 

Wilſen, for the defendant, took ſeveral objections to the con- 


viction. Firſt, It does not appear on the conviction at what place 


the defendant was ſummoned to appear, nor at what place he did 
appear: it ſhould appear to be, at a place where the juſtice had 
juriſdiction. If it be conſidered that it was at Ae/ling, the place 
before mentioned, then 

Secondly, it does not appear that the evidence was given in 
the preſence of the defendant. And though in R. v. Thomp/on, 
ante, 2 vol. 23, where the whole tranſaction before the magiſtrate 


appeared to have paſſed on the ſame day, the Court ſaid they 


would preſume. that the evidence was given in the defendant's 
preſence (a), it is obſervable that there only one place was men- 
tioned in the conviCtion, ſo that ſuch a preſumption might rea- 
ſonably be made, But here another place (Felt) is mentioned, 
where the witneſs was examined; and therefore the ſame pre- 
ſumption does not ariſe as in that caſe. On the contrary, the 
fair inference from the whole of what is ſtated in the conviction 
is that the defendant appeared at Kelling according to the ſum- 
mons, and that then an adjournment of the meeting to Holt took 
place, which excludes the preſumption of the evidence having 
been there given in his preſence. . 

Thirdly, The defendant is charged with FO offences, and 
the conviction is general, without ſaying of how many. Perhaps 


it may be doubted whether a defendant can be convicted in more 
than one penalty in the fame conviction ; but at all events the 


285 
1799. 


The KING 
againſt 


J. WAI. 
Low. 


adjudication ſhould diſtinctly ſhew the number of penalties in 


which he is convicted. A conviction for the ſaid offence ering 
ſeveral are charged, is bad. R. v. Salomons, ante, 1 vol. 249; 

Rol. Abr. 696. pl. 7. A general verdict, finding the point in 
iſſue by way of argument for the plaintiff or defendant, is never 
permitted, though the argument be neceſſary and concluding. 


(a) See allo R. v R. Aikin, . 1786. R. v. Ximpſon Cowp. eee ud R. v. 
2 ante, 7 vol. 153. a 


force” 


Paugh. 75, And * it is added i in this caſe that for his ; 
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1799: © ſeveral offences aforeſaid he hath forfeited 5 J. ſor each offence; 
— making together 157.,” that is merely-ſtated-as-a conſequence of 
J. SwAL» a cured by it. But 4. 3 | 

now _ The Caurt (ſtopping Minguy, who was to have argued in ſup. 
port of the conviction) over-ruled all the objeQions. 


The 1 the informal conviction which precedes and Which cannot be 


. Lord Kxwron, Ch. J. faid; As to the firit objection, It vil 


be underſtood that the ſummons to appear and the appearance 
were at Kelling, the place before mentioned. Secondly, There 
would, I think, be great weight in this objeQion, if it had not 
been already over- ruled in former caſes; and notwithſtanding the 
introduction of another place (Holt) I think that this caſe muſt be 


governed by thoſe. Thirdly, There is no objection to the con- 


viction on the ground that the defendant has been convicted of 
ſeveral penalties. It is the conſtant practice in actions on the 
game laws, and not unfrequent in convictions. Even in indiQ- 
ments for capital offences ſeveral offences are ſometimes charged, 
as burglary and ftealing in a dwelling houſe to the value of 402. 
I by no means wiſh that magiſtrates in drawing up convictions 
ſhould ſet all forms at nought : but they ought not to be entangled 
in greater forms or ceremonies than the ſuperior courts; The 
word (t convicted“ in this caſe applies to the ſeveral offences with 
which the defendant was charged and to the evidence given in 
ſupport of them; and the following words are © and for his 
ſeveral offences afere/aid, &c.“ Taking the whole of the adju- 
dication together, it is evident that the magiſtrate convicted the 
defendant in the three ſeveral offences charge. | 
5 | Conviction affirmed. 


Sky, The Kinc again/? The ConstxvaTors of the River 
Tone in the County of Somerſet, _ 


By the 10 BY an act of the 10 and 11 IV. 3. e. 8. « entitled an act for 


8 Jo ic making and keeping the river T: one navigable from Bridge- 
ee « mater to Taunton,” &c. reciting that John Mallet Efq. in purs 
of navigation | | | CE 


ſhares in the river Tone are created a corporation with certain funds, directed to keep an account of their 
receipts and diſburſements, which ſhall every year be examined, ſlated, correfted, and allowed, by the 
Biſhop of B. and V. and the Juſtices of the peace for the county of Somerſet or any five or more at 
their firſt general Quarter Seſſions after à certain day, at which time they are to dire 4 diſtribution of 
the ſurplus profits if any: beld that · the Seſſions in one year have no authority to 1eviſe or correct an 
errors in the accounts, upon which a balance was ſtruck and allowed at the Seſſions in any pr 


Oy ſuance 


in THE Tüixrr-xIxTH YEAR of G EORGE III. 


ſuance of a commiſſion under the great Seal in the 13 Car. 1. 179 9. 
had at a great expence made the river in ſome ſort navigable; 
in conſequence of which King Charles II. by Letters Patent in the: 3 


287 


againſt. 
36th year of his reign had granted to the ſaid J. Mallet the ſole The Con- 


SERVATORS- 


navigation of the river within certain limits, and reciting that of the River 


Mallets intereſt in the ſame had been conveyed to certain perſons 


by name who were purchaſers for a valuable confideration, and 
that they had engaged to keep the river navigable at their on 


expence z it is enacted that the ſame perſons and their ſucceſſors 


ſhall be appointed Conſervators of the ſaid river; and it gires 


them power to preſerve the navigation and to remove obſtructions, 
&c. And “ for reimburſing the ſaid Conſervators the principal 
money of the ſaid purchaſe, and' what ſhall be laid out in the 
making or keeping the ſaid river navigable, or in making or re- 
pairing bridges over the ſaid river, or in any other works, toge- 
ther with intereſt for the ſame after the rate of 6 J. per cent. per 
annum, until the ſaid Conſervators ſhall be repaid the aid princi - 
pal and intereſt of what they have or ſhall diſburſe for the pur- 
poſes aforeſaid,” the, act impoſes certain tolls payable to the ſaid 
Conſervators. It then enacts that © from and after the ſaid Con- 
ſervators ſhall have been fully reimburſed and paid the principal 
and intereſt after the rate aforeſaid of all monies advanced and 


which ſhall be expended by them reſpectively in purchaſing the 
intereſt of the heirs of the ſaid J. Mallet, and in making and 


keeping the ſaid river navigable, &c., the tolls are to be reduced to 


2 certain ſum, to be applied to the repair of the locks and other 


works, and the ſurplus (if any) to be employed for the uſe of the 


poor of Taunton. It then enaQts that a true account of all e 


pences and diſburſements and of all tolls received by the ſaid Con- 
ſervators ſhall be duly kept in certain books to be kept by the ſaid 
Conſervators for that purpoſe ; and that every year the ſaid. books: 
and account and the vouchers for the ſame hall be brought before the 
Biſbop of Bath and Wells for the time being and the Fuſtices of the 
peace for the county of Somerſet for the time being, or any five er 
more of them, at ſuch time and place within the town of Taunton. 
or ten miles thereof as any three or more of them ſhall appoint, 
en and there to be examined lated correfled and allowed ; and the 


Tons, 


thereby impowered t to examine ſtate corre and allow the faia a! 
Accounts, _ to > appoint and make diſtribution of, all that ſhall 
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1799- have been received that ſhall not have been ordered to be laid out 
in the ſaid navigation to and amongſt the ſaid Conſervators their 


Theke executors, &c., in proportion to the money advanced by them re. 


againſt 


The Cox- ſpectively in the firſt place, for the payment and diſcharge of the 


e tl intereſt after the rate aforeſaid due to every of them for the money 
Toxz. advanced by each, and as often as there ſhall be any ſurplus in the 
like proportion for the leſſening and in diſcharge of the principal 

ſo advanced by them reſpectively, until the whole principal and 
intereſt ſhall be paid and diſcharged ; which account of the receigt; 

of every year ſhall end and be made up to the 24th of June inclufny, 

and ſhall be examined ſtated corrected and allowed, and diftributin 

thereof made by the ſaid lord Biſhop and Fuſtices or any five or mar: 

of them at the next general quarter Seſſions of the peace that ſhall be 

Beld for the ſaid county of Somerſet after the ſaid 24th of June. 

It then gives power to the ſame perſons to examine perſons on 

oath touching the ſaid accounts. And when the ſaid account of 

any year ſhall have been ſo examined ſtated and allowed by the 


faid lord Biſhop and Jultices or any five or more of them, a du- 


plicate thereof ſhall be made ſigned and ſealed by the aid lord 
Biſhop and Juſtices or any five or more of- them, and ſhall be 
tranſmitted to and kept amongſt the records of the Seſſions of the 


peace of the ſaid county of Samerſet. It then direQts in what 


manner the perpetual ſucceſſion of the Conſervators ſhall be pre- 
ſerved. 


| tioned ſtatute and the tolls thereby granted, and reciting that the 
navigation was partly made but not completed, and that it would 
be neceffary to expend a ſurther conſiderable ſum of money for 
that purpoſe © notwithitanding the great ſum already diſburſed 
by the ſaid Conſervators in the ſaid work, which by an account 
taken flated and allowed by the Fuftices at the general quarter Se Seſſions 
of the peace holden at Bridgewater the 17th of July laft for the 
aid county of Somerſet appears to have been 35661. gs. 519.” 
It therefore grants additional tolls; and enacts that “ after the 
ſaid Conſervators ſhall be reimburſed their principal monies and 
intereſt after the rate in the before recited act mentioned already 
by them expended and to be expended, &c. in repairing, &c. 
together with the expences of the ſaid Conſervators, which the ſaid 
Fuſtices at the general quarter Sefſions are authoriſed and thereby 
required to allow, as by the ſaid JORGE act is directed, * the 
tolls are to 12 een. 8 1 


Then the act of the th of Anne, c. 9. reciting the laſt men- 
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It appeared by affidavits laid before the Court that from the 1799. 


year 1710 to the preſent time the Conſervators of the river Tone 


had delivered in annual accounts to the juſtices of their diſburſe- * * 
ments and reccipts, which until the account hereafter- mentioned The Cons 


were ſigned and allowed by five or more juſtices, in each of which 


certain balances were reported to be due to the Conſervators. That of the River. 


the balance of the account in the year 1710 was 5146/4. 6s. 91d. 


which bad increaſed every ſucceeding year, and in 1796 amounted _ 


to 69,7791. 16s. 5:d.3 and the accounts ſo allowed were de- 
poſited amongſt the records of the Court. 


At the General Quarter-Seſſions of the peace holden for the 


ſaid county on the 11th of July 1798, the following order was 
made by the ſaid Juſtices; © On hearing counſel as well on behalf 
of the Confervators of the river Tone, as on behalf of the poor of 
Taunton, this Court is of opinion that all and ſingular the accounts 
of the ſaid Conſervators are inquirable into by this Court, and that 


the juriſdiction of this Court upon this ſubject is not concluded by 


any thing heretofore done by the proceedings already had; and 
this preſent Seſſions is continued by adjournment to the Guildhall 
in Taunton on Monday the 20th of Augy/? for the purpoſe of 
examining ſtating correcting and allowing the ſaid accounts 
and making diſtribution thereupon, according to the proviſions 
and in purſuance of the acts of parliament in that caſe made 
and provided; and this Court is of opinion that on making up 
ſuch accounts intereſt ſhould not be allowed on any intereſt monies 
which may remain at any time in arrear fince paſſing the ſaid acts 
of parliament.” The order then proceeded to direct the neceſſary 
notices to be given and vouchers to be produced. And at a fur- 
ther adjourned Seſſions on the 28th of September 1798 the follow- 
ing order was made; Upon application to this Court by the 
Conſervators of the river Tone to allow their accounts ending and 
made up to the 24th of June lalt incluſive, in which they claim a 
balance of 76,8251. Gs. 8d. to be due to them for money ad- 
vanced and diſburſed and the intereſt thereof, and upon examine 
ing into the ſaid accounts and hearing the ſaid Conſervators, Kc. 
and it being admitted by the ſaid Conſervators that there are con- 
iderable errors in the ſaid accounts and the treaſurer of the ſaid 
Conſervators having refuſed to ſwear to the truth of the ſaid 
accounts, this Court is of — and doth find manifeſt great 
errors, miſtakes and frauds in the ſaid accounts, and inaccuracies 
in the ſtatements thereof, and. doth therefore in purſuance of the 

Vol. VIII. "4 N ſtatutes, 
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1799. ſtatutes, ec. ſtatè correct and allow the ſaid accounts, by which it 
ap pears that the ſaid Conſervators have been reimburſed all prins 
The Kixo cipal monies advanced and diſburſed and intereſt thereu 
_ bon, and 
The Con- that there is now in the hands of fuch Confervators a balance of 
EAT 904251. 195. 61. to be applied as by tlie ſaid acts are directed; 
* 2 and the ſame accounts are fo ſtated corrected and allowed accord. 
' Ingly, and the [aid balance of 9425 J. 195. 61 d. aſcertained to be 
in the hands of the ſaid Conſervators, which accounts ſo ſtated 


corrected and allowed are as follow” (ſetting out the account.) 


The above-mentioned orders having been removed by writ of 
certiorari into this Court, a rule was granted to ſhew cauſe why the 
Laſt mentioned order of 8e ſſlons for ſtating correcting and allowing 

the accounts of the defendants ſhould not be quaſhed for Wr 
ciency; which rule was now ſupported by ie 

Erſkine, Gibbs, and Lens; who ohjected to the order, Firſt; on 

the merits; becauſe by the general rule when a balance is ſtruck 
between parties intereſt runs upon the whole from that time: and 
in this inſtance the ſtatute of Aune recognizes the practice which 
bad obtained from the paſſing of the act of King V lliam, of adding 
the intereſt which was leſt unpaid at the end of each) year to the 
principal, and making the whole balance carry intereſt for the ſuc- 
ceeding year. Secondly, vecauſe the magiſtrates in Seſſions had no 
juriſdiction by thoſe ſtatutes to reviſe and alter the balance which 
had been ſtruck and 2!lowed the preceding year by other ma- 
giſtrates having co-ordinate juriſdid ion; and the injuſtice would 
be greater in this inſtance, becauſe upon the faith of this mode of 
proceeding having remained unqueſtioned for ſo many years the 
ſhares of this navigation had been transferred like public ſtock from 
hand to hand, and the ſubſiſtence of many families depended 


upon it. 
Bond, Tripp, and Pell, contra. Firſt, the charge of ſhin agbs upon | 
intereſt is illegal, and no uſage can make it good. It does not 
follow, becauſe in ſtriking the balance which is referred to in the 
ſtatute of Anne that it was ſo done once, therefore it is authoriſed 
to be continued every ſucceeding year. And unleſs that be the 
conſtruction, the balance ſtruck in the laſt year by the juſtices i is 
che correct one. Secondly, The juſtices had authority under the 
- fkatutes in queſtion to reviſe and correct errors in the accounts of 
the preceding years, eſpecially ſuch as appear upon the face of 


dhe accounts themſelves. This may be compared to the juril⸗ 
diction 
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diction exerciſed in the Court of Chancery by its general au- 1799. 
thority. over truſtees to bring them to account even after a great 
lapſe of time, and after a ſettlement made and a balance ſtruck. The, JR 
The caſes of Attorney General v. The Corporation of Coventry (a), The Con- 


rA 


Vernon v. Vandrey, 2 Eg. Caſ. Abr. 12. and 3 Chan, Rep. 10. ron 
were referred to in the courſe of the argument. It was alſo con- of che River 


tended that the accounts directed to be delivered to the juſtices * 
were not matters of record, but were only directed to be kept for 

greater ſecurity amongſt the records of the Seſſions; ; and were 

not of a more authentic nature than the accounts of any other 

public body. _ 

Lord Kenyon, Ch. J. Of the upright i intention of the ma- 
giſtrates, when they made the order in queſtion, no doubt can 
be entertained ; they wiſhed to correct the errors in the former 
accounts. But, without approving or diſapproving of the manner 
in which the. former accounts had been kept, the only queſtion 
here is, whether or not the magiſtrates had juriſdiction to make this 
order? I think they had not. This is a power not belonging to 

| their Gtuation. as magiſtrates generally, but given to them by a 
particular ſtatute for a ſpecial purpoſe, They are from year to 
year to examine and balance the accounts; when they proceed to 
the examination of the accounts of the preceding year, they ate 

to take it for granted that all the former balances are right; and 
when they have examined and balanced the accounts for any one 
year, theyarebecome functi officio; their authority being executed, 
they have nothing further to do. If flagrant injuſtice has been 
done in any prior year, the public are not thereby concluded; 
that may be rectified by another juriſdiction, the Court of Chan- 
cery: but the juſtices at the Seſſions have no ſuch juriſdiction. A 
new æra begins with them every year, and their juriſdiction con- 
cludes with the year. The balance ſettled in the preceding 
account is to form the firſt article of the enſuing account. If 
 theydiſcover that any improper allowances have been made in any 
former years, ſuch as allowing intereſt upon intereſt, they miy 
correct the abuſe for that year, but they have no power to reform 
what has been done in prior years. Great injuſtice might alſo 
be done if the juriſdiction now claimed were allowed ; {oats 
may have been loſt, manyof the ſhares of this navigation may have 
been purchaſed at a full price, and they may now be the O_o 


(e This aroſe out of the ſame caſe as is reported in 2 Bra, Parl. Caſ. 236. 
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1799. of different families, and various other i inconveniencies might 


The King 
again 
The Coxe 
S$EZRVA- 
TORS 
of the River 
Tons. 


follow ; and even the Court of Chancery will not corre& every 
error in an account-of long ſtanding, where great inconvenience 
would enſue from unravelling it. It is ſufficient however in this 
caſe to ſay that the juſtices at the Seſſions had no authority to 
overſet that which other juſtices, having a co-ordinate juriſ. 
diction, had before ſettled, and that the preſent order cannot be 
ſupported. 

GRrose, J. In looking over theſe accounts it appears to me 


that many allowances have been made, which (I think) I ſhould 


not have approved: but I muſt alſo add that we cannot examine 


the accounts, ſince we have no authority to correct them. By 
the order in queſtion the juſtices at the Seſſions claimed the right 


of examining all the accounts from the year 1710: but they have 


no fuch power. 'They certainly had not this power at common 
law: nor is any ſuch given to them by the act of parliament; 
for that only authoriſes them to take an account for each year, and 
to make a diſtribution.” The juſtices therefore had only a power to 
examine the accounts of the laſt year: if they could unravel the 
accounts of former years, by the ſame reaſon the laſt accounts 
might be unravelled at fame future Seſſions; and thus, inſtead 


of being finally adjuſted, the accounts muſt at laſt be left 1 m in- 


extricable confuſion. 8 
LAWRENCE, J]. The authority of the juſtices is confined to 45 | 


examination and allowance of the accounts for the year preceding - 


the time when they are to be ſettled. Probably the magiſtrates, 
who made this order, were ſtruck with the impropriety of ſome 


allowances made in the former accounts, and very properly wiſhed 


to correct the error: but this is an error that has been going on from 


time to time. And though the intereſt may now be conſidered as 
great in reſpect to the ſums ſubſcribed in the time of Queen Anne 


perhaps the preſent holders of theſe cares have paid an equiya- 


lent for them on the ſuppoſition that what had been before 


allowed was legal. But however this may be, the authority of 
the juſtices was circumſcribed within certain limits. 


Per Curiam, Order of Seſſions quaſhed, 
. 


* 


in TIE TerTY-NiNTH Year or GEORGE III. 


The King againſt J. WRIGHT. 


A RuLE having been obtained, calling on the defendant (a 

bookſeller) to ſhew cauſe why a criminal information ſhould 
not be granted againſt him for printing and publiſhing a libel on 
J. Horne Tooke, | 

Law, Gibbs, and C. Moore, were now to have ſhewn cauſe 
againſt | it; butafter producing an affidavit made by the defendant, 
in which he {tated that the charge on Mr. H. Toke was a para- 
graph contained ia the report of the Committee of Secrecy of the 
Houſe of Commons (a) a literal copy of which he had publiſhed, 
and that he did not publiſh the report with a view to calumniate 
Mr. H. Toke, the Court called on the counſel for the proſecutor 
to ſupport the rule. The paragraph complained of, and which 
was contained under the title © Attempts to aſſemble a convention 
of the people in England,“ was as follows; - Some of the perſons 
ſo arreſted were proſecuted for high treaſon. A grand jury for the 
county of Middleſex found a bill againſt Thomas Hardy, the ſecre- 
tary of the London Correſponding Society, and eleven others; three 
of the perſons ſo indicted, viz. Thomas Hardy, Jobn Horne Toole, 
and John Thelwall, were tried, and on their trials were acquitted 
of the charge in the indictment. But the evidence given on thoſe 
trials eſtabliſhed, in the cleareſt manner, the grounds on which the 
committees of the two houſes of parliament had formed their re- 
ports in 17943 and ſhewed beyond a poſſibility of doubt that the 
views of theſe perſons and their confederates were in their na- 
ture completely hoſtile to the exiſting government and conſtitu- 
tion of this kingdom, and went directly to the ſubverſion of 
every eſtabliſhed and legitimate authority.” 

Erſkine and Warren in ſupport of the rule. Firſt ; The matter 
publiſhed, ſuppoſing the matter not ſanctioned by anylegalauthority, 
is a libel on Mr. Horne Tooke. Secondly ; It is ſuch a libel that the 
Ccurt are bound by the rules that have always guided their dif- 
cretion in ſimilar caſes to give the proſecutor leave to file a criminal 


(a) To whom the ſeveral papers referred to in his Majeſty's meſſage of t&.; of 
Jan. 1799, and which were preſented, ſealed up, to the Houſe by Mr. S:cretary Dundas 
on the 23d of Fon. by his Mazeſty's command, were referred; and who were directed to 
examine the matters thereof and report the fame as they ſhould appear to the Houſe ;* 
Ordered by the Houle to be printed for the uſe of the members the 15th of March 
1799 
U 3 information 


293 
1799. 


— — 
Monday, 
June zd. 


The Court 
refuſed to 
grant a Cris 
minal in- 
formation 
againſt a 
book ſeller 
for printing 
a re port of 
the ouſe of 
Commons, 
though it re- 
flected on 
the charac- 


ter of an in- 


dividual. 


; | 
4 
4 
| 
1 
; 
#7 
& 
* 
$$ 


«War tre . 
r 


r 


EE OT ITO 


CATE: NL ACE 


- ». na hci 
£ £7 
«part 
» 2 


W 
8 
2 ? 


9 
— 2 


om 


8 " * 8 — — 1 1 4 1 be Te” * 8 % 28 . 
l t.+ on, redo, oe: OR See 1 7 pt eh B FR HIPS OE pts Ye En I -— = 
Intl he. 8 r 4 „ * S aw 5 — 2 72 5 * and IRR ht X 4 
3 Y "IF- * F . 4 ils Roth, = _ — a ax mls ma - l — 4 Fr * = + g 3 1 eee as l 5 i. 2 28 o gn 54 Kg no >» d 
— 39 72 ie 22 ra q ws K af — . 1 oy — — * . ©-=1; 4 gy * 2 1 
CSI ß. age 3 . dota dah n ä Denen 5 — a4 2 
* £ 3 7 * * A es: - — 1 2 q 1 Px 7 » 47+ . * I . . — ; * PREY -- 4 3%, F 
F — 8 r 22 — — — © ** y 3 ge e e N 1 r 7 Bs 1 
n . 72 228 Sw EARS £4 "2", "25-93 WA R140 oo # 154 OR, = —ov< 4. ati. ara — — 
— —— — OR Eo: 2 s * 8 » * 4 3 S - Fe - += << Doo 


"I" — = 
* 75 nr 
m * Ions * 
e 8 
R 
3 N 
LY =, .- — — 
8 = 8 


= 2 =, n 
= 


Von — —ẽ 


r 
— Ty EC we 
= — 


d rr eee, 


3 v 
- a 
* 
4 
; 
A 
EM 
1 
7 
1 p * 
! 
\£. 
<> 
U 
1 
= 4 
\ 
bi 
4 
\ 
17 
2 
# 
an 
* 
USP 
1 N 
uy | 
4 
5 þ 
1,3 4 
4 I. 4 
E $ 
1 4 , 
o q 
5 


TAS inf 
HEE = 


+ 
— 
EI” 


- — 


—— — —— — — — ́—K— ——— — — — 


5 292 


CASES IW TRINITY TERM 


1799. of different families, and various other inconveniencies might 


The King 
again 
The Cons 
SERVA- 
TORS 
of the River 

Toxs. 


follow; and even the Court of Chancery will not correct every 
error in an account-of long ſtanding, where great inconvenience 
would enſue from unravelling it. It is ſufficient however in this 
caſe to ſay that the juſtices at the Seſſions had no authority to 
overſet that which other juſtices, having a co-ordinate juriſ. 


. dition, had before ſettled, and that the preſent order cannot be 


ſupported. | | 

GRosk, J. In looking over theſe accounts it appears to me 
that many allowances have been made, which (I think) I ſhould 
not have approved: but I muſt alſo add that we cannot examine 
the accounts, fince we have no authority to correct them. By 
the order in queſtion the juſtices at the Seſſions claimed the right 
of examining all the accounts from the year 1710: but they have 
no ſuch power. They certainly had not this power at common 
law: nor is any ſuch given to them by the act of parliament; 
for that only authoriſes them to take an account for each year, and 
to make a diſtribution. The juſtices therefore had only a power to 
examine the accounts of the laſt year: if they could unravel the 
accounts of former years, by the fame reaſon the laſt accounts 
might be unravelled at fame future Seffions ; and thus, inſtead 


of being finally adjuſted, the accounts muſt at laſt be left 1 m in 
extricable confuſion. . 


LAWRENCE, J. The authority of the juſtices is confined to the 


"Examination and allowance of the accounts for the year preceding 


the time when they are to be ſettled. Probably the magiſtrates, 
who made this order, were ſtruck with the impropriety of ſome 
allowances made in the former accounts, and very properly wiſhed 
to correct the error: but this is an error that has been going on from 
time to time. And though the intereſt may now be conſidered as 
great in reſpect to the ſums ſubſcribed in the time of Queen Anne, | 


| perhaps the preſent holders of theſe {hares have paid an equiya- 


lent for them on the ſuppoſition that what had been before 


allowed was legal. But however this may be, the authority 0 of 


the juſtices was circumſcribed within certain limits. 


Per Curiam, ; Order of Seſſions quaſhed. 
. 85 


— 


xn TRE TRHIRTI-NIRTH Year or GEORGE II. 


The Kino againſi J. WaloHr. 


A RvuLE having been obtained, calling on the defendant (a 
bookſeller) to ſhew cauſe why a criminal information ſhould 
not be granted againſt him for printing and publiſhing a libel on 
J. Horne Tooke, | 
Law, Gibbs, and C. Moore, were now to have ſhewn cauſe 
againſt 1 it; but after producing an athdavit made by the defendants 
in which he ſtated that the charge on Mr. H. Toke was a para- 
graph contained in the report of the Committee of Secrecy of the 
Houſe of Commons (a) a literal copy of which he had publiſhed, 
and that he did not publiſh the report with a view to calumniate 
Mr. H. Toke, the Court called on the counſel for the proſecutor 
to ſupport the rule. The paragraph complained of, and which 
was contained under the title Attempts to aſſemble a convention 
of the people iu England,” was as follows; © Some of the perſons 
ſo arreſted were proſecuted for high treaſon. A grand jury for the 
county of Middleſex found a bill againſt Thomas Hardy, the ſecre- 
tary of the London Correſponding Society, and eleven others; three 
of the perſons ſo indicted, viz. Thomas Hardy, Jobn Horne Toke, 
and John Thelwall, were tried, and on their trials were acquitted 
of the charge in the indictment. But the evidence given on thoſe 


trials eſtabliſhed, in the cleareſt manner, the grounds on which the 


committees of the two houſes of parliament had formed their re- 
ports in 17943; and ſhewed beyond a poſſibility of doubt that the 
views of theſe perſons and their confederates were in their na- 
ture completely hoſtile to the exiſting government and conſtitu- 
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tion of this kingdom, and went directly to the ſubverſion of 


every eſtabliſhed and legitimate authority.“ 

Erſkine and Warren in ſupport of the rule. Firſt ; The matter 
publiſhed, ſuppoſing the matter not ſanctioned by anylegalauthority, 
is a libel on Mr. Horne Tooke. Secondly ; It is ſuch a libel that the 
Court are bound by the rules that have always guided their dif- 
cretion in ſimilar caſes to give the proſecutor leave to file a criminal 


(a) © To whom the ſeveral papers referred to in his Majeſty's meſſage of tba of 
Jan. 1799, and which were preſented, ſealed up, to the Houſe by Mr. Secretary Dundas 
on the 236 of Fon. by his Majeity's command, were referred ; and who were directed to 
examine the matters thereof and report the ſame as they ſhould appear to the Houſe ;* 
Ordered by the Houſe to be printed for the uſe of the members the 15th of March 
1799. ö 
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information againſt the publiſher. Thirdly; The Houſe of Com- 
mons themſelves were not juſtified in direCtiog or giving a ſane- 
tion to the publication of this libel on Mr. H. Toke ;' or at all 


events they have no legal authority to direct or ſanction the pub. 
lication of matter that amounts to a libel on any individual beyond 


an entry on its own journals or for the uſe of the members of the 
Houfe. Fourthly ; But even if they poſſeſs ſuch an extraordinary 
power, the houſe having in this inſtance only directed an entry 


on its own journals and ordered the printing (by their own 


printer) of as many copies of this report as were ſufficient for the 
uſe of the members of the houſe, that does not give the defendant, 
a ſtranger, the right of printing and circulating copies of it ſo as 


to furniſh him with a legal defence either to an action for damages 


or to an information or indictment for a libel. In ſupport of the 
two firſt propoſitions the counſel read and commented upon the 
paſſage in queſtion. Thirdly 3 The Houſe of Commons were not 
Juſtified in making the report in queſtion, inaſmuch as it reflected 
on innocent individuals. It is the undoubted right of every 
ſubject, who is accuſed of a crime, to be tried by a jury of the 
country ; and as it appeared on the former part of this very para- 
graph that Mr. H. Tooke had been acquitted by aj jury, it was 
afoul libel on him to ſay that he was guilty of the crime of which 
he had been acquitted. In the cafe of R. v. Sir W. Williams (a), 
where an information was filed againft the defendant who had 
been Speaker of the Houſe of Commons for publiſhing a libel, 


| Dangerfields Narrative, it was determined by this Court that the 


defendant was not juſtified in publiſhing, though he had pub- 
liſhed as Speaker and by order of the Houſe of Commons. This 
determination till remains in force, notwithſtanding ſeveral at- 
tempts in parliament to get rid of it. And Sir Robert Athyns in 


his Treatiſe on the Power, Juriſdiction and Privilege of Parliament 


vindicates the legality of this determination. This deciſion there- 
fore proves that the Houſe of Commons themſelves cannot juſtify 
the publiſhing of any matter refle&ting on an innocent individual. 
In the caſe of Cuddington v. Wilkins (b), where the plaintiff brought 
an aQion for words accuſing him of felony, which the defendant 
juſſſfied, and the plaintiff replied a pardon, it was adjudged for the 
plaintiff; „for the whole Court were of opinion that though be 
were a thicf once yet when the pardon came it took away ot 


(5) Hob. 81. 


| (s) 2 Show, 471; Com. 18; 10 K. Tr, App. 33. 1. 
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n ole was innocent of the charge, for the jury acquitted him of J. Waicur. 


0000000 
eee e ; W 5 a WY: 1 


Pee 833 
TRE 3 


IN THE Tr1RTY-NINTH Year or GEORGE III. 295 


only pœnam but:reatum. No that is a ſtronger caſe than the 1799+ 
preſent ; for there it was admitted that the plaintiff had been . 


apgai 


Though the Houſe of Commons may be inveſted with a 
nen of enquiring into the exiſtence of high crimes either for the 
purpoſe of impeaching an individual or of making new laws, it is 
evident that the inquiry in. this inſtance could not have been made 
for the purpoſe of impeaching Mr. H. Toke, fince he had been 
before legally acquitted of the charge; and if the report were 
made as the foundation of any legiſlative act, it ought not to have 
charged perſons to be guilty of a crime of which a jury had pre- 
viouſly pronounced them innocent. But even if the Houſe of 
Commons cannot be called to account for making this report, they 


could not ſanction the publication of it beyond an entry on its 


own journals and printing copies of it for the uſe of their own , 
members. Fourthly, In the caſe of Lake v. King (a) where a 
petition was preſented to a committee of the houſe for examination 
of grievances, refleQing on the plaintiff's conduct, and the defend 
ant diſtributed printed copies to the members of the committee, it 
was not pretended that the defendant could diſtribute the copies to 
other perſons not members of the houſe; and this Court ſaid : that 
the printing with intent to deliver the copies to members of the 
committee was juſtifiable, but if he had delivered them to others it 
weld be atheraviſe,” Now in this caſe the defendant has publiſh-, 


ed copies of this report for general circulation. It is even a con- 
| tempt of Court to publiſh the proceedings of Courts of Juſtice, 


and ſtill more ſo where thoſe proceedings reflect on the character 
of an individual. In I aterfield v. The Biſhop of Chicheſter (b), where 
the defendant complained to the court of King's Bench that the 
plaintiff had-printed and circulated an account of a prohibition. 
obtained by him againſt the Biſnop, 1 he Court declared it to be. 
a moſt ſeditious libel, and gave order to enquire after the printer 
that he might be proſecuted,” It is alſo a breach of privilege and 
a contempt of the Houſe of Commons to publiſh their proceed 
ings without their authority; and yet that 1s the only deſenes 
which the.defeadant now attempts to make againſt this char 


but it ſeems rather extraordinary that the admiſſion of one crims 


{hould be ſet-up as a jultification of another. 


(4) 1 Lew, 240. | (5) 2 Ned 118. f \ 
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= 1799. Lord Kenron, Ch. J. When the motion was firſt made, f 
9 ä ſuggeſted to the counſel] for the proſecutor that if the publication; in 
queſtion really were, what it profeſſed to be, a copy of the report of 
J. Walan r. the Houſe of Commons, it would be wrong to grant a rule to ſhew 
cauſe: but it not being then admitted to be a true copy, and it 
being ſurmiſed that the publication aſſumed a title that did not be. 
long to it, we granted a rule niſi; but as it now proves to be 2 
true copy of the report, I think there was not the leaſt pretence 
for the motion. This is an application for leave to file a crimi- 
nal information againſt the defendant for publiſhing a libel ; ſo 
that the application ſuppoſes that this publication is a libel. But 
the enquiry made by the Houſe of Commons was an inquiſtion 
taken by one branch of the legiſlature to enable them to proceed 
farther, and adopt ſome regulations for the better government of 
che country: this report was firſt made by a Committee of the 
Houſe of Commons, then approved by the Houſe-at large, and 
then communicated to the other Houſe, and it is now ſub judice; 
and yet it is ſaid that this is a libel on the profecutor. It is im. 


The 2 


g poſſible for us to admit that the proceeding of either of the Houſes 
1 of Parliament is a libel; and yet that is to be taken as the found- 
ation of this application. The cafe of R. v. Sir V. William, 
which was principally relied upon, happened in the worſt of times: 
" but that has no relation to the preſent cafe. There the pub}: cation 
. was the paper of a private individual; and under preterice of the 


ſanction of the Houſe of Commons an individual publiſned: but 
this! is a proceeding by one branch of the legiſlature, and therefore 
| we cannot enquire into it: I do not ſay that cafes may not be put 
in which we would not enquire whether or not the Houſe of 
Commons were juſtified in any particular meaſure; if, for iu- 
ſtance, they were to ſend their Serjeant at Arms to arreſt a Coun- 
_ fel here who was arguing a caſe between two individuals, or to 
grant an injunct ion to ſtay the proceedings here in a common ac- 
tion, undoubtedly we ſhould pay no attention to it. But the re- 
port in queſtion, being adopted by the Houſe at large, is a pro- 
ceeding of thoſe who by the Conſtitution are the guardians of 
the liberties of the ſubject; and we cannot ſay that any part of 
that proceeding is a libel. I am therefore clearly of opinion 
that this rule ought to be diſcharged. | ö 
Gnosk, J. This is a motion for leave to file atriminal inform- 
ation for publiſhing a ſuppoſed libel, but in truth for publiſhing 
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a proceeding of one branch of the legiſlature when they were act- 1 

ing for the ſafety of the ſtate. Now on looking into the judicial 
proceedings of this Court, I find no inſtance of ſuch an information 2 
as the preſent. The caſe of R. v. Sir W. Williams is moſt like . 


this caſe: but it muſt be remembered that that was declared by 
a great authority to be a difgrace to the country. 

LAWRENCE, J. This caſe has been chiefly argued on two 
grounds. Firſt, It is ſaid that the report of the Houſe of Com- 
mons is itſelf unjuſtifiable, inaſmuch as it imputes a crime to the 
proſecutor, and deprives him of his privileges. It is ſaid that this 
report charges him with being guilty of high treaſon, notwith- 
ſtanding a verdict of the jury had aſcertained his innocence: but 
that is not the fair import of the paragraph. It is poſſible that a 
man may have views hoſtile to the government and conſtitution 
of the kingdom without being guilty of high treaſon, eſpecially 
of the particular treafon imputed to the perſons there mentioned. 
It does not therefore follow that this report charges thoſe perſons 
with the ſame crime of which they had been before acquitted. 
But the chief ground taken by the proſecutor's Counſel is that, 
though the report of the Houſe of Commons cannot itſelf be con- 
ſidered as a libel, the defendant not acting under the authority of 
the Houſe may be indicted for publiſhing it with a view to ge- 
neral circulation. It has been faid that the publication of the pro- 
ceedings of Courts of Juſtice when refleQting on the character of 
an individual is a libel; to ſupport which poſition the caſe of Wa- 
terficld v. The Biſhop of Chicheſter has been cited. But on exa- 
mining that caſe it appears that the charge there was that the plain- 
tiff had not publiſhed a true account. There the plaintiff ſuggeſt- 
ed for a prohibition that the Biſhop had excommunicared him for 
refuſing to take the oath ex officio on his being choſen church- war- 
den of Arundel: it afterwards appeared that he was excommuni- 
cated for having refuſed to take the oath of a churchwarden ac- 
cording to law; and the ground of the prohibition being falſe, a 
conſultation was awarded: then the plaintiff publiſhed a ſuppoſed 
account of the prohibition, entitled © A true copy of a writ of 
prohibition granted, &c. againſt the Biſhop of Chicheſter who had 
proceeded againſt and excommanicatal one T. Waterfield, a 
church-warden, for refuſing to take the cath uſually tendered Y per- 
fons in ſuch efice ; by which wris the illegality of all ſuch oaths is 
declared, &c.“ Now that publication was not a true ſtatement of 
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1799. the proceedings of the Court: he at firſt obtained the MY 


on 2 falſe repreſentation of the fact, and after the conſultation was 


Th- s awarded he publiſhed a falſe account of the proceedings in prohi. 
IWazenv. bition; and the Court declared that ſuch falſe account was a ſedi. 


tious libel, Therefore I do not think that that caſe eſtabliſhes the 


' propoſition to ſupport which it was cited; and I am not aware of 


any authority that does ſupport it. The proceedings of Courts of 
Juſtice are daily publiſhed, ſame of which highly reflect on indi. 
viduals, but I do not know that an information was ever granted 
againft the publiſhers of them. Many of theſe proceedings contain 
no point of law, and are not publiſhed under the authority or the 
ſanction of the courts, but they are printed for the information 


of the public. Not many years ago an action was brought in the 


Court of Common Pleas by Mr. Currie againſt Walter, proprietor - 
of The Times,” for publiſhing a libel in the paper of “ The 


Times, which ſuppoſed libel conſiſted in merely ſtating a ſpeech 


made by a counſel in this Court on a motion for leaye to file a 


« criminal information againſt Mr. Currie: Lord Chief Juſtice Eyre, 
who tried the cauſe, ruled that this was not a libel, nor the ſubject 


of an action, it beinga true account of whathad paſſed in this Court; 


and in this opinion the Courtof Common Pleas afterwards, ona mo- 


= tion for a new trial, all concurred, thoughſome of the judgesdoubt- 


ed whether or not the defendant could avail himſelf of that defence 
on the general iſue. Though the publication of ſuch proceedings 


may be to the diſadvantage of the particular individual concerned, 


yet it is of vaft importance to the public that the proceedings of 
Courts of Juſtice ſhould be univerſally known, The general ad- 
vantage to the country in haying theſe proceedings made public 

more than counterbalances the inconveniences to the private per- 
ſons whoſe conduct may be the ſubject of ſuch proceedings. 


The ſame reaſons alſo apply to the proceedings in parliament: 


it is of advantage to the public and even to the legiſlative bodies 
that true accounts of their proceedings ſhould be generally cir- 
culated; and they would be deprived of that advantage if na 
perfon' could publiſh their proceedings without being puniſhed as 


a libeller. Though therefore the defendant was not authoriſed 
| by the Houſe of Commons to publiſh the report in queſtion, yet 


as he only publiſhed a true copy of it, b am of 3 khat the 
en . to be N | 
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Gnxoonr on HoxouR bis Wife aue Hua. [ F; 


Tu E declaration Rated that the rm on, &c. at, &e. with. A plea of 


force and arms made an aſſault on the plaintiff's wife, and —— 
then and there beat bruiſed. wounded and 11l-treated her, and then 3 to 
and there gave and ſtruck her divers and repeated blows and plaintiff out 
ſtrokes on divers parts of her body, and then and there with thede- 
great force and violence ſeveral and repeated times knocked her houſe where 
down upon the ground, whereby, &c. | — : 


Jo this the defendant pleaded that before and at the time when, bis will is 
no anſwer 


Kc. he was poſſeſſed of a certain dwelling-houſe ſituate, &c. which ,. hin 


he then inhabited with his family, and that the ſaid Honour be- againſt the 
fore the ſaid time when, & c. entered into the ſaid houſe, and dee d 
continued therein without the licenſe and againſt the will of him the plaintiff 
the defendant, and then and there made a great noiſe and diſ- — 
turbance therein, and diſturbed the defendant and his family in 8 
the ſaid houſe, whereupon the defendant requeſted ſhe would yiolence ſe- 
ceaſe her ſaid diſturbance and quietly depart out of the ſaid houſe, — 
which ſhe. refuſed to do, whereupon the defendant gently laid his her donn. 
hands upon her to turn her out of the ſaid houſe, as it was law- 

ful for him to do, which is the ſame aſſaulting beating bruiſing . 
wounding ill-treating and ſtriking the ſaid Honour divers and re- 
peated blows and ſtrokes, and knocking her down upon the 


ground, whereof the plaintiffs have above complained againſt 


him, without this that the defendant is guilty of the premiſes 


aforeſaid at the place aforeſaid or elſewhere out of the ſaid houſe 
at, & e.; and this he is ready to veriſy, wherefore, &c. 

To this plea the defendant demurred, and aſſigned for cauſes, 
that i it alleges no ſufficient juſtification or excuſe, nor any denial 
of the battery bruiſing wounding and ill-treating of the ſaid 
Henour, and ſtriking the ſaid blows and ſtrokes, and knocking -.. 
down the ſaid Honour upon the ground, in the introductory. 


part of the ſaid plea mentioned. p 
Marryat was to have argued in ſupport of the — and, 
Efpinaſſe againſt it; but \ 


The Court ſaid the caſe was too plain for argument; that Rey 
a plea of molliter manus impoſuit would juſtify what the law con- 
ſiders as an aſſault, ſuch as might be neceſſary to have put the 
party out of the houſe without outrage and violence, yet it never 
Was 
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179% was conſidered as any anſwer to a charge, ſuch as is contained in 
— the declaration, of beating wounding and knocking the party 
1 | down.. And they adverted to the caſe of Collins v. Reniſon (a), 

Hitz. where to an action of treſpaſs alleging that the defendant over. 

| turued a ladder on which the plaintiff was ſtanding and threw him 

from it on the ground, the defendant pleaded that he was poſ- 
ſeſſed of a garden and that the plaintiff againſt his will ſet up a 
ladder there and went up the ladder in order to nail a board to 
the plaintiff's houſe, that the defendant forbid him, and requeſt. 
ed him to come down, and that the plaintiff perfiſting in nailing 
the board the defendant gently ſhook the ladder and gently over. 
turned it, and gently threw the. plaintiff from it on the ground, 
doing him as little damage as poſſible, which was holden bad on 
demurrer. 


The defendant had leave to amend, 


(a) Say. Rep. 138. 


— — — — 


bY „ bar 
— Dox on the Demiſe of MirchixsoN again/? CARTER, 


If atenant IN ejectment, tried at the laſt aſſizes kor 22 Lo Perryn B. 


— * a verdict was found for the leflor of the plaintiff, ſubject to 


- _ the opinion of this Court on a caſe which ſtated the ſame facts 


« transfer, verbatim as appear in the report of the caſe between the ſame 


45 e parties, ante, 57., with this addition, that © The warrant of attor- 
; 2 » 


&c. the * ney was executed for the expreſs purpoſe of getting poſſeſſion of 
mat the leaſe, which was not to be had becauſe it was in the teeth of 


a warrant of à covenant _—_— to the contrary ; and Braban concurred in 
attorney to 


confeſs that intention.” 
Judgment to Ben, for the leſſor of the plaintiff, ſaid that this differed from 


a creditor 

for the ex- - the caſe before determined between the ſame parties, becauſe here 
1 the jury found as a fact that the warrant of attorney was executed 
ſoch creditor for the expreſs purpoſe of getting poſſeſſion of the leaſe, This 


1 therefore was an act in fraud of the covenant; and which Lau- 


cution under rence J. obſerved in the former caſe would amount to a forfeiture 
ang led, of the leaſe by the tenant. He was then ſtopped by the Court. 


4 in fraud of - Parnther contra. It does not follow becauſe the warrant of 
e COVE- 


pant, and Attorney was executed for the purpoſe of the tenant's creditor 
ins getting N of the leaſe, therefore it was in Fraud of the co- 
clauſe of re. 


entry in the leaſe for WH of the candition may recover the N in ejectment from 1 pur- 
chaſer under the ſheriff's ſale. | 


venant. 
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venant. Fraud cannot be inferred. by the Court, it muſt be ſpeci- 1799. 
fically found; and it is not found in this caſe. If indeed there — 
had not been a bona fide debt before due from the tenant to his Dor 
creditor, but that had been ſet up as a pretence on which to give Catz, 
the warrant of attorney. and found the ſubſequent proceedings, 
fraud might juſtly be imputed 3 but as there exiſted a bona fide 
debt, the judgment on the warrant of attorney is as much in 
invitum as if no ſuch warrant of attorney had been given; and 
ſo it was conſidered by Lord Kenyon in the former caſe. The 
warrant of attorney was extorted from the debtor by reaſon of 
his neceſſitous ſituation; and if he had no other property ex- 
cept this leaſe which could be taken in ſatisfaction of the debt, 
the parties could not bat intend that it ſhould be taken, without 
any idea of acting in fraud of the covenant. The warrant of 
attorney itſelf gave the creditor no ſpecific lien on this eſtate, 
which alone was before conſidered by Lord Kenyon as falling 
within the words of the proviſo ; but, as his Lordſhip obſerved, 
it only gave the creditor a power to enter up judgment againſt 
the tenant z and non conſtat it would be followed up by the term 
being taken in execution. 
Lord Kenyon, Ch. J. When this caſe firſt came before the 
Court the rules that were likely to govern it were ſo explicitly 
fiated that I thought we ſhould have heard no more of it. The 
covenant not to aſſign and the proviſo to enforce it were both 
legal at the time; and indeed it was prudent for the landlord to 
tanke this care that an improper tenant ſhould not be obtruded on 
him. When the former queſtion aroſe, the Court to a certain 
degree relaxed the ſeverity of the covenant; and they then ſaid 
there was no forfeiture becauſe all that was ſtated was that a fair 
creditor had uſed due diligence to enforce the payment of a juſt 
debt, and that the leaſe was taken from the tenant againſt his conſent 
by judgment of law. But when it is now ſtated that this ſtep was 
taken for the expreſs purpoſe of getting poſſeſſion of the leaſe, 
and that the tenant conſented to it, it would be ridiculous to ſup- 
poſe that a Court of Juſtice could not ſee through ſuch a flimſy | 
pretext as this. Here the maxim applies, that that which cannot, 
be done per directum ſhall not be done per obliquum. The te- 
nant could not by any aſſignment, under-leaſe, or mortgage, have 
conveyed his intereſt to a creditor 3 and conſequently he cannot 
convey ĩt 0 an a of this kind. If the leaſe had been taken 
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1799. by the creditor under an adverſe judgment, the tenant not con- 


— fentivg, it would not have been a forfeiture: but here the tenant 


_ concurred throughout, and the whole tranſaction was performed 

Caf. for the very purpoſe of cnobang the renal to _— wy term 
to the creditor. 

GRosk, J. No man can avail Bimſelf * Eis own fraud to 

avoid the law. We have inſtances even in the criminal law where 

a man ſhall not be permitted to avoid the law by fraud. The 

definition of burglary is a breaking and entering a houſe in the 

night-time with intent to commit a felony: and if a man under 

the pretence of ſerving an ejectment get into a houſe in the 

night-time for the purpoſe of a robbery, it is burglary, thouph in 

point of fact there be no breaking. Now here the tenant did not 

in terms aſſign the leaſe, but he did that which was equivalent: 

it was an attempt to evade the nen and was Aan as 2 


fraud on the landlord. 
LawRENCE, J. The defendant contends aut this caſe don 


not ſubſtantially differ from the former caſe; becauſe he ſays that, 
notwithſtanding what is here ſtated, this was a proceeding againſt 
the tenant in invitum. But how can it be conſidered to be in 
invitum, when it is ſtated that the warrant of attorney, was exe- 
cuted for the expreſs purpoſe of petting poſſeſſion of the leaſe, 
which could not otherwiſe be obtained, and that the tenant con- 
curred in that intention? The parties were aware that this leaſe 
could not be directly aſſigned by the leſſee in ſatisfaction of his 
debt, and there fore they agreed to do that by the appearance of an 
adverſe judgment which by their own act they could not effect; 

ſo that it was to appear to be done in invitum when in truth it 


Was done voluntarily. 


| Poſtea to the plain 


— 5 MARGARET MNauaka againſi FisHBR, 

June jth. 
3 Wricaferror Fur defendant in error having recovered a judgment in an ac- 
| — tion of aſſumpſit i in the Court of Common Pleas, the plaintiff 


in error brought a writ of error, without joining her huf- 


. band, and aſſigned her coverture as error in fact, to which the 


Feme covert, 
the defend- defendant in error pleaded in nullo eſt erratum. The writ of error 


js ene vas quaſhed i in the laſt term, on the ground that a feme covert 


coſts under | could 


tat. 4 Al.. 
6. 16. / 25. 
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could not ſue out a writ of error without her huſband. But the 1799. 
Maſter having ſome doubt whether or not the defendant in error 
were entitled to the coſts ou writ of error nden the ſtatute * 
4 An. c. 16. S- (a? > ares 
A motion was — to direct the Maſter t to tax the defendant * 
in error his coſts of quaſhing the writ. A 
| Barrow now ſhewed cauſe againſt that rule; "contibding * 
the ſtatute only gave coſts in caſes where the e might be 
affirmed, whereas here it appeared upon the record that the plain- 
tiff in error was a feme covert, againſt whom the judgment could 
in no event be affirmed. But 
De Court (ſtopping Henderſon in ſupport of the rule) faid there 


was no reaſon why the defendant in error in this caſe ſhould not 


have his coſts. And they referred to the caſe of Cooper v. Ginger (b), 
where it was holden that the ſtatute was not confined to thoſe 
caſes only where a variance from the original record was aſſigned 
a8 error, but that it extended to all writs of error by reaſon of the 
words in the ſtatute or other defect. 
Anibos dog e e Rule abſolute. 


(ay. 10 For preventing great vexation from ſuing out deſective writs of error, it is 
enacted that upon quaſhing any writ of error to be ſued out aſter the ſaid firſt day of 
Trinity term for variance from the original record or other defect, the defendant in ſuch 
error ſhall recover ag -zinſt the plaintiff iſſuing out ſuch writ his coſts as he ſhould have 


Had if the judgment had been affirmed, and to be recovered in the as manner. 


000 1 Sr. £05. 3 and 2 Lerd 1 1 1403.“ 


Dr. Mols ES againſt Dr. THORN Tow. Sande, 
Faune Sch. 


FHE plaintiff, a phyſician, brought an | ation againſt the de- The mere 
fendant for ſlander for ſaying of him in his profeſſion, © He Pore A 


«is aquack; and if he fhews you a diploma it is a forgery : and diploma of 
in the declaration the plaintiff averred that he was a phyſician, —_ _—_ 
and had July taken the degree of doffor of phyſic. — 
In ſupport of that averment he produced at the trial, before as 
p ies 
Lord Kenyon at the fittings after laſt term, a diploma, purporiing? 5 
on the face of it to be granted by the Univerſity of St. Andrew's ſtew that the 
in Scotland, and to have the Univerſity teal appendant' to it. 14 75 20 
And in order to authenticate the inſtrument, the plaintiff's counſel ins emi 


offered to call a witneſs of the name of Hague, who had been Spe. 


ent i into Stand For the purpoſe, (having before had no'ktibw.",”_ * 
6 ogy N 4 
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ledge of that Univerſity, its conſlitution, or profeſſors,) and who 
was ready to prove that he attended in the public library of the 
Univerſity, a and applied tothe perſons there aſſembled in their pub. 


un- lic capacities of rector and profeſſors of the Univerſity, and that the 


ON. 


perſons ſo aſſembled acknowledged to him that the ſignatures ſub. 
ſcribed to the diploma conferring the degree of doctor of phyſie 


on the plaintiff were of their proper handwriting reſpectively; and 


that they informed him that the ſame was granted by the Univer. 
ſity in full ſenate, and in further confirmation thereof the witneſg 
had ſeen each profeſſor ſign a certificate in his preſence, (cor. 


reſponding with the handwriting of their ſignature to the diploma) 


which certificate was as follows; © Univerſity Library Saint An. 
drew's, April 13th, 1798. Sederunt Doctor Hill Rector, Doctor 
Arnot, & c. (naming ſeveral other members preſent.) The Univer. 
ſity agree to confer the degree of doctor of medicine on Mr. Hugh 
Moiſer of Pimlico late ſurgeon to the Weſt Middleſex regiment, on 
teſtimonials from George Pearſon M. D. of the College of Phyfi. 
cians London and lecturer on phyſic, and Andrew Thynne M. D. of 
the College of Phyſicians London, and lecturer of midwifery, 
&« Extracted from the Univerſity records by | 
, No Cook, Cl. Uniy, 
cc At Saint Andrew's, Marc 21ſt, 1799. 


« That the above is a true and faithful extract of the minute in 


the original record of the Univerſity ; that in conſequence of the 


above reſolution a diploma was- extended and ſubſcribed by the 
rector, principals, and all the profeſſors, and that the Univerſity 


ſeal was appended to the ſaid diploma, is certified by G. H. &c. | 


(ſigned as before ſtated to have been ſeen by the witneſs). The 
ſame witneſs was further informed by the officer, whoſe duty it 


was to affix the Univerſity ſeal to their public acts, that the ſeal 


aſfixed to the diploma produced in evidence was ſuch ſeal, and 
that he recollected to have aſixed the ſame. 

Lord Kenyon was of opinion at the trial that this was not 
ſufficient evidence of the facts neceſſary to authenticate the in- 
ſtrument offered, either that the perſons whoſe names were ſub- 


ſcribed to the diploma had authority to grant the ſame, or that 
the ſeal affixed thereto was the proper ſeal of the mm 
and therefore nonſuited the plaintiff. 

A rule niſi having been obtained, calling on the defendant to 
ow cauſe why the nonſuit ſhould not be ſet aſide, 


Garrow 


-- 
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Carrot and Raine now ſhewed cauſe againſt it. The plaintiff 1799. 


having alleged in his declaration that he was duly inveſted wit 


the character of doctor of phyſic which he aſſumed, and to which 
the ſcandal imputed refers, it was incumbent on him to prove it 
in the ſame manner as it would have been neceſſary for the par- 
ties themſelves, whoſe ſignatures are affixed to the diploma, to 
have done, in caſe it had been neceſſary for them to have juſtified 
any act of their own under the ſame authority. In ſuch a caſe 
they muſt have ſhewn that the Univerſity had power by their 
conſtitution to grant ſuch a diploma, and that the perſons by 
whom it was iſſued were authoriſed to grant the ſame, and that 
the ſeal affixed thereto was the proper ſeal of the Univerſity, and 
affixed by a proper authority in this inſtance; and therefore the 
plaintiff who claims under their authority, and has undertaken by 
his averment to prove himſelf duly inveſted with the character of 
doctor of phyſic, was equally bound to prove his title by the ſame 
media. But it is clear that the witneſs offered was himſelf ignorant 
of all theſe circumſtances, and could only ſpeak from the hearſay 
and information of others, who ought to have been called as wit- 
neſſes. Nor indeed has the witneſs any knowledge of his own 
that the perſons whom he ſaw ſign the certificate, admitting them 
to be the ſame perſons who had before ſigned the diploma, did in 
fact fill the characters which they aſſumed. 

Erſkine, Gibbs, and M*Into/h, contra, The Court are bound to 
take notice that Saint Andrew's is an Univerſity, authoriſed by law 
to grant degrees, it being recogniſed as ſuch by the act of Union. 
ſt is equally notorious that, as a corporation, it can only ſpeak by 
its ſeal; and, as in the caſe of all other corporations which are 
public bodies, the Court will give credit to its public acts notified 
by its common ſeal. Such has been the general practice in proving 
corporate acts under ſeal. And they referred to a caſe ſome years 
ago at Dorcheſter, where (it was ſaid) Buller J. admitted evidence 
like the preſent to prove a ſimilar allegation in a declaration (a). In 


(a) Pickford v. Gutch, Dorchefler Summer A ſſizes 1787, cor» Buller J., was the caſe 
alluded to. That was an action by the plaintiff, who was a phyſician, for calling him a 


_ quack, without laying any ſpecial damage. To prove. an averment in the declaration 
te that the plaintiff had uſed and exerciſed the profeſſion, 8. of a phyſician, &c,” a perſon 
who was a ſurgeon and apothecary was called who would have proved that the plaintiff 
for ſeveral years had preſcribed, &c., and that he (che witneſs) had acted under him as a 
. phyſician. But Buller I. was of opinion that that evidence was inſufficient, and that it 
was neceſſary to produce the plaintiff's diploma; on which it was produced in court, 
nd the plaintiff recovered, | 
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1799. 


— tocty is entitled to higher credit than the ſeal of a private ind 


Mots as 


againſt 
TrHoen+ 


TON. 


CASES in TRINITY TERM 


this, reſpect, they obſerved, the ſeal of a corporation from its no- 


vidual. But at any rate the authenticity of the Univerſity ſeal Was 
put out of doubt by the evidence offered to be given by the witneſs, 
who was ready to {wear that he ſaw the rector and profeſſor 
aſſembled in their public capacity in their public place of meeting, 
when they individually acknowledged their ſubſcriptions to the 
diploma, which they conſirmed by ſigning the certificate men. 
tioned in the preſence of the witneſs, the handwriting whereof 
correſponded with the names appearing on the diploma. Now the 
common method of proving inſtruments to which there are ng 
ſubſcribing witneſſes, as in this caſe, is by proving the handyri. 
ting of the parties to the ſame. There was no occaſion for the 
witneſs to have perſonal knowledge of the individuals ſo ſigning; 
for where perſons are acting in an acknowledged: public capacity, 
the Court will give them credit for being properly inveſted with 
their official characters, at leaſt until the contrary appears. If it 


were neceſſary to prove a public act done by the Lord Mayor of 


London, it would be ſuificient that the witneſs ſaw the act done by 
a perſon acting publicly in that character, and inyeſted with the 


— 


public inſignia of the oſſice, although the witneſs might have no 


perſonal knowledge of the man. The diploma is not that which 
confers the degree, but like the probate of a will is only evidence 


of it. The ſederunt entered in the regiſter of the Univerlityis die 


original document of the degree having been conferred. But 2; 
the Courts give credit to the probate iſſued out under the ſealof the 


Eccleſiaſtical Court in proof of a will of perſonalty, ſo the diploma 


is evidence under the ſeal of the Univerſity of the degree having 


been legally conferred. In the ordinary caſe of admiſſion to the 


freedom of a corporation, the admiſſion is entered i in the corpora 
tion books; but a copy of it is given to the freeman, which is 
.evidence of his right. If this had been an action againſt the 


| Vniverſity upon a grant under their ſeal, the acknowledgment of 


the perſons whoſe names were affixed, convened in their public 
aſſembly, that it was their deed, would have been ſufficient again 


them; and if ſo, it was ſufficient for this purpoſe. 


Lord Kenyon, Ch. J. At the trial a cafe occurred to my recol- 


| jection that was brought ſome years ago by Lord Cholmondeley 
- againſt a defendant for killing game on Enfield Chaſe, when the 


* inſiſted that he was qualified by his ſtation in life, be 
being 
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being a doctor of laws; and i in order to prove that he was ſo he 1799. 
produced i in evidence the books from the Univerſity of Oxford —— 
which contained the act of the corporation conferring the degree. peg 
I thought that that defendant had been properly adviſed to pro- Trex N 
duce ſuch evidence, becauſe it was the beſt evidence of the facts T%* 
and I thought that the preſent caſe on the part of the Plaintiff was 

deficient in proof, becauſe the ſame ſort of evidence was not given. 

I was of opinion that the diploma, proved as it was, and the cer- 


tificate, were inſufficient to prove the plaintiff's allegation that he 
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had duly taken the degree of doctor of phyſic. The latter I did 1 | 
not conſider as 2 copy taken from the corporation books, but a. oY 
certificate from certain perſons that there had been ſuch an act 1 
of the Univerſity conferring the degree. It alſo ſtruck me that 1 
ſome evidence ſhould have been given that this was the corporate i | 
ſeal affixed to the diploma. Theſe were the grounds of my opi- 4 | 
nion at the trial, and I have heard no * to ſatisfy me i 
that I was miſtaken. 5 | 1 
GRosE, 785 In order to prove the averment in the declaration 8 
that the plaintiff had duly taken his degree of doctor of phyſic, i 
the plaintiff produced a piece of parchment with a ſeal affixed to it. 4 7 
Now to make that evidence it ſhould be either the original act of 4 ? 
the corporation conferring the degree, or an examined copy of it. 1 
As an original act, it ſhould have been proved that the ſeal affixed ; 4 , 
to it was the ſeal of the Univerſity : but no ſuch evidence was 41 
given. If conſidered as a copy, it ſhould have been compared 4 
with the original book by the witneſs who produced i it, I there- iy 
fore think that the diploma offered in evidence was not properly | 1 4 
authenticated either as an original or an examined copy. | 1, 
; LAWRENCE, J. It is not neceſlary to prove the ſeal of a cor- | iy g 
poration in the ſame manner as the ſeal of an individual by producing : 4 | 
the witneſs who ſaw the ſeal affixed : but when an inſtrument | ay 
having a ſeal affixed to it, purporting to be a corporate ſeal, is 1 
produced in evidence, it is neceſſary to prove that it is the ſeal "Fi 
of the corporation, if there be any doubt about it; otherwiſe any 'M 
1 inſtrument with a ſeal to it might be produced in court as an in- Wo 
| firument ſcaled by the corporation. The inſtrument produced in 1 


this caſe was either the original act, or a copy of it: if it were 
produced as the original act by which the Univerſity conferred the 
degree, the plaintiff ſhould have proved the inſtrument by legal 
1 _— If — as à copy of the original act, it ſhould 
3 X 2 * | have 


CASES N TRINITY TERM 
09. have been proved in the uſual way, as a copy, for the Univerſity 

— of St. Andrew could not under their ſeal give evidence that the 5 

Moses plaintiff had taken ſuch a degree. Even if it be not neceſſary in =: 
again s 

Ton- general for the party to ſhew that he has regularly taken his de. = 
rox. gree, in this caſe it was neceſſary becauſe the plaintiff alleged in = 
his declaration © That he had duly taken the degree of doctor bo 

of phyſic.” f 
LE BLanc, J. It was not ſufficient for the plaintiff merely to 3 
produce the inſtrument with a ſeal affixed to it, without givin = 
ſome evidence to ſhew that it was the ſeal uſed by the Uniyer. | 
ſity of St. Andrew. The inſtrument was not of itſelf evidence, WF 
If it were neceſſary to give in evidence ſome act of the corporatin ME i 
in order to prove that the plaintiff had duly taken a degree, the = 
deficiency in the evidence here was in not producing the book 
of the corporation, containing the entry of the degree having 
been conferred, or a copy of that book ; and if a copy had been 
produced, it ſhould have been produced as an examined copy, 
Therefore I think there was no legal evidence to prove the alle. 
gation in the declaration. 
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Rule diſcharged, 


Sn  ExALL againſt PARTRIDGE and Two Others, 
une . y f 


The goods THIS was an action upon promiſes for money paid, laid out, and 
wr expended for the uſe of the defendants. At the trial before 
miſes of an- Lord Kenyon at the ſittings after laſt term, it appeared in evidence 


— that the three defendants were leſſees of certain premiſes by deed 


the landlord from one Welch, to whom they thereby covenanted to pay the rent, 


1 . and that two of the defendants afterwards with the plaintiff's 


=_ frange knowledge aſſigned their intereſt to Partridge the other co-leſlee, 4 
s oblig 9 
to pay the Who was a coachmaker; ſubſequent to which aſſignment the b 


. plaintiff put his carriage upon the premiſes under the care ot 
held that Partridge, where it was taken as a diſtreſs by Welch the land- 


boo 1 ein., lord for rent in arrear; and the plaintiff, in order to redeem it, 


tain aſſump- was obliged to pay the rent due, taking at the time a receipt from We 
fit for mo- 5 . # 
ney paid to Welch's attorney as for ſo much received on account of the three ” 


— ae defendants. The preſent action was brought to recover that ſum, 


leſſees who The plaintiff was nonſuited, on the ground chat the action 
were bound ' 
by their covenants to the landlord, although ſome of chem had to the knowledge of the plaintiff before 


be placed his godds on the premiſes aſſi their intereſt to : = 
clubve polleſſion at the time, gned inter one of their co- leſlees, who was 11 
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ſhould have been brought againſt Partridge alone, he being the 
perſon in the ſole poſſeſſion of the premiſes at the time with the 
knowledge of the plaintiff, who had truſted him only with the 
poſſeſſion of his property, and he alſo being the perſon ultimately 
reſponſible to the other two defendants; and therefore it was ſaid 
that the money muſt be taken to have been paid for his uſe only. 
Garrow obtained a rule, calling on the defendants to ſhew cauſe 
why the nonſuit ſhould not be ſet aſide. The action will lie 
againſt all the three defendants, inaſmuch as they were all re ſpon- 
ſible to Welch for the rent, and this was a compulſory payment on 
the part of the plaintiff for their default. If one pay a ſum of 
money for another, which that other was compellable to pay, 
though there be no actual promiſe to repay it, yet the law raiſes 
an aſſumpſit under ſuch circumſtances. Secondly, However the 
aſſignment of their intereſt by two of the defendants to the third 
might vary the reſponſibility as amongſt themſelyes, yet ſuch con- 
veyance, to which the plaintiff was no party, cannot be given in 
evidence as between them and a ſtranger in order to ſhift the 
reſponſibility from thoſe two to the other. | tk 
Erſtine ſhewed cauſe, and contended that the plaintiff was not 
entitled to recover, at leaſt in this form of action, againſt theſe de- 
fendants. The action for money paid laid out and expended 
muſt be founded upon a contract either expreſs or implied. Now 
here was no expreſs contract, and none can be implied, vecauſe no 
man can by any voluntary a& of his own make another his 
debtor by paying the debt of that other, without his authority, to 
a third perſon. The caſe is ſtronger againſt the plaintiff in the 
preſent inſtance, becauſe he knew at the time he put his carriage 
on the premiſes that Partridge was in the excluſive poſſeſſion of 
them; and therefore he truſted to Partridge alone, on whole cre- 
dit the property was placed in a ſituation, in which the plaintiff 
was bound to know that it was liable by law to be taken as a dif- 
treſs for rent, if any were due. When he afterwards paid the rept 
to Weleh's attorney, it was for the purpoſe of redeeming his own 
goods which he had before entruſted to Partridge, and for which 
Partridge alone, and not the other twodefendants, was reſponſible 
to him; the money therefore was paid for Partridge's uſe, and not 
for their uſe. The goods were placed on the premiſes for the plain- 
tiff's own convenience, and not for the joint benefit of the defend- 
ants; two of them had no means of preventing the plaintiff from 
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. 4 1799. doing fo, and as to them the plaintiff attempts con ſequentially to a 
MH — bind them by a voluntary act of his own, and to raiſe an implied 5 
3 * aſſumpſit againſt them. But if that cannot be done directly, ii 
5 of bar Cannot be done in this manner indirectly. At any rate therefore WE | 
„ 11e. the plaintiff cannot ſucceed in this form of action: if he can 
_ recover at all, it muſt be by an action on the caſe. = 
- Garrow and Eppinaſſe, in en of he ow; ne on the WE | 
$ N ' grounds before ſtated. N 
. iN Lord Kenyon, Ch. J. Some Wa have . ſtated on  « 
3 the part of the plaintiff to which I cannot aſſent. It has been ſad WE 1 
: WW that, where one perſon is benefited by the payment of money by = 
90 another, the law.raiſes an aſſumpfit againſt the former: but that! 11 
1 1 deny; if that were ſo, and I owed a ſum of money to a friend ang 
310 an enemy choſe to pay that debt, the latter might convert bimſcli WE 1 
+1 into my debtor nolens volens. Another propoſition was that tle 
{i aſſignment from two of the defendants to the third was not evi? 1 
1 dence againſt the plaintiff, becauſe he was no party to it: that ao WE : 
1.4.9 1 deny; it ſurely was evidence to ſhew in what relation the parties : LE # 
4,74 ſtood to this eſtate. I admit that where one perſon is furety for WE -: 
1: "another, and compellable to pay the whole debt, and he is called We 1 
/ wi upon to pay, it is money paid to the uſe of the principal debtor, 5 | 
 : 2h and may be recovered in an action againſt him for money paid, EF « 
= | even though the ſurety did not pay the debt by the defire of the WF 
5 Principal. But none of thoſe points affect the preſent queſtion, A 
if | As the plaintiff put his goods on the premiſes knowing the in. WH 
5 tereſts of the defendants, and thereby placed himſelf in a ſituation = 
1 where he was liable to pay this money without the concurrence of 5 f 
A two of the defendants, I thought at the trial that it was moncy (WE 
te | paid to the uſe. of the other defendants only; but on that point! 2 
"i have ſince doubted, and I rather think that the OY © gant t 
. the trial was not well founded. = 
_ _ Grosx, J. The queſtion is, whether the payment made byte . 11 
plaintiff under theſe circumſtances were ſuch an one from whichtic Wi 
5 law will imply a promiſe by the three defendauts torepay; [ think 5 il 
it was. All the three detendants were originaliy liable to the land- 3 


lord for the rent; therewas an expreſscovenant by all, from which x 
neither of them was releaſed; one of the defendants anly being 
in the occupation of theſe premiſcs the plaintiff put his goods Wi 
there, which the landlord diſtrained for rent, as he had a right to 
do; then ſor the purpoſe of getting back his goods he paid the N 
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rent to the landlord which all the three defendants were bound to. 
pay. The plaintiff could not have relieved himſelf from the diſ- 
treſs without paying the rent; it was not therefore a voluntary, 
but a compulſory, payment; under theſe circumſtances the law 
implies a promiſe by the three defendants to repay the plaintiff. 
And on this ſhort —_— I am of opinion that the action may be 
maintained. 

LAWRENCE, J. Os of thi ——_ 3 by the vlaintif? 5 
counſel certainly cannot be ſupported, that whoever is benefited- 
by a payment made by another is liable to an action of aſſumpſit 
by that other; for one perſon cannot by a voluntary payment 
raiſe an aſſumpſit againſt another. But here was a diſtreſs for rent 
due from the three ne the notice of diſtreſs expreſſed the 
rent to be due from them all; the money was paid by the plaintiff 
in ſatisfackion of a demand on all, and it was paid by compulſion; 
therefore I am of opinion that this action may be maintained 
againſt the three defendants. The juſtice of the caſe indeed is that 
the one, who muſt ultimately pay this money, ſhould alone be 
anſwerable here: but as all the three defendants were liable to 
the landlord for the rent in the firſt inſtance, and as by this pay- 
ment made, by the plaintiff all the three were releaſed from tlie 
demand of the rent, I think that this action may be ſupported 
againſt all, of them, | | | 

Lu BLaxg, J. Not having been in Court when this. motion 
was firſt made, I have not formed on the ſudden a deciſive opinion 


upon this caſe. But at preſent the inclination of my opinion is, 


that this action may be maintained againſt the three defendants, « on 
this ground : the three defendants were all by, their covenant 


bound to ſee that the rent was paid; by their default in not ſee- 


ing that it was paid the plaintiff's goods were diſtrained for a debt 
due from the three defendants to Welch; by compulſion of law 
he was obliged to pay that debt; and therefore I think he has 
his remedy, againſt the three perſons who by law were bound to 


pay, and who did not Pays this money. | 
Rule abſolute, 
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Tueſday, 
June 11th, 


If a fea bank 
or wall, 
which the 
owners of 
particular 
Jands are 
bound to re- 
Pair, be de- 
Nroyed by 
tempeſt, 
without any 


default in 


ſuchi owners, 
the commiſ- 
Noners of 
ſewets may 
order a new 


- one(even in 


a different 


Form if ne- 


ceſſary) to be 
erected at 
the expence 
of the whole 
level, 


CASES in TRINITY TERM 


The KING againſt The CoMmIsSIONERS OF OEWERS 
for the Weſtern Diviſion of the County of 
| Somerſet. 


11 was a rule calling on the defendants to ſhew cauſe why a 


writ of certiorari ſhould not iſſue directed to them, to remove 

into this Court all and ſingular orders made by them for the erec. 
tion of a new ſea-wall in the pariſh of Hunſpill. The order 
objected to was made by the commiſſioners at a ſpecial ſeſſion 
holden on the 22d of January laſt, directing a new ſea-wall to be 
conſtructed of 486 yards in length in Hunt/pill pariſh, and order. 
ing a rate to be made on all perſons occupying or intereſted in the 
lands throughout the level that had been affected by inundations 
or might be prejudiced by the want of a fufficient ſea-wall there, 
In the affidavits in ſupport of this rule it was ſtated that from 
time immemorial until the ſame was thrown down a ſea-wall ſtood 
on the ſpot and in the line on which the new wall is directed to be 
built. That the particular perſons applying for this rule, having 
lands in the level, never were, nor were the perſons under whom 
they claim, rated to the repairs of the old ſea-wall in the room of 
which the new ſea-wall. is ordered to be built; that the level of 
Huitſpill never was rated to the repairs of the old ſea-wall, but the 
ſame was always repaired and rebuilt from time to time as occaſion 
had required by the owners and occupiers of certain particular 
lands in the level, and that the ſea-wall had always been for that 


purpoſed marked out and divided into certain diſtinct allotments 


correſponding with the number of perſons and with the number 
of diſtinct portions of land of which they were reſpectively own- 
ers and occupiers and in reſpect of which they had been uſed to 
repair the ſame. - 'That the old ſea-wall was in the courſe of the 
laſt winter thrown down by a ſtorm. 

Theſe facts were not queſtioned on the other ſide : but it was 


Rated in the affidavits, filed in anſwer to the rule, that about ſeven 


years ago the waves of the ſea in the Br;/ol Channel ſuddenly and 
unavoidably broke through a neck of land on the weſtern fide of 
the river Perrot, (on the eaſtern fide of which the ſea-wall in 
queſtion ſtands) which has been gradually increaſing, through which 
the ſea has for a year and an half entered the river oppoſite to part 
of the old ſra-wall. That on the 19th of Seprember laſt and for ſome 
time 
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time before the wall had been in more complete repair than for- 1799. 
merly. That on the 11th of September a moſt violent ſtorm aroſe ———— 
accompanied by an extraordinary high tide, by which the ſea was io _ 
driven through the new channel directly againſt the ſea-wall with The Con- 
much greater violence than could have happened if the new is 
channel had not been formed. That by force of the waves, &c. Szuzas. 
the ſea-wall was damaged in an extraordinary manner, it having 
been in many parts totally broken down and deſtroyed of the 
length of twenty feet each; that the waves alſo broke over other 
parts of the wall ſeyen or eight feet in heighth, and drove a boat 
ſeveral hundred yards on the ſhore. 'That the formation of the 
new channel and the damage done to the old wall were inevitable, 
and could not have been prevented by the perſons who had been 
accuſtomed to keep the old wall in repair ; and that ſuch damage 
did not happen through their default or neglect. That the new 
channel is now increaſed to the breadth of half a mile and the 
depth of 17 feet, and that ſhips have lately frequently paſſed 
through it. That to prevent the overflowing of the ſea, it became 
abſolutely neceſſary to raiſe new works of a different and more 
expenſive conſtruction, which coſt about 3000/.; a ſum 3o times 
as much as would be neceſſary to rebuild the old wall. 
Gibbs and Dampier now ſhewed cauſe againſt this rule; and re- 
lied on Callis on Sewers 146, Keightley*s caſe, 10 Co. 139, a. and 
the caſe of The e of Ely, 10 Co. 141., to ſhew that if the banks 
be deſtroyed by any extraordinary tide or by tempeſt without any 
default in the party, who was bound to repair them, the expence of 
repairing muſt be borne by the level. In Callis 146 it is ſaid © If 
the ſea at the ſpring tides, or at extraordinary caſual ſwelling tides 
or floods, have broke down the fences and overthrown the banks, 
and drowned the country, without any default in the party who 
was tied to haye repaired the ſame, the level ſhall in this caſe make 
up the breach; for things which happen extraordinarily by the ſea 
or great waters, which neither policy of man could prevent nor : 
induſtry or force could reſiſt, are counted inevitable.” They alfo 
referred to Callis 104, to ſhew that if an old wall or bank be 
thrown down by tempeſt, the commiſſioners may order another to 
be ereCted, even in a different form if neceſſary. 
Burrough, who was to have argued in ſupport of the rule, ad- 
mitted that the authorities referred to were deciſive againſt him. 
Lord Kenyon, Ch. J. To be ſure the law is ſo; and there- 
fore we ought not to grant a certiorari to remove the proceedings 
below. 
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CAS ES IN TRINITY TERM 


below. The preponderance muſt be very ſtrong againſt the pro- 
priety of an order of commiſſioners of ſewers to induce us to re- 


The Kruse oye: it here. It has been frequently ſaid that no certiorari 


againſt 
The Com- 
MISSION» 

as of 
$xwzRs, 


Tueſday, 
June 11th, 


The Houſe 


of Lords 


Having vo- 
ted the de- 
fendant 
guilty of a 
breach of 
privilege in 
publiſhing a 
a libel upon 


ought to be granted to remove a poor rate, leſt the poor ſtarye 
in the mean time. There is almoſt as ſtrong a reaſon againſt 
removing ſuch anorder as the preſent, leſt in the mean'time the 
whole country be inundated. 


Per Curioni, Rule diſcharged. 


The KING againſt Benjamin FLOWER. 


Tur defendant was this day brought before the Court by vir. 
tue of a writ of habeas corpus directed to the keeper of 
Newgate, who returned the following warrant of commitment 


by the Houſe of Lords as the cauſe of the defendant's impriſon- 


ment. Die Veneris 3 Maij, 1799. The Serjeant at Arms ac- 
quainted the Houſe that Benjamin Flower had ſurrendered himſelf 


2 member of and was in his cuſtody ; whereupon he was ordered to be brought 


their Houſe, 


and haviag 
ſentenced 
him to pay 
a fine of 


100. and to 
be impriſon=, 
ed fix 


to the bar, and being brought to the bar accordingly, he was in- 


formed of the complaint made againſt him of his having printed 
and publiſhed a libel upon the Right Reverend Richard Lord 
Biſhop of Landaſf a member of this Houſe in the paper intitled 
4% The Cambridge Intelligencer” Saturday April 2oth, 17599; and 


months and the ſaid paper was ſhewn to him; and the ſaid Benjamin Flower 


until ſuch 
fir.e was 
paid, which 
commit- 


having been heard as to what he had to fay in anſwer to the ſaid 
complaint, and having acknowledged himſelf to be the printer and 


ment was te- publiſher of the ſaid paper ſo complained of, and alſo that he was 


turned into 
this Court 
upon a ha- 
beas co: pus 
ſued out by 
the defend- 
ant, the 
Court refu- 
fed to diſ- 
charge him 
out of cuſ- 
tody, 


the ſole proprietor of the ſame, he was directed to withdraw: 


then the ſame paper was again read; moved to reſolve by the Lords 


ſpiritual and temporal in parliamentaſſembledthat Benjamin Flower 
of Cambridge printer having preſumed to publiſh a libel on the 
Right Reverend Richard Lord Biſhop of Landaff a member of this 
Houſe in the paper intitled * The Cambridge Intelligencer” Satur- 
day April 20th 1799, is guilty of a high breach of the privileges 
of this Houſe; which being objected to, after debate, the queſtion 


was put thereupon, i it was reſolved in the affirmative ; moved to 


. reſolve bythe Lords ſpiritual and temporal in parlia ment aſſæmbled 
that Benjamin Flower of Cambridge printer do for his ſaid offence 


Wy a fine to his N of 12725 and that he be committed pri- 


„ e oer 
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ſoner to Newgate-for the ſpace of ſix months, and-until he pay the 1599. 


ſaid fine; the queſtion was put thereupon; it was reſolved in the 
affirmative. Ordered that the Serjeant at Arms attending this T 


Houſe his deputy or deputics do forthwith convey the body of the Fa, | 


ſaid Benjamin Flower to the priſon of Newgate to be kept in ſafe 
cuſtody for the ſpace of fix months and until he pay the ſaid fine. 
Seco. Roſe _ 2 


Wo gerd moved that the defendant might be diſcharged, on the 
ground of the illegality of the warrant of commitment in ſeveral 
reſpects. Firſt, I he Houſe of Lords have no juriſdiction to im- 
priſon any one beyond the term of their ſeſſion : whereas this 
commitment is ſor ſix months abſolutely, which may extend. be- 
yond that term. Secondly, They have no power to fine. Third- 
ly, They have no power to. puniſh either by fine or impri- 
ſonment any commoner, not an officer of their Houſe, for any 
contempt committed out of the Houſe, ſuch offence being tri- 


able by the Courts of common law. Firſt; Mr. Juſtice Blackſtone 5 
in his chapter upon commitment and bail (a) lays down the 
poſition generally, that this Court has power to bail in all caſes, 


except caſes of impriſonment by either Houſe of Parliament ſo 
long as the ſeſſion laſts. This neceſſarily excludes the idea of eĩ- 


ther Houſe having power to impriſon beyond that period. In 


Fitton's caſe (5), which was the ſubject of much controverſy in the 
Houſe of Commons reſpecting the juriſdiction of the Houſe of 
Lords to fine and impriſon by their own authority in a ſimilar caſe 


of libelling a peer, Mr. Solicitor-General Huch (afterwards Lord 


Nottingham) denied the power of the Lords to impriſon in any 


caſe beyond the ſeſſion. If the line be not drawn there, an im- 


priſonment under the order of the Houſe of Lords may be extend- 
ed to an indefinite length of time (c), unleſs this Court interfered. 


And the ſame objection would id apply to this power as was formerly 


(a) 4 Black Com. 299, 300. 
(5) Vid. Hurgrave's Preface to Lord Hales Treatiſe on the Fari iſdiction of the Lords 


Houſe of Parliament, 99, &c. 108, &c. Vid. Mr. Offey's ſpeech in 1 Grey's Parl. De- 


bates, 193+ | The Court (ſays be, ſpeaking of the incongruity of contending for the 
power of the Houſe of Lords to impriſon beyond the ſeſſion in any caſe) «* to die, and 
yet the contempt to laſt longer than their Lordſhips laſt,” &c. This ſpeech is in- 
troduced by Mr. Grey with an obſervation that the arguments uſed by Mr. Ofley were 
the ſan e as had formerly been uſed by the Solicitor-General Finch on the ſame occa- 
ſion, 

0 vid. Lord Danhy's caſe, 2 St. Tr. 759, who being left in cuſtody after the Seffion 
Was bailed by B. R. to »ppear in the Houle of Lords in the next ſeſſion of Parliament. 
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1799. urged by Lord Cote to the indefinite power of the crown to com. t. 
—— mit by its own authority. Vid. 8 Parliam. Hiſt. 61. It is of YZ 
The King great importance to the ſubject that when the Houſe of Lords ex. 
DA ceed their juriſdiction by an illegal commitment this Court ſhould 
have the power of correcting it by releaſing the individual, other. 

wiſe there muſt be a failure of juſtice. But no permanent miſchief 

- can enſue from the exerciſe of ſuch a power by the judges of the 
courts of common law, becaufe in caſe of their exceeding their 
authority they are puniſhable by impeachment. Secondly, As to 

the power of the Lords“ Houſe to fine; Lord Coke (a) in the firſt 
conference between the two Houſes on the petition of right ſaid 

that the King could only fine by his judges in curia, and not in 
camera, Which excludes any power of fining in any other body. 

Such a power could only be derived from the crown; and it ap- 

pears fully throughout Lord Hale's Treatiſe on the Furiſdifion of 

the Henſe (b) of Lords, and Petyt's Jus Parliamentarium, that the 

Houſe of Lords of themſelves were never inveſted with ſuch a 
juridical power: coram Rege et Concilio and coram Rege in Par- 
lamento were expreſſions denoting the power of the crown ex- 
ercifed through the medium of the council at the Houſe of Lords 

in contradiſtinction to the ſame power exerciſed through the me- 

dium of the Courts of Law. Neither can ſuch a power of fining 

exiſt with the now acknowledged principle of the conſtitution, 
that the Houſe of Lords have no @rigina/ juriſdiction either civij 

or criminal, and there can be no power of fining except by a 

Court of Record (c): whereas the proceeding i in queſtion is by the 
Lords in their legiſlative, and not in their judicial, capacity; for 

their judicial capacity is confined to caſes of error from other 

courts. In the caſe of the King v. The Counteſs of Arundel (d), 

the Journals of the Houſe of Lords are ſaid to be no records; 

and yet the entry on the Journals can be the only authority for 
tevying the fine on the defendant. Neither does there appear any 

reaſon why the Lords' Houſe ſhould exerciſe the power of fiuing 

any more than the Houſe of Commons, who do not pretend to 

any ſuch authority (e). Thirdly, Admitting the power of the 

Lords as a Houſe of Parliament to commit for contempts commit» 


JJ. kv . ok WT OS .. 


(a) Vid. 7th vol. Parliamentary Hiftory, 42 1. 

(5) Vid. Chap. 1, 2, 3, 4, and 8. 7 

(e) Grieftey's caſe, 8 Rep. 38. b. Beec ler's caſe, ib. 60. J.; Dr. Bon ems caſe, ib. 120. 
Gadfrey*s caſe 11 Rep. 435 b.; Green veit v. Burwell, Sakk, Scart 

(d) Hob. 310, (e) Vid. Hargrave's Preface, 36. 


ted 
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ted in their preſence or for offences committed by their own mem- 
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bers or officers, as ſuch, yet they have no power to puniſh a com- 
moner for a common law offence. Here the commitment is not — 
ſtated to be for a contempt or breach of privilege generally, but Frowzs. 


ſpecially for a libel upon the Biſhop of Landaf, a member of the 
Houſe. So far back as the 4th year of Zdward III. the Houſe 
of Peers having ſat in judgment upon certain perſons, Peers and 

Commoners, for the murder of Edward the Second, with reſpe& 


to the latter the Houſe entered a ſolemn proteſt upon the roll that 


it ſhould not be drawn into a precedent in future ; itbeing ſtated to 
be againſt the law of the land that they ſhould adjudge any others 
than their Peers. Lord Hale (a) in his comment thereon con- 
cludes to the ſame effect, and obſerves that though the caſe then 
before them was a judgment of death, yet the tenor of the de- 
claration made by the Houſe is general. The above entry on 
the Rolls of Parliament has by many been conſidered as having 
the authority of a ſtatute (5); and it was ſo declared by the Judges 
on a queſtion put to them by the Houſe of Lords on the impeach- 
ment of Sir A. Blair and others in 1689 (c). But the ſame 
principle has been abundantly recogniſed in various acts of Par- 
liament: 9 Hen. 3. ft. 1. c. 29. 5 Ed. 3. c. 9. 25 Ed. 3 ft. 5. 
c. 4. 28 Ed. 3. c. 3. and 42 Ed. 3. c. 3. which are referred 
to in the petition of right, 3 Car. 1. The reſult of all theſe is 
that no perſon ſhall be attached by his perſon or diſſeiſed of his 
property but by the judgment of his Peers, he law of the land, or 
by due proceſs of law, Now the phraſe of © per legem terræ“ in 
Magna Charta was explained by the Judges in the caſe of Bridg- 
man v. Holt (d) to refer only to ſuch caſes as are not triable © per 
« jJudicium parium.” The 1 Hen. 4. c. 14., which took away 
appeals of treaſon and miſdemeanors in Parliament at the ſuit of 
private perſons, muſt be taken in a more enlarged ſenſe than 
what is now underſtood by « appeals ;” for at that time the Houſe 
of Lords claimed original cognizance-of all cafes; and in Lord 
| Clarendort's caſe (e) the word appeal in that ſtatute is ſtated to mean 
the ſame as accuſation, from the French word appeller. Some in- 
ſtances occurred previous to the Revolution, where the Lords ha- 
ving exerciſed the power of trying Commoners for offences cog- 


| (a) Vid. Hale's Furiſdifion of the Houſe of Lords 91. 

(5) 2 Infl. 50. Cotton's Abr. 7 Show. P. C. 125. 

le) 24 vol. of the Lords“ Journals 264. N 

(%) Vid. Show. P. C. 124. „ and Hargrave's Freſece 184. 187. 

(*) 2 State Trials 556, nizable 
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nizable by the Courts of common law, their juriſdiction was re- 


— ſſted by the Houſe of Commons, and the Lords ſubmitted. In 


The 1 


againſt 
Faowans! 


the year 1667 Mr. Hitton (a), having been proceeded againſt be- 
fore the Lords for a libel on the Lord Gerard, was on the ground 
of breach of privilege fined 500 J. and ordered to be impriſoned 
till he ſhould produce one Granger, whoſe name was to the libel, 


and was alſo bound to find ſureties for his life: whereupon he 
petitioned the Houſe of Commons for redreſs, wlio, upon the re- 


port of a committee to whom the matter was referred that the 
queſtion of juriſdiction was ſit to be argued at the bar of the 
Houſe, appointed a day accordingly, and at the ſame time ap. 
pointed a committee (amongſt whom were the Solicitor-General 


| Finch, Serjeant Maynard, Mr. Vaughan, and Mr. Pronne,) to in. 


quire into the precedents: but it does not appear what the Houſe 
finally did upon the matter. The ſame queſtion however aroſe 
very 1 oon after in the caſe of Skinner v. The Eaſt India Company (8). 
It is true that in its inception was an attempt in the Houle of 


Lords to exerciſe original juriſdiction in a civil caſe, and to give 


damages by their own authority to the party grie ved: but inci- 


dentally their criminal juriſdiction came into queſtion. For the 


Lords having adjudged the Eaſt India Company to pay 5 Oo. as 
a compenſation to Suner for the injury to his property' complain- 
ed of, the Company preſented a petition to the Commons com- 


plaining of the proceedings of the Lords; which petition being 


acknowledged by Sir Samuel Barnardiſton, the Deputy Governor, 
and others, tlie Commons appointed a committee of examination 
<ompoſed of Mr. Solicitor-General Finch and all the gentlemen of 
the long robe, who reported three ſtrong reſolutions againſt the 

iſdiction of the Lords; and the ſame was alfo denied in the de- 
te by Serjeant Maynard, Sir Robert Atkins, Sir Robert'Thurland, 
afterwards a Baron of the Exchequer, and Mr. Vaughan, afterwards 
the Lord Chief Juſtice of C. P.: whereupon the Commons com- 
mitted Skinner for a breach of privilege ; and afterwards declared 
that whoever ſhould be aiding in the execution of the order of 


the Lords ſhould be deemed a betrayer of the rights and liber- 


ties of the Commons of England, and an infringer'of the privi- 
leges of the Houſe of Commons. In return the Lords'voted the 


petition of Sir John Barnardi 25 a breach of prides and ors 


9 


(a) 1 Vid. are. $ Preface 99: | 125 (00 Bw 103. 5 
b dered 
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dered him to pay a fine of 300l., and to be impriſoned tilb it 1599. 


was paid. The Parliament was immediately adjourned by order of 


the King, and before their next meeting it appeared that an entry The Ke 


had been made in the office of the auditor of the receipt of the 83 


Exchequer as if the fine had been paid by Sir John Barnardiſton, 
which gave an appearance of ſubmiſſion. to the ſentenee of the 
Lords; but on the next meeting of the Commons, they examined 
Sir Samuel, and diſcovered that the whole was a contrivance, he 
having been liberated without payment of the fine. This ſhews 
that the Houſe of Lords were conſcious of the illegality of their 
proceedings, and that they had not the power which they aſſu- 
med, but wiſhed to lay a foundation for claiming it in future by 
procuring a falſe entry to be made of the payment of the fine, 
The diſpute was then put a ſtop to by the King's prorogation; 
and finally both Houſes agreed to expunge from their Journals all 
matters relating to the buſineſs between Sinner and the Eaft India 
Company, ſo that in the reſult the Lords abandoned their preten- 
ſions. There was another inſtance in 1676 where the Houſe of 
Lords fined Dr. Carey (a) 1000/., and committed him till payment, 
for a contempt in not anſwering before them as to his knowledge 
of the writer of a certain pamphlet reſpecting the long prorogation 
of the Parliament operating as a difſolution of it. The matter was 
taken up in the Houſe of Commons, but finally went off under 
the idea of obtaining better information. The true reaſon how» 
ever ſeems to have been that the Commons having ſo lately pro- 
miſed the King to end the diſpute with the Lords on the ſubject 
of their juxiſdiction were unwilling to take it up again in the 
inſtance of a man, whoſe: offence was as much a libel upon 
themſelves as on the other Houſe of Parliament. Nothing there- 
fore can be concluded from this. (He alſo referred to the fourth 
reſolution of the Lords in 1628, relative to the petition of right. 
Lords' Journals 25th April 1628.) Thus the queſtion ſtood be- 
fore the Revolution: but for a long period after that event the 
practice of the Houſe of Lords affords the ſtrongeſt argument to 
ſnew what was deemed to be the legal and regular courſe of pra- 
ceeding in theſe caſes. The firſt caſe which occurred was on the 


publication of a libel on the Trinity, which the Lords (5) on 3d 


January 1693 voted ſhould be burned by the common hangman, 


() Vid. Hargrave's Preface 161. and 4 Grey's 1 Deb. 16 '5 to 173 
(5) 15 vol. Lords“ Journals 332. 
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1799. 
The King 


againſt 
Friowzs, 


CASES in TRINITY TERM 
and ordered that the Attorney-General ſhould proſecute the ag. 


thor according to law. Next came the caſe of Bridgman v. Holt (a), 


where upon a trial at bar in the Court of King's Bench the judges 
refuſed to ſeal a bill of exceptions under ſome objection to the 
correctneſs of the ſtatement in point of fact; on which a petition 
was preſented to the Lords in 1693, complaining of the Judges 
in that reſpect: the Judges put in an anſwer objecting to the 
Lords taking cognizance of the complaint as being in the nature 
of an original-ſuit, charging them with a crime, and ſo altogether 
improper for the examination of the Lords, as not being any mort 
triable by them than every information for breach of any ſtatute lat; 
which matters are by the common law and juſtice of the land of com- 
mon right to be tried by a jury. Aſter argument for ſeveral days 
at the bar of the Houiĩe the reſult was that the parties complaining 
had leave to withdraw their petition. This was in effect a com- 
plete abandonment of that claim of juriſdiction by the Lords. On 
the authority of that precedent the Lords continued to a& down 
to 1764., of which ſeveral inftances occur in their Journals. In 


1702 (6) Dr. Drake's ** Hiftory of the laſt Parliament was voted - 


a libel, and the Attorney-General ordered to proſecute the author. 
In 1707(c) «© Remarks on Dr. Friend's Account of Lord Peter. 
borough's Conduct in Spain,” &c. publiſhed by Mr. Kingston,was 
voted a libel, and the Attorney-General ordered to proſecute the 
publiſher ; but Kingeton himſelf was diſcharged by the Lords. In 
1719 (d) Hall's . Sober Reply,” &c. was voted blaſphemous, and 


ordered to be burned by the common hangman, and the Attorney. 


General ordered to proſecute; but the author was afterwards diſ- 
charged on entering into recognizance to appear in the Court of 
King's Bench the firſt day of the next term to anſwer ſuch in- 
formation as might be exhibited againſt him. In 1720 (e) a pa- 
per was voted a libel on the poor Proteſtants in the Pa/arinate 
and upon the conduct of his Majefty and the other Proteſtant pow- 
ers in their favour; on which it was ordered that the King be ad- 
dreſſed to direct a proſecution againſt the author printer and pub- 


nher. In 1740 a motion having been made in the Houſe of 


Lords to remove Sir Robert Walpole from his office, which was 
negatived, the Houſe reſolved that any attempt to puniſh an in- 


(a) Vid. Hargraze's Preface 134. (4) 27 vol. of Lords“ Journals 122, 3. 
(e) 10. 18 vol. 430. d) Ib, 21 vol. 231. 242. (e) 1b. 344. 
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dividual without hearing him in his defence, &c. was againſt the 1799. 


law of Parliament, &c.; and though a proteſt ſigned by thirty-one ———— : 9 x 
Lords was entered to that reſolution, yet they did not deny the The — 5 | 41 
truth of the propoſition, but only the application of it (a). In 118 9 
1750 (b) the Houſe voted a paper intitled ““ Conflitutional Que- AF 
rics,” &c. to be a libel on the King laws and conſtitution, and b ly 
aſter a conference with the Commons on the ſubject addreſſed the | 3% 
King to give orders for difcovering the author and publiſher, 4 
and bringing them to condign puniſhment. In 1763 (e) “ Ye 49 
Eſay on Woman,” which was publiſhed with the name of Dr. 46] 
Warburton, a member of the Houſe, affixed, was voted a libel and TY 
' a breach of privilege ; yet after receiving proofs that Mr. Wilkes f Fi 
was the author, the Lords only addreſſed the King to direct a pro- | 9 7 
ſecution. That caſe is in all reſpects like the preſent. In the 11 
ſame year (d) * The North Briton, No. 45.” another publication | i 1 
of Mr. Wilkes, was voted a libel by the Lords, and on a con- ; 9 4 


ference between the two Houſes, the reſult was to order it to be 
burned, and to addreſs the King to direct a proſecution againſt 
the author. A fimilar proceeding took place in 1764. As to 
all the cafes ſince that period where the Houſe of Lords have 
exerciſed the juriſdiction now complained of, they have been caſes 
ſubmitted to by the parties, and are not therefore entitled to the 
ſame weight as thoſe cafes where the parties having reſiſted the 
Houſe have acquieſced. It is true that for contempts committed 
before either Houſe of Parliament, or by its members or officers, 
as ſuch, they have a power of committing, as was ſaid by Lord 
Chief Juſtice De Grey in Braſs Cro/by's caſe (e), the reaſon of 
which 1s there truly given by him, that contempts can only be 
puuiſhed by the Court or juriſdiction before which they are com- 
mitted, or by ſome ſuperior Court; and therefore as there is no 
Court ſuperior to the Houſes of Parliament, it follows that in or- 
der to protect their authority they muſt have the power to com- 
mit in ſuch caſes. But that does not apply to a caſe like the pre- 
ſent, where it appears upon the face of the warrant returned that 
the party was committed for a common law offence, for which he 
is puniſhable by the ordinary Courts. In the act of the 16th Car. 
1. c. 10., for aboliſhing the Court of Star-chamber, one of the rea- 
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(a) Vid. Commons Journ. 13th Feb. 1740, and 3 vol. of the Collection of ded , 
Speeches and Lords Pro: eſts, p. 325+ 
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1799- | ſons ſtated is that all matters examinable before them may have 


——— — their proper remedy and redreſs and their due puniſhment ang 
The Kr correction by the common law of the land, and in the ordina 


againſt 
FLowER. 


courſe of juſtice elſewhere. In Lord Shafteſbury's caſe (a) it was 
taken for granted that the Houſe of Lords could not commit even 


one of their own members for a contempt committed out of the 


Houſe : and that caſe was diſtinguiſhed from others, becauſe he 
was a member, and the contempt was committed in the face of the 
Houſe. It is not enough in this caſe for the Court to refuſe to give 
relief merely becauſe the Houſe have voted this a breach of priyi. 
lege; for if that were ſo, they might extend their juriſdiction over 
every offence by voting it a breach of privilege. And in 1704, pend- 
ing the proceedings in Parliament on the caſe of A/bby v. White, 
the Lords came to a reſolution (5) that neither Houſe of Parliament 
had a power to create new priyileges to themſelves not warranted 
by the known laws and cuſtoms of Parliament. Now here isan 
attempt to convert a common law offence into a breach of privi- 
lege. If this were to prevail, great injuſtice might enſue; for the 
puniſhment inflifted by the Houſe will be no bar to a- proſecution 
for the ſame offence at common law; and thus the defendant may 
be puniſhed twice for the ſame offence, which is contrary to law 
and juſtice and the principles of the conſtitution. Or it may hap- 
pen that on a trial upon an information or indictment for the 
ſame offence the defendant may be acquitted by a jury of the 
country; and thus there would be two contradictory judgments 
on the ſame ſubject; or if convicted and the record removed by 
error into the Upper Houſe, the ſame juriſdiction by which the 
defendant had been before puniſhed would have either to pro- 
nounce a contradictory judgment by declaring that the ſame vri- 


ting ſet out on the record was no libel which they had before ad- 


judged to be a libel, or they would have to confirm the conviction 
and judgment, and thus by their own authority adjudge the de- 
fendant to ſuffer a ſecond puniſhment for the ſame offence in 
either event the appeal would de to the ſame Court of error 
which had prejudged the cauſe, a thing unheard-of in our juris 
prudence. The mode of proceeding alſo in this ſummary man- 
ner is highly unjuſt : the defendant had no opportunity of making 
his full defence to the charge, or-of calling any witneſſes in tht 
behalf; but on the mere acknowledgment by him that he was the 


| (a) 2 &. Tr, 615, (2) 17 vol. of Lords? Journals 698, &c. 703. 
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printer and publiſher of the newſpaper, in which the paragraph 


323 
1799. 


complained of was contained, he was convicted of the whole —— 


charge : whereas the mere printing or publiſhing a paper does not T 


he KING 
againſt 


ſubject the party to conviction and puniſhment, as for publiſhing Frowsn, 


a libel, unleſs it be found that he publiſhed it with a libellous in- 
tent, a fact peculiarly proper for the decifion of a jury. 

Lord KENTON, Ch. J. If we entertained any doubts on this 
ſubject, it would be unbecoming in us to ruſh to a ſpeedy deciſion 
without looking through all the caſes cited by the defendant's coun- 
ſe]: but not having any doubts, I think it beſt to diſpoſe of the 
caſe at once. The caſes that have been referred to are all collected 
in Lord Hale's Treatiſe on the Turiſdifion of the Lord“ Houſe of 
Parliament and that valuable preface to it publiſhed by Mr. Har- 
grave: but in the whole of that publication the defendant's counTe! 
has not found one caſe applicable to the preſent. This is one of 
the plaineſt queſtions that ever was diſcuſſed in a court of law. 
Some things however have dropped from the learned counſel that 
require an anſwer. Firſt, it is ſaid that the Houſe of Lords is not a 
court ofrecord: that the Houſe of Lords when exerciſing a legiſlative 
capacity is not a court of record is undoubtedly true, but when ſit- 
ting ina judicial capacity, as in the preſentcaſe,it isa court of record. 
Then it was objected that the defendant was condemned without 
being heard in his defence: but the warrant of commitment fur- 
niſhes an anſwer to that; by that it appears that . he was informed 
of the complaint made againſt him, &c.” and having b-en heard as 
to what he had to ſay in anſwer to the ſaid complaint,” &c. he was 
adjudged “ guilty ofahigh breachoftheprivilegesof the Houle,” &c- 
90 that it clearly appears that he was heard in his defence, and had 
the ſame opportunity of calling witneſſes that every other defendant 
has in a court of juſtice. Then inſinuations are thrown out againſt 
the encroachments by.the Houſe of Lords on the liberties of the 
ſubject; but the good ſubjeCts of this country feel themſelves pro- 
tected in their liberties by both Houſes of Parliament. Govern- 
ment reſts in a great degree on public opinion; and if ever the 
time ſhall come when factious men will overturn the government 
of the country, they will begin their work by calumniating the 


courts of juſtice and both Houſes of Parliament, The ground of 


this proceeding is that the defendant has been guilty of a breach of 
privileges of the Houſe, and a contempt of the Houſe. This claim 
of right to puniſh by fine and impriſonment for ſuch an offence. 
is not peculiar to the Houſe of Lords; it is frequently exerciſed by 
this and other courts of record, and that not merely for contempts 
1 2 committed 
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1799. committed in the preſence of the Court; one inſtance of which 
was that of Mr. Beardmore (a), under-ſheriff of Middleſex, for a 
The — 8 contempt of the Court in not executing part of the ſentence pro- 
Fuowzs. nounced on Dr. Shebbearc. And that caſe anſwers another oh. 
jection, ſtrongly inſiſted upon by the defendant's counſel here, 
that if the party accuſed can be puniſhed in any other manner this 
mode of trial and puniſhment cannot be reſorted to; for there 
Mr. Beardmore might have been indiCted, but yet he was attached, 
examined upon interrogatories, and fined and impriſoned. Again, 
it is objected that the Houſe of Lords cannot impoſe a fine for 
ſuch an offence : but this and other courts of record have the 
power of fining in this ſummary manner ; and why ſhould not the 
Houſe of Lords have the ſame power of impoſing a fine for a con- 
tempt of their privileges? Then ſeveral inſtances were alluded to, 
where the Houſe did not chooſe to exerciſe this privilege, but di- 
rected proſecutions to be inſtituted in the courts of law: the ſame 
obſervation might equally be made on the proceedings of this Court, 
who have ſometimes directed indictments to be preferred: we are 
not therefore to conclude that the Houſe of Lords has not the 
power of inflifting this puniſhment from the circumſtance of its 
not exerciſing it on all occaſions. When Lord Shafre/bury's caſe 
came on there were ſome perſons who wiſhed to abriiige the pri- 
vileges of the Houſe of Lords: but Mr. Serjt. Maynard was one 
of thoſe who argued in ſupport of their privileges, and he ſurely 
was not capable of concurring. in any attempt to infringe the li- 
berties of the people. It has been ſaid however that though many 
inſtances ate to be found in which the Houſe of Lords has in point 
of fact exerciled this power, whenever that power has been reſiſted 
it has been reſiſted with effect; from whence it is inferred that the 
Houſe of Lords has not the authority which it aſſumes : but in 
this caſe I may avail myſelf of the ſame argument in favor of its 
juriſdiction, for no caſe has been found where it has been holden 
| to be illegal in the Houſe of Lords to fine and impriſon a perſon 
# guilty of a breach of privilege. We were bound to grant this 
* habeas corpus: but having ſeen the return to it, we are bound to 
remand the defendant to priſon, becauſe the ſubject belongs ad | 
* aliud examen. There is nothing unconſtitutional in the Houſe of ; 0 
Lords proceeding 1 in this mode for a breach of privilege, and unleſs 1 
ve wiſh to aſſiſt in the attempt that is made to overſet the law of U 
parliament and the conſtitution, we muſt remand the defendant. 2, 
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(a) Vid, 2 Burr, 792. 
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Gnrose, J. This queſtion is not new; it has frequently been 1799. 

conſidered in courts of law, and the principles diſcuſſed to-day and ——— 
the caſes cited were examined not many years, and the reſult 1 — 
is very ably ſtated by Lord Ch. Juſt. De Grey in 3 Will. 199. Tera 
« When the Houſe of Commons (and the ſame may be ſaid of 
the Houſe of Lords) adjudge any thing to be a contempt or a 
breach of privilege, their adjudication is a conviction, and their 
commitment in couſequence is execution; and no Court can diſ- 
charge or bail a perſon that is in execution by the judgment of 
any other Court” ; In another paſſage he ſaid © Every Court muſt 
be ſole judge of its own contempts“; and again The counſel at 
the bar have not cited one caſe where any Court of this Hall ever 
determined a matter of privilege which did not come incidentally 
before them.” Having ſtated this, I think I need not add more 
in the preſent caſe. 


Per Curiam (a), Let the defendant be remanded. 


100 Mr. J. Lawrence was not in court, being indiſpoſed; and Mr. J. Le Blanc ha- 
ving attended at the Guildhall fittings for Lord Kenyon, and not returning until the argu» 
ment was cloſed, gave no opinion. 


Lana and Two Others Executors of Ln againſt g 
BAYLEY. 1 


HE defendant being brought up to be diſcharged under the When ſeve- 


Lords' act, a promiſſory note ſor the daily payment of 6 d. eres 
was offered to him figned by Barthclomy only one of the plaintiffs, plaintiff, a 
and not expreſſed to be ſigned for himſelf and the other executors. , n 7 
This note was objected to as inſufficient, becauſe not ſigned by all vent debtor 
the plaintiffs, the ſtatute requiring the creditor or creditors (as the enge 
Fo may be) to give a note ſigned with his or their name or names . 
The caſe of Rex on the proſecution of Moor and others v. e WP 
_ 2n (a) was relied on, where it was holden that a ſimilar 
note ſigned only by one of ſeveral leſſors of the plaintiff was bad. 
And the counſcl obſerved that the ſtatute meant that the inſolvent 
debtor ſhould have the ſecurity of all the perſons at whoſe ſuit he 
is detained in cuſtody. 
In anſwer it was ſaid that the caſe referred to was an action for 


a tort, where one plaintilF could not ſign for the others: but that 


(a) Ante, 7 vol. 156, 
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The Court 
relerred it to 
the Maſter 
to compute 
what was 
due for prin- 
cipal and in- 
tereſt on a 
mortgage, in 
an action of 
covenant. 


CASES TRINITY TERM, &e. 


in a ſubſequent caſe, Meux and others v. Humphry (b) where the 
action was on promiſes, and one plaintiff gave a note ſigned for 
himſelf and his partners, it was holden ſufficient. 

LE BLaxc, J. (The reſt of the Court not having yet arrived) 
_ thgught that the note was /iffcient; for that a defendant had a 
right under the ſtatute to the ſecurityof all the plaintiffs perſonally. 
That this note figned by one executor only would not bind the 


other executors, nor would it be a charge on the aſſets of the 


teſtator; and that therefore all the executors ſhould have ſigned 
it. 

The other Judges, when the caſe was 83 to them on 
their coming into court, agreed to this opinion, and the defendant 
was diſcharged. 

Guruey for the plaintiffs, 

Manley for the defendant. 


(a) Ante, . 


BERTHEN again/# STREET. 


A RuLE having been obtained, calling on the defendant te 
ſhew cauſe why it ſhould not be referred to the Maſter to 
aſcertain what was due for principal and intereſt upon a mort- 
gage ſecured by covenant, on which this action was brought, 
Garrow now fhewed cauſe againſt it. Firſt, he ſaid, the Court 
had never yet gone the length of granting the rule prayed in 
covenant for payment of money ; and further that the defendant 
had filed a bill in equity praying an account, which cauſe was ſtill 
pending. 
Bayley,Serjt., in ſupport of the rule,contended that this caſe did 
not differ in principle from thoſe on bills of exchange and pro- 


miſſory notes; and that it never was conſidered an anſwer to ſimilar 


(% Holdipp v. Orruay, 2 Saund. 106 ; and Theluſſin v. Fletcher, per Buller, J. Doug. 316. 


applications in thoſe caſes that a ſuit in Chancery was depending. 
The Court were of that opinion, and made the rule abſolute. 
GRosE, J. ſaid he had looked into the caſes (a) mentioned when 


the rule was moved, and thought the motion a very proper one. 
Rule abſolute. 


* 


THE END OF TRINITY TERM. 
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ARGUED axp DETERMINED 1799. 
In THE | 
Court of KING's BENCH, 
Michaelmas Term, 
In the Fortieth Year of the Reign of Georce III. 
BuLL again/# SiS. Ws. g 


Of the trial of this action for the uſe and occupation of lands 17 K agree 
for nine years at the laſt aſſizes at Norwich before Mr. to let lands 
to B., who 
Serjt. Marſhal, the caſe appeared to be thus. permits C. 
The defendant had not in fact occupied the land himſelf, but 50 hide 
there was evidence to go to the jury from which they might infer may We 
that there had been an agreement between the plaintiff and the __—_ 
defendant by which the latter was to take the land in queſtion. agai-n B. 
It alſo appeared that the defendant wiſhed to receive rent for it — 
of one Ditchell, who had been in the actual poſſeſſion, though he 
(the defendant) had not in fact received any ſuch rent. On the 
part of the defendant it was objected that the preſent action was 
miſconceived ; that the action, if brought at all againſt the de- 
fendant, ſhould have been brought on the agreement; and that the 
deſendant was not liable under the ſtatute 11 Geo. 2. c. 19., which 
gives a plainggff a right “ to recover a reaſonable ſatisfaction for 
the lands, &. held or occupied by the defendant in an action on 
the caſe for the uſe and occupation,” &c., the defendant never 
having in fact held or eber the lands 1 in queſtion. A verdict 
'S 4 | however 
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1799 however was found for the plaintiff for 180/. nine years rent at 


w—— 201, per annum, the jury being of opinion on the evidence given 


| yz © that there had been ſuch an agreement between the plaintiff and 
S1nzs. the defendant as is before ſtated, and that Ditchell had . 
l tenant to the defendant. 


Wilſon, who now moved to ſet aſide that verdict and to enter a 


nonſuit, again ſtated the objection; and, after obſerving that this 


preciſe point had never been decided, referred to what was ſaid by 
Eyre Ch. J. in delivering the opinion of the Court in Naiſb v. 


Tatlocł (a), The ſtatute meant ta provide an eaſy remedy in the 


ſimple caſe actual occupation, mies the other more complicated 

caſes to their ordinary remedy.“ But 
The Court ſaid that, if Ditchell occupied the land under the 
defendant, the latter was anſwerable to the plaintiff in this form of 
action. That an occupation by the tenant of the defendant was, ag 
far as reſpeQed the plaintiff, anoccupation by thedefendant himſelſ. 
That it need not be tated in the declaration that Ditchell held and 
occupied at the inſtance and requeſt of the defendant, it being 
ſufficient to declare on the legal operation of an agreement. That, 
where goods fold are by order of the vendee delivered to a third 
perſon, an action may be maintained on the common couut az 
for goods fold and delivered to the vendee himſelf, though in 
practice it is generally ſtated that the goods were delivered to ſuch 
third party at the requeſt of the vendee. That as to the other 
queſtions, whether or not there had been an agreement between 
the plaintiff and the defendant, and how far Di/chel{ occupied 
under an agreement with the det fendant, they were que ſtions pro- 
per or the conſideration of the jury, 
And the rule was refuſed, 


(a) 2 H. BI. Rep. 325. 


* 


Friday | ET | ; 
"+614; +8 Þ PooLE againſt CABANES and Others. 


If the con- T was a rule calling on the plaintiff to ſhew cauſe why the 
fderation for bond and warrant of attorney, given by the defendants to 
granting an 


annuity be ſecure an annuity, ſhould not be delivered up to be cancelled. 
paid by a 5 
banker's check, it is neceſſary to fate the rarticulars of that check in the memorial. 

If the grantor of an annuity pay it without objection during the li:etime of the S-rfon who nego- 
tiated the buſineſs for the grantee, the Court will not permit the grantor to apply to ſet afide the annuity 


deeds on atepreſentation. of facts that could only have been anſwered by ſuch agent tor the grantee, 


I. 


IN THE ForTIETH Year or GEORGE II. 


329 


It appeared by the affidavits made in ſupport of the rule that 1799. 
about the middle of the month of February 1792 the defendants y 
applied to J. Harvey in conſequence of an advertiſement, and pe 
having agreed with him to grant an annuity of 3o/. for three Cananus. 


lives in conſideration of 2104. they executed a bond on the 27th of 
February for the purpoſe of ſecuring the annuity, and a warrant 


of attorney to confeſs judgment on it; that Poole did not attend 
any of the meetings during the negotiation; that until the 27th of 


February his name was not even mentioned to them; and that they 
believed that Harvey was the perſon who really purchaſed the an- 
nuity. Thatat the time when the bond and warrant of attorney were 
executed Harvey in his own.name drew and gave themacheck upon 
Lockhart and Co. bankers in Pall- Mall ſor 199. 10s. part of the 
conſideration, which draft was duly honoured : that Harvey at the 
ſame time took out ten guineas to make up the remainder of the 
purchaſe-money, faying it was neceſſary that all the money ſhould 


be produced, but that he immediately put it again into his own. 


pocket; and that they never received any other conſideration for the 
annuity than the ſum of 1991. 10s. upon Harvey's draft. In the 
memorial it was ſtated that the conſideration of granting the annuity 
« was 210l., which was paid by Poole to the defendants, as 
follows, 199/. 10. —by a draft of J. Harvey on Meſſrs. Lockharts 
bankers in Pall- Mall, which ſaid draft was duly honoured, and 
the remainder, the ſum of 10/7. 105. by Poole to the defendants 
in lawful money, &c.“ | 

Several objections were taken, in ſupport of the rule; iſt, That 
it was ſtated in the memorial that the money was paid by Poole 
to the defendants, whereas, if it were paid by any one, it was 
paid by Harvey as an agent for Poole; Dalmer v. Barnard, ante, 
7 vol. 248. 2dly, That the whole conſideration- money mentioned 
in the memorial was not paid, ten guineas having been deducted 
by Harvey; 3dly, That the conſideration was not ſufficiently 
ſtated in the memorial. 

Gibbs, in ſhewing cauſe againſt this rule, produced an affidavit, 
in which it was ſtated that the annuity had been regularly paid 
from the year 1792 when it was granted until Harvey's death in 
December laſt 3 and then inſiſted that it ought not to be permitted 
to the defendants, who had lain by during the whole of Harvey's 
life-time, to make theſe objections to the annuity when the only 
perſon, who could anſwer the facts related in the defendants* 
aſſidavits, was dead. 
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If the con- 
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goods de- 
liver them 


to a particu- 


lar carrier by 
order of the 
conſignee, 
and they be 
afterwards 
loſt, the con- 
ſigaor can- 
not maintain 
an action 
againſt the 
carrier for 
the loſ*, al- 
though he 
paid for 
booking the 
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he action 

can only be 
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The Court were of that opinion, and were about to diſcharge 
the rule; when 

Lawes, in ſupport of it, Ae that the laſt objeRion ap- 
peared on the memorial itſelf, where it was ſtated that part of 


the money was paid by a banker's check without ſetting forth the 


time when the check was payable; and for this purpoſe he relied 
on the caſe of Berry v. Bentley, ante, 6 vol. 690 (a) where this 
object ion was holden to be fatal. 


Gibbs then ſaid that in that caſe the money was paid by a pro- 


miſſory note, whereas here it was paid by a banker's check, which 
is always conſidered as money. But 


The Court thought that that was immaterial, and that this cafe 
could not be diſtinguiſhed on principle from that of Berry. 
Bentley, which ought therefore to govern the deciſion in the pre. 
ſent caſe. And for this laſt objection the rule was made abſo- 
lute; the defendants agreeing to return the principal, on taking 
an account before the Maſter, 


(4) See alſo Rumball v. Murray, ante, 3 vol. 299. 
ä Eee 
Dawzs again/# PECK. 


FH was an action on the caſe by the conſignor of goods againſt 

the defendant, a common carrier, for not ſafely carrying, ac- 
cording to his undertaking in conſideration of a certain hire and 
reward to be therefore paid, two caſks of gin from Londen to 
one Thomas Odey at Hillmorton in Warwickſhire within the time 


limited by two exciſe permits, in conſequence of which the caſks 


of gin became forfeited to the Crown and were ſeized. This caſc 
came on to be tried at the ſittings in London after laſt Eaſter term, 
when the plaintiff proved his caſe by ſhewing the delivery of the 
caſks to a perſon employed by the defendant at the uſual place, 
where they were booked to be ſent by the defendant's waggon aud 
the uſual price paid for booking by the plaintiff's ſervant. Thecalks 
were directed to * Mr. Odey Hillmorton near Rugby Warwickſhire 
by Peck's waggon.” It appeared that they were afterwards ſent by 
the waggon, and were left at the Crown Inn at Weſt Haddon, which 
was the neareſt place to Hillmorton in the road which the waggon 
travelled; and where, after laying ſome time, they were ſcized in 
conſequence of the time mentioned in the permit for their removal 

| being 


r a. Ron 


in TE FoxTiETa Year or GEORGE In. 


being expired. The merits of the caſe as between the plaintiff and 
Odey the conſignee, or in reſpect of the legality of the ſeizure were 
not entered into: but the defendant's counſel in opening his caſe 
to the jury read a letter from the plaintiff to Odey, after the 
ſeizure was known, in which he ſaid that the liquors ſent « were 
in quantity and prices exactly conformable to your (Odey's) order: 
but by what authority they were ever left at the Crown. Inn at 
Weſt Haddon remains for the innk-eper or the carrier to explain 
or account for. All I have to obſerve is this, that the goods 
having been ſent conformably to your orders and by the carrier you 
qirected, I ſhall certainly look to you for their amount,” &c. Upon 
reading this letter, which was admitted to be genuine, Lord 
Kenyon was of opinion that the aQion by the preſent plaintiff could 
not be ſupported; for that the legal right to the goods after ſuch 
delivery was veſted in the conſignee, to whom alone the carrier 
was anſwerable, if at all; and there fore the plaintiff was nonſuited. 
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A new trial was moved for in Trinity term laſt, and a rule niſi 


for ſetting aſide the nonſuit was obtained, which ſtood over till 
this term. And now : 

Erſkine and Raine ſhewed cauſe againſt the rule. A delivery 
of goods to a carrier named by the conſignee, as in this caſe, is 
tantamount to a delivery to the conſignee himſelf, and diveſts 
the conſignor of the legal property in them, though he till 
retains an equitable right of ſtopping them while in tranſitu 
in cafe of the failure of the confignee. After ſuch a delivery 
the property in theſe goods was altered, and the goods were at the 
riſk of the conſignee; and ſo it was conſidered by the plaintiff 
himſelf, as appears by his letter to Odey; conſequently the plaintiff 
can maintain no action for any lois or injury which happened to 
them after they became the property of another. In the caſes of 
Davis v. James (a), and Moore v. Wilſon(b), the ground of the 
deciſions, that the conſignors might maintain the action, was that 
they had made themſelves reſponſible to the carriers for the price of 
the carriage. In the former of thoſe Lord Mansfield ſaid, that 
there was no queſtion in the caſe as to the veſting of the property; 
for the action was founded on the agreement between the carrier 
and the plaintiffs who were to pay him. But there is nothing in 
this caſe from which any property in the plaintiff can be inferred 


(a) 5 Burr, 2680, (3) Ante, x vol. 659. 


whereon 
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whereon to found his action; becauſe his own letter ſhews that 
he had renounced all property in the goods. | 

Garrow and Yates contra. It does not follow that, becauſe the 
conlignee may maintain an action againſt a carrier for the loſs of 
goods, the conſignor may not alſo have his remedy. The caſes 
ſhew that the action may be maintained by either. The reaſon 
of the thing is more in favour of the action by the conſignor, for 
there is a privity of contract between him and the carrier: but 
there is no ſuch privity between the latter and the confignee: 
Here too the booking was paid for by the conſignor, which is 
evidence of a contract between him and the carrier. The car. 
rier is ignorant of the particular agreement between the confignor 
and the conſignee; and at all events the confignor is liable to the 


carrier for the price of the carriage if the conſignee do not accept 


the goods. Davis v. James, 5 Burr. 2680. The liability of the 
conſignor to the carrier is a ſufficient ground to maintain this 


action. Both the caſe in 5 Burr. and that of Moore v. Wilkn 


proceeded on the admiſſion that the legal property paſſed to the 
vendee by the delivery to the carrier. All the caſes of ſtopping in 
tranſitu (a) ſhew that until a delivery in fact to the conſignee 
a latent right to the goods remains in the vendor even as againſt 
the vendee: but whatever the queſtion may be as between thoſe, 
It ought not to be permitted to the carrier to diſpute the property 
of the perſon from whom he received the goods. 

Lord Kenyon, Ch. J. I cannot ſubſcribe to one part of the 
argument urged on behalf of the plaintiff, namely, that the 
right of property on which this action is founded is to fluctuate 
according to the choice cf the conſignor or conſignee, and that 
conſequently either of them may at his pleaſure maintain an 
action againſt the carrier for the non-delivery of the goods. In 
my opinion the legal rights of the parties muſt be certain and 
depend upon the contract between them, and cannot fluctuate 
according to the inclination of either. This queſtion muſt be 
governed by the conſideration, in whom the legal right was 
veſted; for he is the perſon who has ſuſtained the loſs, if any, by 


the negligence of the carrier; and whoever has ſuſtained the loſs 


is the proper party to call for compenſation from the perſon by 
whom he has been injured. The facts are theſe ; a man in Mar- 


() Vid. Maſon and Others v. Lickbarrow, in the Exchequer-Chamber, 1 BI 357. 
and the caſes there cited; and Hodgson v. Loy, ante, 7 vol. 440, 
8 wickſhire 


IN THE Fon TTR YEAR OF GEORGE III. | 


_ evick/hire gave an order for goods from Londen, which he directed 
to be ſent by a certain carrier, and the dealer in London delivered 
them accordingly to that carrier to be conveyed to the vendee. 
Upon this ſhort ſtatement there can be no doubt but that after ſuch 


a delivery the vendee muſt ſtand to the riſk. Then here the 


damnum et injuria are to him and not to the vendor, the 
plaintiff. I do not find that any thing which I have advanced is 
broken in upon by the two caſes which have been relied upon in 
the argument: the diſtinction which is there taken I fully adopt. 
In the one caſe the action brought by the conſignor againſt 
the carrier was ſuſtained, becauſe the conſignor was to be anſwer- 

able for the price of the carriage; he ſtood therefore in the 


character of an inſurer to the conſignee for the ſafe arrival of the 


goods. And the ſubſequent caſe of More v. Wilſon proceeded on 
the ſame ground. It is not diſputed but that the conſignee might 
have maintained the action in this caſe: then if the conſignee had 


recovered a verdict againſt the carrier, how could ſuch recovery, 


by a ſtranger have been pleaded in bar to this action? And if it 


could not, and yet this action could be maintained, the con- 


ſequence would be that the carrier would be liable to anſwer in 
damages to both for the ſame loſs. Therefore common ſenſe and 
juſtice as well as ſtrict law are in favour of the objection made 
againſt the plaintiff's recovering in this action. 


Grose J. The plaintiff, who was at one time the owner 


of theſe goods, delivered them by the order of Odey to the de- 


fendant a common carrier for the purpoſe of having them conveyed 


to Odey. By ſuch delivery they became the property of Odey ; he 
was hable to be ſued for the value of them; and it is admitted that 


he might have maintained an action for any loſs or injury hap- 
pening to them by the default of the defendant. It is true that, 


while the goods remained in the hands of the carrier, there was a 
latent right in the plaintiff to ſtop them in tranſitu: but that is in 
its nature an equitable right, though now grown into law; but 
the legal right was by the delivery to the carrier veſted in the con- 
fignee by whoſe order they were ſo delivered. But caſes have been 
cited, wherein it was holden that the conſignor might maintain 
the action: on looking into them however it appears that they 


proceeded on the ground of ſpecial agreements between the re- 


ſpective conſignors and carriers. Now here there was no evidence 
of ary ſuch agreement; and the letter from the plaintiff to Odey 
excludes 
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1799+ excludes the idea of any ſuch agreement; for the former therein 

inſiſts that the property was veſted in the conſignee, whom he 

Dawzes conſidered as at all events anſwerable to him for the value. Then 

Ne after it appears that the plaintiff had renounced all right and 

property in the goods at the time, upon what ground can he 

claim an indemnity for the loſs of what belonged to another! 

I am therefore of opinion that the action againſt the carrier 

ought to have been brought by the conſignee of the goods, in 

whom the property was veſted by the delivery to the carrier 
according to his own order, . 

LAwRENCE J. Some ſtreſs has been laid on the 1 
of the conſignor having paid the carrier for booking the goods, as 
evidence of a ſpecial contract between them, in order to bring this 
caſe within thoſe which were cited at the bar: but that circum- 
ſtance would not give a right of action againſt the carrier to 
recover damage for the loſs of the goods, if it appeared that they 
were the property of another perſon. And here it is admitted 
that the action might have been brought by the conſignee in right 
of his property in them. It is true that in ſome ſpecial caſes a 
man may make himſelf liable to either of two perſons on account 
of the ſame intereſt : but that is not uſual; and it is more con- 

ſonant to the general principle of law to refer all tranſactions of 
agents to the principal on whoſe account they were entered into. 
Now here I conſider that what was done by the conſignor in 

reſpect of the booking was as the agent of the conſignee, at whoſe 
Tiſk the goods were ſent. And, generally ſpeaking, the carrier 
knows nothing of the conſignor, but only of the perſon for whom 
the goods are directed, and to whom he looks for the price of 
the carriage upon delivery. 

Lx BLanc J. It, is admitted that the legal property of the 
goods was by the delivery to the carrier veſted in the conſignee, 
and that he might maintain the action: and upon examination 
of the caſes referred to in ſupport of the conſignor's right of 
action, it appears that they proceeded upon the ground of a ſpecial 
agreement between the parties that the conſignor was to pay for 1 
the carriage of the goods. But, as there was no evidence of any E 
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ſuch agreement in this caſe, I chink that the nonſuit was proper. 
* diſcharged (a). 
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(a) vid. Sme v. Preſeot, 1 dth. 243, accord. 
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IN THE FoRTIETH YEaR oF GEORGE III. 


JENNINGS againſt RUNDALL, 


THE firſt count in this declaration ſtated that the plaintiff on, 
&c. at the inſtance and requelt of the defendant delivered to 
the defendant a certain mare of the plaintiff to be moderately rid- 
den by the defendant, yet that the defendant contriving and mali- 
ciouſly intending to injure the plaintiff whilſt the mare was in the 
defendant's cuſtody under ſuch delivery and before the ſame was 
returned to the plaintiff on, &c. wrongfully and injuriouſly rode 
uſed and worked the ſaid mare in ſo immoderate exceſſive and 
improper a manner, and took ſo little and ſuch bad care thereof; 
that by reaſon of ſuch immoderate, &c. riding, & c. the ſaid mare 
became and was greatly ſtrained damaged, &c. In the ſecond 
count it was alleged that the plaintiff at the inſtance and requeſt 
of the defendant let to hire and delivered to the defendant a cer- 
| tain other mare to go and perform a certain reaſonable and mode- 
rate journey, &c. yet that the defendant contriving, &c. wrong- 
fully and injuriouſly rode and worked the ſaid mare a murh longer 
Journey, &c. There was alſo a count in trover for two mares. 

The defendant pleaded his infancy to the two firſt counts, to 
which plea the plaintiff demurred. 

Marryat, in ſupport of the demurrer, (after obſerving that it was 
immaterial whether or not infancy could be pleaded to the ſecond 
count, becauſe it being pleaded to both counts if it were a bad 
plea as to either count the whole plea was bad,) contended that, 
as the firſt count was not founded on a contract but on a tort, the 
defendant could not plead infancy to it. That that count did not 
tate any conſideration for the delivery of the mare by the plaintiff 
to the defendant, or any promiſe by the defendant to take care of 
her or to redeliver her; but that it appeared to be a delivery on 
bail to the defendant who had abuſed the plaintiff's property. 
That the tort here did not conſiſt in mere neglect or omiſſion, 
but in a tortious act done by the defendant. That the dictum in 
the books, that if the action ariſe out of the contract the plaintiff 
ſhall not by declaring in tort prevent the defendant pleading in- 
fancy, muſt be confined to caſes where the wrong complained of 
conſiſts in omiſſion, or in ſome act which is a tort only by con- 
ſtruction of law. That ſuch was the ground of decifion in Grove 
v. Nevill, 1 Keb. * (faid 1 in 1 Leb. 913, 914. to have been 
decided) 
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decided) where in an action upon the caſe in nature of a deceit 
on ſale by the defendant of goods as his on, when in truth they 
belonged to another, the Court ſaid “ This is no 444“ tort, or 
That in Jobnſon 
v. Pie (a), where the defendant had falſely and fraudulently af. 
ſerted himſelf to be of full age, and had as ſuch executed a mort. 
gage to the plaintiff, and where it was holden that the defendant, 
an infant, was not anſwerable, the action was founded on the 
very contract in which the defendant had cheated the plaintiff: 
whereas here is a tortious act done by the defendant, and that too 
ſubſequent to the time when any ſuppoſed contract could haye 
been entered into reſpeCting the hire of the mare. He obſeryed 
that an infant is anſwerable in an action for ſlander, Ney 129; 
becauſe there an act is done by the defendant; and in that caſe 
it was ſaid that malitia ſupplet ætatem; ſo here malice is laid, 

That in trover an infant is alſo reſponſible on account of the 
wrongful converſion ſubſequent to the bailment; though in molt 
inſtances in trover the act is only a breach of truſt or violation 
of ſome duty. And that even in an action of treſpaſs for meſne 
profits he cannot plead infancy, though there he becomes a treſ. 
paſſer by conſtruction of law. That if an infant wilfully de- 
ſtroyed any thing that had been bailed to him, there is no doubt 
but that he would be liable in an action for the tort; and that this 
was in effect the ſame, becauſe here he rendered a mare, that had 
been bailed to him, leſs valuable by his wrongful and injurious 


Mood, contri, was ſtopped by the Court. 

Lord KENTON Ch. J. The law of England has very wilzly 
protected infants againſt their liability in caſes of contract; and 
the preſent caſe is a ſtrong inſtance to ſhew the wiſdom of that 
law. The defendant, a lad, wiſhed to ride the plaintiff's mare 
a ſbort journey; the plaintiff let him the mare to hire; and in 
the courſe of the journey an accident happened, the mare being 
ſtrained ; and the queſtion is whether this action can be main- 
tained ? I am clearly of opinion, that it cannot; it is founded on 
a contract. If it were in the power of a plaintiff to convert that, 
which ariſes out of a contract, into a tort, there would be an end 
of that protection which the law affords to infants. Lord Man/- 
Feld indeed frequently ſaid that this — was to be uſed 


(a) 1 Keb. 905. 9133 and 1 Lev, SY 


a — — „ 


8 


L 
improvident contract with a perſon who has been wicked enough . 


to contract with him, ſuch perſon cannot reſort. to a court of law 
to enforce ſuch contract. And the words “e wrongfully, inju- 
riouſly, and malicioufly,” introduced into this declaration cannot 
vary this caſe, | 
GkoskE, J. I am of the ſame opinion. In the caſe of Manby 
v. Scott (a) this diltinQtion was taken, that if the action againſt an 
infant be grounded on a contract the plaintiff ſhall not convert ir 
into a tort 3 © If one deliver goods to an infant on a contract 
knowing him to be an infant, the infant ſhall not be charged for 
them in trover and converſion; for by that mean all infants in 


England would be ruined.” A very few years after the deciſion 


of that caſe the caſe of Jobnſon v. Pye aroſe, according to one 
report of which Lord Ch. J. Keeling expreſſed great indignation 


at the attempt to charge an infant in tort for that which was the 


foundation of an action of aſſumpſit; he ſaid * The judgment will 
ſtay for ever, elſe the whole foundation of the common law will 
be ſhaken 3 for this was but a flip and he might have pleaded his 
minority here.” 

LawRENCE, J. The true diſtinction is that mentioned by my 
Brother Groſe, and not that ſtated at the bar, between negligence 
and an act done by the infant. It is argued that if no act be done 
by the infant he may plead his infancy, but that infancy is not a 
defence where an act has been done: if that were ſo, an infant 
would not be liable in many inſtances of trover, where the con- 
verſion conſiſts merely in a non- delivery; and yet in trover an 
infant is always liable. According to the ſame rule, if an action 
were brought againſt an infant for -negligently keeping the 
plaintiff's cattle by which they died, infancy might be pleaded in 
bar; but if the declaration charged the defendant with having 
given the cattle bad food, by which they died, it could not. But 
this certainly is not the true diſtinction. 

Le BLANC, J. The plea of infancy is a good bar to this action, 
on the ground that the act done in this caſe is the foundation of an 
action of aſſumpſit. And the reaſon of the diſtinction taken in 
the caſe in Siderfin is, that the plaintiff ſhall not by changing the 


| | (a) 1 Sid. 129. 
Vet.. YE, 2 form 
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as a ſhield, and not as a ſword ; therefore if an infant commit ary 1799» 
aſſault, or utter ſlander, God forbid that he ſhoul | not be anſwer- Pur 0 
able for it in a court of juſtice. But where, an infant has made an againſt: 
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1799. form of the action vary the liability of the infant. Now if the 


— plaintiff could not have maintained an action of aſſumpſit againſt 
J EM the infant, neither can he maintain the action in its preſent form. 
RuxpATT. On this ſhort ground, therefore, I thiok that the fans of infancy 


is a 2 good defence to this action. 
0 Jbdgthent for the defendant 


Meinday, | 3 . | ES 
Now, 31th. CoPPINGER againſt BEaTON. 


It is ſuffi- TEE aſſidavit to hold to bail in this SPY made by he plaintiff, 
1 ſtated that the defendant was indebted to him in the ſum 


in an affida- 


e gs. of 12, 00 J. and upwards, „for money had and received on 
the deſend- account of this deponent, as the owner of a certain and or vefſel 


Ne Fl called the Guardian.” 
2 . (Gibbs on a former day in this term moved to -difclhirgs the 
for © money defendant out of cuſtody on filing common bail, on the ground 
rp ia that the affidavit was defeQtive, in not ſtating chat the mone/ 
account of was had and received by the ſaid de efendant. 980k. 
= . £rfeine and Marryat now ſhewed cauſe Again ah rule, 
out adding They inſiſted that the affidavit was ſufficiently certain; and that, 
rope if the defendant had not received this money on the plaintit!'s 
Jendant.“ account, the latter might be convicted of perjury on this aff 
davit. 

The Gourt were that opinion ; ſaying that no 3 form 
of words was required to be uſed in an affidavit to- Hold to bail; 
that it was ſufficient to allege that the defendant is indebted to 
the plaintiff in a certain ſum of money, ſpecifying 'the- cauſe of 
action; that that was ſo ſtated in this affidavit, for that it could 
not be ſaid that the defendant was indebted to the plaintiff unleſ 
the money had been received by the defendant. And they added 
that the Courts ought not to entangle the ſuitors in een 


niceties. 


17 * p 


Rule diſcharged. 
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. Tidy 


The KING again/? The Inhabitants of IN GWORTII. T7 


N order of two juſtices, by which S. Slaughter his wife and 
A their two children were removed from 1ngworth to Erping- 
bam, was on appeal quaſhed by the quarter ſeſſions for the county 
of Norfolk ; and the following caſe was reſerved for the opinion 
of this Court. 

« In the year 1781 8. Slaughter, the father of S. Slaughter the 
pauper, went with his wife and S. Slayghter the pauper as part of 
his family to reſide in the pariſh of Ingworth under a certificate 
from the pariſh of Erpingbam. In the year 1787 the pauper, 
then of the age of 16, let himſelf to J. Brettingham of Erping- 
ham and ſerved two years as a yearly ſervant. He then let him- 
ſelf to Y. Clarke of Erpingham and ſerved him as a yearly ſervant 
for a year. He afterwards let himſelf from three days after 
Michaelmas 1790 to the Michaelmas following to M. Kemp of 
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Brickling farmer, and completed his ſeryice. At the expiration. riſh, he dogs 


of the year he returned to Ingworth, where his father ſtill reſided 
under the certificate, and lived in his ſaid father's houſe about a 
month, during which time be worked as a day labourer at Brick- V 
ling, and paid his father for his board. When he returned to 
Ingworth he did not conſider himſelf as going with a view to the 
certificate. At the expiration of the month he let himſelf for a 
year " B. Newſtead of * and lived in his ſeryice two 
ears.“ 

| ; Aingay, in ſupport of the order of ſeſſions, coptenglgd that the 
| pauper S. Slaughter had gained a ſettlement in Ingworth by a 
hiring and ſervice for 2 year with Newftead, notwithſtanding his 
father was then reſiding at {ngworth under a certificate from 
Erpingham; for that, with regard to the pauper, the certificate 
was then ſfunQus officio, He ſaid that the age of the pauper at 
the time, of his ſervice with Newſtead was.immaterial, becauſe he 
was then emancipated by having ſerved ſeveral years as a ſervant 
in other pariſhes. That the pauper's return to the pariſh of 
Ing worth was merely accidental; that he did not return to it for 
the purpoſe of reſiding under the certificate, for though hereturned 
to his father's houſe, yet it was not to claim protection as one of 
bis father's family, it being ſtated in the caſe that he paid for his 
bord. And that in R. v. Newington (a) it was ruled that, whey” 


(a) Ante, 1 vol. 354» 
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799. 2 certificated perſon quits the certificated pariſh without any inten: 
— tion of returning to it, the certificate i is at an end. 

The +/ wg Lord Kenyon, Ch. J. (ſtopping Leyegſſer and Halen cotitra, 
The tnhadi- Although the deciſions in ſome of the cafes on ſettlements are 
ee, nf „, very nice, whenever we find a caſe preciſely ſimilar to the caſe in 
| queſtion, we ought to be governed by it. Now it appears to me 
that the caſe of R v. The Inhabitants of Keel (a) is exactly like 
the preſent. There indeed Lord Mansfeld at firſt doubted whether 
or not the pauper returned to the certificated pariſh under the 
certific te, but afterwards he was of opinion that the pauper had 
returned under the faith of the certificate. If the -panper in this 
caſe had gained a ſettlement in a third pariſh, the reaſoning in 
ſupport of this order would have applied: but here is no ground 
for preſuming, as in R. v. Mag, that the parties had aban- 
doned this certificate, for the pauper's father was refident at Ing. 
ev:rth under the certificate when the ſon returned to him. 
Le BLANc, J. mentioned the caſe of R. v. Collingbotern 3 

the principle of which (he ſaid) en to the preſent caſe. 
Per Curiam, . Order of Seſſions qual, 

; on (a) Cald. 144. | () perch 150. Fea 
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F-drelt'y, The KI xd again/? The Conlpily of Prophtheote if th 


Wow: kb. STAFFORDSHIRE and WORCESTERSHIRE Canal Nx 
Vigation. | 186 1731 1150 

A naviga- H E defendants appealed to the quarter Sellons for the FR 

ee $-aniyy of Worce/ler againſt a rate made in December laſt for the relief 


powered the 
proprietors to of the poor of the chapelry or hamlet of Lower Mitton in the pariſh 


np of Kidderminſter in the county of Worceſter, whereby they wett 


. rated for © their baſons, towing-paths, and that part of their camel 
along the ca- and the locks lying within Lower Mitton, and for the tol's and 
eh, „a duties arifing therefrom due at Lower Mitt;n on 1 500. at the ſum 
vereratcable of 75 J.; for their lands wharfs cranes weighing-machines and 


ee prot timber-yards in their own poſſeſſion 6n 121. at the ſum of 125% 
in the 3 and for part of Jones's land alſo i in their 0wn polſcflion « on 21. 10, 
ent par hes 


whe:e the 0 d. at the ſum "of 25. 6 d.“ On hearing the appeal the Seſſion 
toil: became confirmed the rate on the Company for their lands wharfs crane: 


due, that is, 


where the re- weighing-machines and timber-yards'1 in their 6wn poſſeſſion on 


ſperivewey- 121. at 125. and for part of hes land alſo in their poſſeſſion on 
ages finiſhed ; 

tough fir 21. 104. od. at 26. 6d. without oppoſition. The Court alſo col. 
their own 


convenience they were authoriſed to coli ect che tolls where they pl: aſed , and did in faR collect then 
in other pariſhes, 
firmed 


iN TREJFoRTIETH Year or, GEORGE III. 


firmed the rate on the Company for their baſons towing-paths and 
that part of their. canal and the locks lying within Lower Milton 
and for the tolls and duties ariſing there from due at Loruer Mitten 
on 1500/. at 751. in Mmander following, viz. they confirmed the 
rate of 75.4. upon the ſaid. 1500 U, ſo far as reſpects 350 J. (part of 
the ſum of 10,0091. after mentioned) payable for and in reſpect 
of the lock. duties an paſſing through the locks lying within Lower 
Mitton, hereinafter deſcribed, without oppoſition; and they alſo 


confirmed the rate of 75 J. upon the ſaid 1500 J., ſo far as reſpec̃ts 


the reſidue of the ſaid 10,000 J. after menti ned, payable for and 
in reſpect of the tolls and duties due at Lower Mitten, herein- 
after alſo deſcribed, ſubject to the opinion of this Court, as to 
this laſt charge, on the following caſe. 

The rate was duly allow-d-and publiſhed. By an act of the 6th 
of Geo." 32 the Company are empowered to take rates and duties 
for tonnage and wharfage for all goods conveyed on the canal not 
exceeding 73; per mile for every ton, and ſo in proportion for any 
greater ot leſs quintity than a ton; which rates and duties are 
directed hy the act to be paid to ſuch perſons at ſuch places near 
the canal in ſuch manner and under ſuch regulations as the 
Company ſhall appoint ; with a power of diſtreſs in cafe of non. 
payment. It is further enacted that for the more eaſy collecting 
of the rates and duties the maſter, &c. of every veſſel navigating 
on the caval ſhall give a juſt account in writing ſigned by him to 
the collectors of the tonnage or duties at the places where they 
attend for that purpoſe of the quantities of goods in ſuch veſſel, 
from whence brought, aud where they intend to land the ſame; 


and if ſuch goods be liable to pay different tolls, then ſuch maſter, 


&C.. ſhall ſpe cify the quantities liable to the payment of each toll ; 
and in caſe they negl- ct or, refuſe to give ſuch account, or give a 
falſe account, or deliwer any part of their loading at any other 


place than is mentioned in that account, they are to forfeit to 


the Company 10. for every 1 ton of goods fo falfely accounted for, 


&c., over and above the reſpcCtive rites and duties payable for the 
ſame, and recoverable i in the ſame manner, &c. By another act 
of the 10th Geo. 3. the Company are authorized to take tonnage 
| proportionably for any leſs diſtance than a mile, which any com- 
modities ſhall be conveyed on the canal, to be collected recovered - 


and pied as the former tonnage rates; and the veſſels, &c. 
2 3 . paſſing 
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342 5 CASES m MICHAELMAS TERM 
— 1799. * through the two locks erected between the river Severn and 


i— the canal baſon are to pay a toll or lock-due at the rate of 14% 


[des ta per ton in lieu of the tonnage of 14 d. per mile fixed by the ſaid 
The hes. recited act; and the ſaid tolls or lock-dues are to be colleQed 
82 871 - fecoyered and applied as before directed, c. By the ſame aQ 


3 of che oth Geo. 3. it is enacted that the ſhares of the Company, 
ers Tra- which by the former act the proprietors held in the nature of real 


„tbr Eſtates, ſhall be deemed perſonal eſtates, &c. The lock-dues re. 


Canal Navi- 


gation, ceived by the Company in the laſt year for boats and other veſſel 
| paſſing through the ſaid two locks, which locks are locally ſituated 
in the hamlet of L-wer Mitton, amounted to 350/. The tonnage 
of the goods brought in boats down the canal and landed at Stour, 
port, which is in the hamlet of Lower Mitton, and the termin- 
tion of the canal, or tranſhipped therefrom on board canal boat 
to Severn barges, amounted in the year 1798 to 9650 J. making 
together with the ſaid 2350/7. the ſum of 1c,000 J., which ſum 
bf 9650 l. aroſe in the following manner; viz. [Here the caſe 
ſet forth the different ſums received for the tonnage of goods 
taken in at different places on the canal, ſhewing how much the 
 . tonnage amounted to in each pariſh, reckoning by the numberof 
miles that the canal paſſed in the ſeveral pariſhes ; ; according to 

| which mode of calculation, by the mile, a very ſmall part of the 
toll aroſe in Lower Mitton.] But the ſaid ſum of 96501. "Was 
not received by the Company at Lower Mitton, but at the ſerve, 
ral places where the goods were ſhipped. The expences of r 

| paltiog the baſon and that part of the canal which lies within the 
| hamlet amount annually to 340 1. Other parts of the canal and 
, baſons lying out of the hamlet are alſo repaired at a great annul 
expence; and the repair of every part contributes to the profits 
and uſe of the whole canal. The dividends per ſhare of each 
_ proprietor « of the canal for the year 1798 amounted to 321, clear 
of all expences and deductions. The agents of the Company on 
receiving accounts in writing of the quantities of goods which 
are in each veſſel, and of the places where the ſame are intended 
to be landed, in the manner requited by the firſt act, deliver permitz 
to the maſter, Ec. of every ſuch veſſel, &c. to navigate the ſame 
_ accorditigly upon the canal. The Company are not carriers upon 
the canal, nor the owners of any of the veſſels employed thereon; 
and the payment of the tolls on goods carried on the canal is by the 


direction of the Company made to their agents at pe places where 


wits Bac 4 ; ſuch 


"> 
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* ſuch goods are laden or ſhipped ; and the Company e ſuch 1799. 
3 plac es as the places at which they become due under the act. The — 
; L land aſed in the canal, the towing paths, and baſons lying in the 3 
& hamlet of Lower Mitton, meaſure 8 a. zr. T3 P. z and the land 9 
0 ul d in the whole of the canal towing paths and baſons meaſure the Srar- 
” 370 4. 2 7. 7 P. The length of the whole canal is 46 miles and ee, 
al an half amounting to 81,840 yards I 1367 yards of which, in- czsres- 
* ciuding the length of the baſon, and meaſuring to the Severn lock, Canal Navi. 
ls being the termination of the canal, lie in the hamlet of Lorber Mit- gation. 
d ton; ſo t that that part of the canal which lies within the hamlet bears 
" to the whole length of the canal the proportionof about one toſixty. 
i Erſkine, Manley, and Fervis, in ſupport of the order of ſeſſions, 
* There are but three places in which the defendants can be rated 
ö in reſpect. of this ſpecies of property; either, 1ſt, Where the 
" goods are landed, for there the tolls are properly due; or 2dly, 
Ro Where the tolls are actually received; or 3dly, In the ſeveral pa- 
0 riſhes through which the canal is canta and in proportion to 
p the diſtance which the ſeveral goods are conveyed along the Can 
b nal in each pariſh, the profits of the Company being regulated in 
f | proportion to ſuch diſtance. Now the firſt of theſe is the moſt 
i proper place for rating; becauſe it is more equitable that the 
6 profits c of the Company ſhould be rated in thoſe pariſhes where 
, the goods are landed; for as that uſually takes place in ſome 
: central ſituations moſt convenient for the inhabitants in general 
: of the neighbourhood, where wharſs and other buildings are in 
i conſequence erected, it neceſſarily happens that a greater number 
j of poor perſons are collected in thoſe ſituations than would other. 
1 wiſe be the caſe, and conſequently the poor rates are there in- 
ö creaſed by the very means which tend to the proſperity of the 
, Company. But in either of the other modes of rating propoſed, 
; the Company after contributing to increaſe the population and ex- 
pence of maintaining the poor in one diſtrict may be rated in pa- 
 Tiſhes out of which the popul-tion has been thus drawn, or where 
it exiſts only in its ordinary proportion, and where the poor rates 
; are conſequently low. It is however to be contended that theſe tolls 
i are rateable only in the place where they are actually received, be- 
; cauſe there only are they local viſible property belonging to the 
= defendants; and this is likened to the caſes of a lock, ſluice, or turn- 
. paike, for pallivg through which a toll is payable, according to the 
a rule laid down in the caſes of The King v. Cardington (a), and The 
, | King v. The Mayor, &c. of London (5). But thoſe caſes are very diſ- 


(5) Ante, 4 vol, 21. 
4 tinguiſhable 


(a Co 20. 58 Is 
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tinguiſhable from the preſent. It is immaterial where the tolls are 


— collected, as much ſo as where the rent of an eftate is paid. The 
The —8 true queſtion is where and in reſpect of what do they become que? 


The Pro. 


prietors of 


the'STay- 


for there alone are they rateable. In the caſe of Cardington the tolls 
were adjudged to be rateable in the pariſh where the ſluice was lo. 


ronveutex cally Gtuated in reſpect of which they were paid, though in fact 


and 'Wor- 
ers Tra- 
Ser 


emal Navi 


eden 


they were collected, not at the ſſuice, but in another pariſh. That 
thereſore was a caſe of local property yielding a certain profit to the 
owner; and the ſubject- matter of the rate was not the toll, but the 
fluice ie(c1f. Soi in the Hamptonwick caſe (a) the Dm een of 
the rate were the barge-way and toll-gate, which were local pro- 
perty fituate in the hamlet yielding a certain annual rent to the city 
of London. So, in the preſent caſe it is not diſputed but that the par. 
ticular toll ariſing from the lock in the hamlet of Lower Mitton is 
rateable there only, although by means of ſuch lock the whole na- 
vigation is rendered more uſeful. But with reſpect to all the reſi 
of the tolls there is no locality, nor can they be ſaid to depend on or 
ariſe from any one part of the navigation more than another, and 
in this re ſpect this caſe differs from the cafes alluded to. The ſub- 
ject- matter of the rate is the toll, eo nomine, paid for the privi- 
9 5 of paſſing over the whole line of the particular voyage, and 
not any local property in any particular diſtrict yielding ſuch 
tolls. The tolls therefore ſnould be rated at the place where they 
become due. Now the tolls become due in the places where 
the goods are reſpeCtively landed. For though in each particular 
caſe the amount is calculated at ſo much per mile, according to 
the diſtance which the goods are carried upon the canal, yet it is 


all one entire contract, and nothing is due until the delivery. This 


Was fully ſettled in the caſe of the Aire and Calder Navigation (0), 


and in the King v. Page (c). In the former of thoſe caſes the 
Court held that the tolls were rateable in the two pariſhes where 


. they were collected, which were the two termini of the naviga- 


tion; not on the ground of the money being accidentally re- 
ce ived there, for that was diſclaimed by the Court, but becauſe, 
they conſidered that the tolls became due there, Ani that is an 
. voſwer to-the firſt method which the Company with to be adopted 
here. For the ſame reaſon alſo the Court held that the tolls were 
not rateable in the intermediate pariſhes, through, which the) 
barely had a paſſage. And that i is an anſwer to the other mode of 


(a) Ene, q vol. a1. (3) Ante, 2 vol, Ce. e) Aue, 4 vol 543+ 


— 


rating 


in Tir ForTIRTH Year or GEORGE III. 345 


rating ſuggeſted by this Company. Independently of which the 1999 · 
difficulty of making ſuch a calculation, as would diſtribute the = * f 
proportion equally between the reſpective pariſhes, would be a * ins 
ſufficient reaſon for not adopting that principle of rating. But e 
the caſe of the King v. Page (a) is precifely in point with the pre- hd pals 
ſent. There the proprietor of the navigation from Reading to e 
Newbury was entitled to a toll of 45. per ton for goods carried cer A- 
from either of thoſe places to the other, and to a proportionable Ps, 
ſum for any leſs diſtance, and was alſo enabled to appoint any place g#i0n- 
adjoining the river for the collection of the toll; and he had in fact 
appointed an intermediate pariſh for that purpoſe; not withſtand- 

ing which the Court held that the toll for the goods which were 

carried the whole diſtance from one of the termini to the other 

wis rateable where the goods were landed, becauſe they became 

due where the voyage was completed. It is no anſwer to this 

caſe to ſy that the acts of parliament for regulating this nav 

tion enabled the defendants to appoint any place ſor the ap 

of the tolls, and that therefore the tolls are due at ſuch abe 

place; becauſe the ſame power was given in Page's Cafe aiid ex- 

erciſed by the proprietor there: but the Court thought that that 

made no difference; that it was a mere regulation in eaſe of the 
collection, and not intended to vary the contract between the par- 

ties. Nor can it be ſaid that the reaſoning on which that pro- 

ceeded is only applicable to the caſe. of carriers whoſe contract is 
entire, and that here the Company are not carriers; for there the 

profits rated arofe from the toll, qua toll, due to the proprietor. 
Aud beſides, the contract is as much entire with reſpect to the na- 
vigation owners as with reſpect to carriers; for the certificate 

which the former give is for leave to paſs the whole diſtance ; and 

no doubt if the conſideration failed by any default of theirs as by 

a defect in the navigation itſelf, the whole duty paid would be re- 

coverable back again, although the goods might have proceeded 

ſome part of the way. On the whole, convenience as well as 
| Juſtice" eoncur in ſupport of the mode of rating adopted in this caſe. 


La, Gibbs, Caldecot, Touchet, and Ryder, contri. * Firſt, the 


_ defendants object to the principle of rating contended for on the 


part of the hamlet of Lower Mitton, becauſe the whole reaſoning | 
We 11 of i * is $ built . 75 a ſoppoliti ition that this | is like the c caſe 
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of a carrier, to which it bears no analogy. There the voyage and 
contract are entire: nothing is due pro rata if the engagement be 
not performed in toto. And ſuch.was the caſe of the Aire and 
Calder Navigation(a), where the proprietors were alſo the carriers. 
Whereas here the toll is paid by way of anticipation for a certain 
permit or licenſe to navigate on the canal according to a certain 
rate per mile per ton: that being fettled, the Company have no 
further concern with the goods; they make no engagement for 
the ſafc carriage or arrival of them: and whether the goods be 


| ſafely carried or not, or whether the owner chooſe to land them 


ſhort of the ſtipulated diſtance, he cannot recover back any part 
of the conſideration pro rata, unleſs perhaps the navigation were 
impeded by any fault or neglect of the Company themſelves. 
The permit or certificate is no evidence of the entirety. of the 
contract, but is merely requued as a regulation to prevent fraud, 


The act itſelf ſtates it to be * for the more eaſy collection of the 
rates,” &c. If then this be not like the caſe of a carrier, 'upon 
which ground the other caſes were determined, the mode of rating 
which has been here adopted cannot be ſupported; becauſe there 
is no viſible property belonging to the Company. i in this hamlet, 
(except the lock, the ratcability of which in the hamlet is not diſ- 
puted, ) which is the fubje &. matter of rating. Reſort therefore 
muſt be had to one or other of the only two remaining methods 


which have been pointed out. And, firſt, the moſt ob ious place 
for rating theſe tolls, as contradiſtinguithed from the real property 


itſelf out of which they ariſe, ſeems to be in the pariſh where they 
are received; for there only can they be ſaid to be viſible pro- 


perty of the defendants. This queſtion could not ariſe in the Aire 


and Calder Navigation caſe, becauſe in fact the tolls were ratedi in 


the two pariſhes where they were received. And though that was 


| otherwiſe i in the caſe of The King v. Page (6), yet that caſe pro- 


ceeded on the ground of an entirety of contract, like the caſe of 


the carrier; for there the act impoſcd a ſingle duty of 47- per ton 


von the whcole diſtance between the two termini; and Lord 


: Kenyon expreſsly avoided giving any opinion on a caſe where the 


duty is made payahic proportionably at ſo much per mile. In that 


caſe therefore, ſo far as it was decided, the whole duty being pay- 
able as upon one entire contract, it was indifferent where; it was 
collected: but here, there being no ſuch entirety, it can only be 


(a) Ante, 2 vol. 660. : (3) Ante, 4 vel 543 · | 


— 


el the 


_ THE ForTiEtH TEAR or GEORGE III. 347 


due either proportionably according to the number of miles in 1799. 

each pariſh through which the goods paſs, or in the place where ——— 
by the authority of parliament the Company have appointed that Th ns 
it ſhall be collected. T'hoſe therefore are the places where the The Pio- 

tolls become due, and where according to the proſecutor's own ar- 433 
gument they ought to be rated. This is much more like the Caſe ror n5mnE 
of a turnpike than that of a carrier. The road like the canal may — 
run through many pariſhes, and muſt all be repaired out of the _ *n122 . 


Canal Navi 


ſame fund; and the paſſage through each pariſh contributes to in- gation. 
creaſe the general fund. - The Legiſlature enables the truſtees in 
the one caſe, and the proprietors in the other, to collect the tolls 
where they think proper along the line of paſſage: in neither caſe 
thereſore can the tolls be ſaid to be due but on the ſpot where 
chey are appointed to be collected; and there only can they be 
ſaid to be viſible property of the perſons for whom they are col- 
jected. Neither is there any hardſhip or unfairneſs in rating them 
there; for it is as probable that there ſhould be a large popula- 
tion collected where the goods are uſually ſhipped as where they 
are uſually landed; as many perſons and machines are neceſſary 
to load as to unload the veſſels. This is alſo leſs open to fraud 
than the mode of rating contended for on the other fide, becauſe 
the Company may chooſe where they will ſhip the goods; but 
the delivery muſt neceſſarily be according to the will and conve- 
nience of the ſhippers. But if the Court ſhould not think that 
the tolls are rateable where they are received, then inaſmuch as 
they accrue to the Company in proportion for every mile of the 
nayigation along which the goods are carried, they ought to be 
rated proportionably in each pariſh through which the canal paſſes, 
in proportion to the diſtance which the goods paſs through each. 
This mode of rating is founded in juſtice ; becauſe the land which 
has been applied to the purpoſe of the navigation was before pro- 
ductive and contributed to the maintenance of the poor; it is but 
fair therefore that it ſhould contribute in its preſent ſtate. And 
though ſome parts of the canal may be more navigated than 
others, yet every part contributes to render the reſt more pro- 
ductive. There is no greater difficulty in this calculation than 
in the one which has been adopted. But whatever difficulties 
might have exiſted à priori, none ſuch exiſt now in the preſent 
caſe as amended (a), for the proportions of the tolls in reſpect of 


(a) The cafe upon the firſt argument was ſent down to be reſtated more particularly 
a5 to theſe facts. 725 . | 
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199. ceath-pariſh are in fact ſtated; and the very-circumſtance of the 
—— = Court ordering the caſe to be reſtated for the purpoſe. of aſcer. 
2 1 taining thoſe proportions according to the number of miles over 

The Pro. which the ſeveral goods were conveyed in each pariſh ſhewed that. 

3 e the Court did not conſider the difficulty to be inſurmountable. 

renn Lord KenYON, Ch. J. I conſider that this caſe is brought 
and Won 

casrtrn- forward to give us an opportunity of reviewing the opinions we 

Gat delivered in the former caſes that have been aluded-to ;-but on 

gation. Teconſideration, I do not fee any reaſon to induce mo to change 

the opinion I then gave. In the firſt of thofe, R. v. The: Uadir- 

takers of the Aire and Calder Nawigation, which-was decided foon 

after I came intò this Court, though it differs from the preſent 

Eaſe, ſome rules were eſtabliſhed applicable to this caſe. But! 

eannor diſtinguiſh the other caſe, R.. v. Page, from the preſent in 


principle and in ſubſtance, though there are ſome nice diſtine, 


tions between them. And if the rules there laid down; had o- 
cafioned any great inconvenience, the parties intereſted! have had 


in the interval of ſeveral years many opportunitirs to apply to the 
| Legiſlature for a remedy : but no application of that kind having 
been made, I preſume that no inconvenience has reſulted from 
thoſe determinations. This does not appcar, to be a conteſt be · 
tween the pariſhes through which the canal paſſes aud the Com- 
pany of Proprietors, but the Company are ſtruggling againft-the 
rate altogether. To this Company indeed as well as to others of 
the ſame kind the public are much indebted for their undertakings: 
but they ought to contribute to the relief of the poor in common 
with the owners of all other ſpecies of property in proportion to 
the profits that they acquire. As the Company have objected to 
the preſent mode of rating, IJ am anxious to know what other 
mode they would ſubſtitute for it: on this point however their 
counſel have left me in great doubt. They give me the choice 
of two modes; they with the Company either to be rated for the 
whiole in the pariſh where the tolls are received, or for the 
different parts in the different pariſhes through which the canal 
paſſes in proportion to the number of miles in each-parith : but 
they have not named that mode on which they choofe to rely. I 
rather think that they would not be ſatisfied with the firſt of thoſe 
methods; becauſe, after receiving the tolls in one pariſh for the 
Whole voyage, it is too much to ſay that the Company ſhould retain 
them in the event of the owners of veſſels not being able to 
o the whole voyage either on account of the loeks being out 


of * the banks giving way, or any other accident of that 
5 Uind. 
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kind. It is not therefore the moſt: convenient place to rate the 
tolls where they are collected. Then it is ſaid that the other 


the canal paſſes was before rateable to the poor, in reſpect of its 
produce. But inſuperable diſſiculties occur to this mode. It is 
admitted that all property ſhould be rated to the poor according to 
its meliorated ſtate: but on account of the difference of expence 
attending the cutting of a canal in flat and hilly countries, it is 
almoſt impoſſible to aſcertain the preciſe degree in which the 
pfoperty is me liorated in each particular pariſh. 

The bar are already in poſſeſſion of the reaſons which we gave 
in the caſe of R. v. Page, and therefore it is not neceſſary to re- 
peat them. It ſeems to me, after reviewing the whole of the 
ſudject and conſidering which is the moſt eligible mode of rating 
che property in (queſtion, that the mode adopted below is that 
which approaches neareſt to juſtice. It is ſufficient, therefore to 
fay that I continue to think that the caſe of R. v. Page was 
rightly! decided, and as I cannot diſtinguiſh this caſe from chat 4 in 
bn! the preſent rate muſt be confirmed. 

Gnestgy J. The great object in this caſe is to find out the true 
principle”: according to which the tolls ought to be rated. This 
very point was much conſidered in the caſe, R. v. Page, where 
after the beſt conſideration that I could give to the ſubject it ap- 
peared to me that tolls of this kind ſhould be rated where they 
become due: and I cannot on reconſideration diſcover any other 
mode of rating leſs exceptionable than that. That mode may 
poſſiblycbe liable to fome objection, and ſo is every other mode 
that has been ſuggeſted; but that mode appears to be molt con- 

ſiſtent with the juſtice. of the caſe, and to be attended with fewer 
difficulties and objections than any other, and it is not inconſiſt- 
ent with any clauſe in the act of parliament by which the tolls 
are impoſed. - The Lord Chief Juſtice has ſtated his objeQions 
to both the modes of rating propoſed by the Company; and 1 
entirely agree with his Lordſhip on thoſe points. In anſwer to 
one argument at the bar, that the money was not paid for the 
tonnage but for the permit to paſs on tlie navigation, it is ſufficient 


to refer to the act of. parliament which empowers the Company 


to take for tonnage for all goods conveyed on the canal ſuch rates 
and duties, &c. not exceeding 1.id., per mile for every-ton; the 


rates therefore are not payable until the goods are conveyed, for 


until n are waaperech it is impoſſible to ſay how, much will 
| decome 


349 
1799- 


| mode of rating ftould be adopted, becauſe the land over which TRE — 


The ro- 
prietors of 
the Sr AT- 
FORD$SHIR'SE 
and Wox- 
CESTER= 
SHIRE 
Canal Navis 
ation. 


Sets foo ws n 
Is N os den eng 
f Jac of OY Nen 
A 
an — 


—ůů ͤů — 1 * * — 
1 = AF 2 y _ — — —U 32 — — — rr 
ann 3 v = . 4 "hrs a . ea 
> 1 . n n . af X * +; P 4 8 — 
Ml n Wh 1 (wor OY © hone >, CLE we: : — — r "'V AO IS. ( 5 * 7 
<a) WG am we yes ey W 4 : ge SO INES WRIT I 3 Henry ® 
* 1 — _ 6 r 1 r Frog, "7 - "TI * WY, G 8 - 9 + ay 
— — att. 4 TRY V s - 0 4 = - 
53 Wr > wer fin 1 - 8 > — 
7 0: 7B IOW 3 833 . 
a a © r. N — 9 


- * - 
TTT 
Y 


— — „* — ” — 2 —— . — „1 „.. = _ 
* 2 
I 1 oe 
r 2 
4 8 


1 * PR" 
N 8 %s . 
. W n N 
+ 2 8 Tae 
* Fs Ms 
- « 


8 
rn — 


ue 
. 


r 98 
* 4 a et uk 
man 
r 2 
— 
Us 5 * 


24 1 
. #7 
bs . n 280 
Daene 
—»— — — © — ——— es — — — 7 

T a_ N r 4 

_ * 4 1 — 

by N 
- 


— 


3x5; et 
* 


1 Cy 
my 
* 
2 AE" 
* 


nnn 2 
ö op omg eng go. 
1 £ 


n 
1 


22 * 
—_ 


1 225 "UI 1 
* 


*. . * 2 * ©, 
r 3 Po - = 1 LAKES CORLISS. * — oy; = . 
- 2 5 e 2 n * r x3 ds * : LR 
—— 8 I — . * i x , — * bogs TT 
* 22 =o, — p. 45 Hg. 5 8 


— 


3 1 E by 1 = —_—_ _ 
* —— - * 9 rn . ai 2 r RR N » © Js + _ I 12 o l 
- y - =o wn —. 3 - 82 rere 5 — — 33 5 TOES = TER 2 He = l \ - \ 
=: 2 3 \ wp. 2 5 9 Th : > ö : Fon cane ——— — 5 _ 2 N ä >= l 
Ae. an Fan tr ne OR: W a N * =_ * * NE 2 1 San Tn oa 
F 2 f " 2 Rl + F E 22  Jers-: * 4 2 22 * A : — we > & 
f 4 : 3 5 e * * i * So 2 TY * 2 5 "3%: EN ttt? E 2 * k „ A CITES 
2 5 Fu = "Ro" wy . a, F C Sand 4 © &" 
5 1 * * * F 
wes * 2.4% me » 66% 4 "El 3 . - 2 ** * 4 . 
„ wy — a r es be l 8 


ng 


> * I — : 2 — £ 
CO Em A en TT CE OK = . 
r N 1 r ky is 2 E > L 
2 = 
— * a _ N E ” 


— 
. r ah 
Ar r = r 
2 * 
2 * > Rh wet Come rene — — P 


_—_- — 


- a 9 4 — 1 8 pa x — EIS = — 8 N — 7 EE &7 226 9 
* * * * by 2 , L * n r ths wy: oops 
. — I. . 2 Ty — 5 


—— roy 


PP 
1 ** 1 E 3... 


2 


bY 
— 


Ts 


— 
— — * 


— 
22 
— — _ _ 


2 a 


— CE 
EXE 
——— 


—— 


350 'TASES 1 MICHAELMAS TERM  - 


1799. become due. For though the money may be paid in advance for 
tte convenience of the Company, in many inſtances it muſt by 
1 Ks returned if the voyage cannot be completed, becauſe until the 
The Pro- voyage is completed no money becomes due under the act of 
ee parliament. On the whole, therefore, I think that the mode of 
2 Wor rating adopted in the caſe of R. v. Page, which ſeems leſs ob. 
enn JeQivnable than my other, —__ to be ayes in the nn 


SHIN ca ſe. 
Canal Navi- 
gation. * © LAWRENCE, J. The Gampanit ha object to the preſent vb 


of rating, ſay that they ſhould be rated for the tolls either in the 
pariſh where they are collected, or in the ſeveral pariſhes through 
which the canal pafſ*s according to the diſtance in each. Their 
counſel would not abſolutely chooſe the firſt ; they ſeemed rather 
to prefer the latter mode. But conſidering that this is a rate on 
tolls, the proprietors of the tolls muſt be rated either in the pariſh 
where the tolls become due or in that where they are received ; 
but I think they cannot be rated in the pariſh where they are 
actually collected, becauſe many caſes may be put in which the 
tolls, though received, mult be returned to the owners of the 
goods. Therefore it ſeems to me that the tolls ſnhould be rated 
in the pariſh where they become due, that is, where the voyage 
18 complete; ; and what was ſaid by Mr. J. Buller in giving his 
opinion in R. v. Page, comparing this to the caſe of à carrier, 
deſerves great weight. But it has been argued that this eeſentbles 
the caſe of R. v. Carding ton, where the tolls became due on paſſing 
the ſluice: but it muſt be remembered that there the toll was paid 
for the uſe of the lock; and if the owner of the veſſel, after pay- 
ing the toll, had been prevented purſuing his voyage, he could 
never have recovered back his money becauſe he had had the ufe 
of the lock. Nor is this like the caſe of a turnpike ; for there 
the tolls are paid for the benefit of the public and not for the ute 
of any individuals, and thoſe tolls are not the ſubject of taxation 
within the ſtatute of 43 Elizabeth ; there alfo the money is paid 
for the privilege of paſſing through the pate, and the party having 
once paid it cannot under any circumſtances recover it back again. 
It ſeems to me therefore that this queſtion was very rightly ſet- 
tled in R. v. Page, hic cafe cannot r be diſtinguiſhed from 
the preſent. 
Ln BLaxc, J. This is a rate on tolls, and not on land. It is 
admitted chat tolls, as ſuch, are rateable property, and that ſuch 


property is rateable in the pariſh where it ariſes; now it was de- 
= ; cided 
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cided in Ri v. Cardington ind in other caſes that by this expreſ- 799. 
ſion, herr it ariſes, we are not to underſtand the pariſh where 4 8 
the tolls are ct ually received, but the parith where they become he e 


due. The queition then in this cate is, where do theſe tolls be- b 


come due or Payable £ ? It has deen ſaid that the tolls are not paid the Srer- 


to the Company in reſpect of à contract for the carriage of e 


goods, but for the privilege or liberty of carrying goods on their Ar 


navigation: but, in each inſtance, it is an entire contract to pay ſo Canal Navl-- 


much for the liberty of carrying goods for a certain ſpace along Baden. 
the canal, and until the contract on the part of the Company 
giving the privilege of carrying the goods on their navigation, is 
performed, nothing becomes due to them. If the contract be for 
the liberty of ſending goods the whole length of the navigation, 
the contract is not performed on their part and nothing becomes 
due to them for tolls until the goods are conveyed to Stourport: 
if the contract be for the privilege of conveying goods an inter- 
mediate voyage, to ſome place ſhort of the whole diſtance, the 
tolls do not become dut until ſuch ſhorter voyage is performed. 
But this very queſtion has been already determined in the caſe ſo 
frequently alluded to, R. v. Page; and unleſs the Court felt that 


there were ſome ſtrong objections to the mode of rating adopted 


in that caſe, that deciſion ought to govern the preſent caſe. Now 
no mode of rating theſe tolls more conſiſtent with juſtice or with 
policy than the rule there adopted has been pointed out. The 
counſel for this Company have indeed contended that this caſe. 
is diſt inguiſhable from that in this reſpect, that there the toll was 
limited at a groſs ſum, 4s. per ton, for the whole voyage, and ſo 
proportionably for a greater or leſs diſtance, whereas here the 
toll is 13d. per ton per mile: but there is not in reaſon any diſ- 
tinction between the two caſes on that account, in the one caſe 
as well as in the other the rate of tonnage is calculated at ſo. 
much per mile. Not being able therefore to diſtinguiſh that caſe 
from the preſent, nor ſeeing any ground on which I can ſay that 
that deciſion is not couſiſtent with the rules of law or public po- 
licy, I am of opinion that the order of Sellions muſt be con- 
firmed. | | 


Per Curiam, | Order of Seſſions confirmed. | 
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1799. 


Feuſday, The KING again The Steward, Foreman, Treaſurer, 
ev" 23S Book keeper, and Freemen of the Company of "Me 
Fiſhermen and Dredgemen of the Manor and Hundred 
of FaversHam in the County of KenT. 2 


in a return, O a mand2mus, requiring the defendants to reſtore M. Har. 


mn inda- . 
S. . man to the office of one of the freemen of this Company, the 


po tion to defendants made a return; ſtating that the Company are a Com- 


e pany by prefcription, and from time whereof, & c. have held of 


_—— the lord of the ſaid manor and hundred certain oyſter- grounds 
ſhould ap- within the ſaid manor and hundred, and during all that time have 


— 2 laid and kept oyſters en the ſaid grounds for the common uſe 
ing had and benefit of the ſaid Company, and have carried on a trade in 


d the a . 
eee for oyſters in partnerſhip together for the commen uſe and benefit of th 


which the Ireemen of the ſaid Company. That from time whereof, &c. cer. 


member was 
removed. tain courts called Water Courts have been holden within the ſaid 


. manor and hundred, at which the Company have been uſed to 


ae merely make orders for the management of the ſaid trade and regulating 


that he wa 
naſty al the members of the Company with regard thereto, and to nomi- 


_ _— nate twelve freemen to be a jury to impoſe fines and amercements 
and did not upon the freemen for neglect of duty, and for other purpoſes, 
_ bd That from time whereof, &c. the Company have been uſed to 
law, madeby make orders for reſtraining any of the members of the Company 
— 2 from doing any thing for their own gain to the prejudice or detri- 
— ment of the ſaid trade, 'That from time whereof, &c, every perſon 
prevent any Admitted to the freedom hath before admiſſion taken an oath that 


one of the he would be a true tenant to the lord for the fiſhing-grounds held 
members 
carrying on Of him, do his ſervice, pay his rent, obſerve the cuſtomary laws 


. that were or ſhould be made by the tenants, pay ſuch fines and 


own account, amercements as the jury ſhould impoſe upon him, and do in al 
E <a things as a tenant ought, or as near as he could. That M. Har- 
man at the time of his, admiſſion into the Company took the ſaid 

oath. That from time whereof, &c. the Company have dil. 
franchiſed, ſubject to the confirmation of the lord, any of the 

freemen for a wilful breach of the ſaid oath. That on the zoth 

of Fuly 1748 at a Water Court then holden an order was made by 

the ſaid Company that no tenant of the ſaid manor and hundred 

| ſhould from thenceforth buy or lay any oyſters in any of the 


oyſter-grounds belonging to the ſaid manor and hundred, or in 
any 


7 
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any creek or bank thereunto belonging, or within any creek or 1799. 
hank upon or near the Kentiſh foore for his own gain, unleſs obliged ——— 
by bad weather and for the preſervation of his oyſters, on pain of 


forfeiting 205. for every offence, to be levied to the uſe of the lord. 
That at the time of making that order it was and from thence 
hath been and {till is prejudicial to the trade of the Company 


for any member ſo to lay his oyſters ; and that the order is in full 


force, That M. Harman, while a member, viz. in 1796, 1797, 
and 1798, wilfully and without being obliged by ſtreſs of wea- 
ther or for the preſervation of his oyiiers laid oyſters for his own 
gain within a bauk on the Kentifh ſhore, called the Conger Rock, 
whereby he incurred three forteitures of 20s. each. I hat at a 
Water Court holden on the 28th of Fwy 1798 Harman, being 
perſonally preſent, was called upon to ſhew caufe why he ſhould 


not pay the ſaid forfeitures, but that he did not ſnew any cauſe 


nor did he aſk for any time to enable him ſo to do, but declared 


in the ſaid court that he would not pay the ſame : that thereupon 


at the ſaid court he was called upon to ſhew cauſe why he ſhould 
not be disfranchiſed for his ſaid refuſal, but that he did not ſhew 
any cauſe nor did he aſk for any time to enable him ſo to do; 
that therefore it was ordered by the ſaid Court, in Harman's pre- 
ſence, that unleſs the ſaid forfeitures ſhould be paid to the 
ſteward of the ſaid Court on or before tlie 4th day of Avguft next 
for the uſe of the lord of the manor and hundred, he ſhould. be 
and was thereby disfranchiſed from being a free fiſherman and 
dredgeman of the ſaid manor and hundred proviſionally during 
the then next oyſter ſeaſon and until further order of Court. The 
return then ſtated that Harman did not pay either of the forfei- 
tures on or before the 4th of Auguſt 1798, or afterwards; and 
that Lord Sondes the lord of the manor and hundred on the 29th 
of October 1798 confirmed the ſaid order of disfranchifement. 


Mood, for the proſecutor, took ſeveral objections to this return. 


itt, The bye-law, for which the defendants disfranchiſed the pro- 
3 lecutor, cannot be ſupported, becauſe it is in reſtraint of trade. 
This bye-law does not merely reſtrain the fiſnermen within the 


limits of the corporation, but it allo prevents them exerciling their - 


trade of buying or laying oyſters on beds beyond thole limits. 
Perhaps a reſtraint within the limits of the corporation might have 


been legal; but this bye-law extends to the Kent ſhore and 


places near it. Ihe word © near” is indefinite ; and, on account 
of the uncertainty of the limits within which the bye-law meant 
Vol. VIII. | Aa | to 
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The KING 
againſt 
The Com- 
pany of 
Fiſhermen 
of Faver- 
SH AL. 
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to reſtrain the fiſhermen, the bye-law itſelf is bad. If in its con. 


ſtruction it extend to all places out of the county of Kent, in that 
view it is void, becauſe its tendency is to check the ſpirit and in- 
duſtry of the inhabitants of Faverſham, to create a monopoly, and 


thereby to increaſe the price of the commodity. Davenant v. 


Hurdis, Moor 576. If this bye-law can be ſupported, every cor. 
poration in the kingdom may make a bye-law to prohibit its mem. 
bers carrying on their trade out of the limits of the corporation, 
Even a bye-law to prevent a man carrying on a trade in a parti. 
cular place, unleſs he be free of that place, can only be warranted 


| by cuſtom : if ſuch a cuſtom exiſt, a bye-law may indeed be made 


to enforce it; but this is an attempt to impoſe a ſtill greater re. 
ſtriction. 1 R/. Abr. 364. 2dly, Even if the bye-law could be 
enforced, the diſobedience to it is not a cauſe of disfranchiſement, 
A penalty is inflicted by the bye-law for the breach of it; « no 
tenant, &c. ſhall, &c. n pain of forfeiting 208. for every offence, to 
be levied to the uſe of the lord.“ This penalty therefore might 
have been recovered by aCtion of debt, or perhaps a diſtreſs might 
have been taken for it: but the nonpayment of a penalty is nota 
legal cauſe of disfranchiſement. Nor could the defendant be dil- 
franchiſed for a breach of his oath merely, but only for ſome ad 
which is in itfelf a cauſe of disfranchiſement. 3dly, At all events 
the mode of proceeding was irregular and illegal. The proceed- 
ings ſhould have been carried on in the ſame regular manner as 
on a conviction ; there ſhould be charge of the offence ; a reaſon- 
able notice to the party to give him an opportunity of preparing 
for his defence; the hearing of the evidence on both ſides; and 
then a judgment founded upon that. 1 Burr. 538. Whereas 
here was no previous accuſation of the proſecutor of the manda- 
mus; he had no notice that any charge had been or was to be 
exhibited againſt him ; but happening accidentally to be preſent 
at one of the corporate meetings he was required to ſhew caul: 
why he. ſhould not pay three penalties; no evidence was given in 
ſupport of the charge; no time was allowed to him to make his 
defence; but at that very meeting he was disfranchiſed. 
Bayley Serjt. in ſupport of the return. Firſt; it may be admitted 
that a bye-law cannot of itſelf impoſe a reſtraint of trade; but 
where the reſtraint is impoſed by a cuſtom (a) and the bye-lav 


| regulates or enforces it, the bye-law may be good if the cuſtom be 


not unreaſonable. Now here ſufficient is ſtated in the former part 


(a) Vid. M coley V. Ile, 4 Burr. 1951. f 
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of this return to ſhew that the bye-law may be ſupported. It ap 

pears that the Company are a Company by preſcription ; that they 
have immemorially laid and kept oyſters on the grounds for the 
common uſe and benefit of the Company, and have xarried on a 
trade in oyſters in partnerſhip together for their common uſe and 
benefit. It is afterwards ſtated that itis prejudicial to do that thing 
which the bye-law prohibits the members of the Company doing. 
But the only object of the bye-Jaw is to prevent any one of the 
members of the Company carrying on a ſeparate trade for his 
own individual benefit at the ſame time that he is enjoying the 
general benefit that all the members of the community enjoy toge- 


ther. A cuſtom may reſtrain trade as far as it may be reſtrained 


by the contract of the parties. Now ſuppoſing a private agree- 
ment were made by ſeveral merchants in partnerſhip that none of 
them ſhould carry on trade on his own account during the partner- 


ſhip, there is no doubt but that ſuch an agreement would be legal; 


and if ſo, ſuch a bye-law as the preſent, founded on the cuſtom, 
is alſo legal. Whatever reſtraints individuals may impoſe on 
themſelves with regard to trade may alſo be impoſed and enforced 
bya bye-law on a larger body. Mitchel! v. Reynolds, 1 P.Wms. 181. 
In that caſe Lord Ch. J. Parker, in delivering the opinion of the 
Court, diſtinguiſhed between a general and a partial reſtraint of 
trade; ſaying that the former was illegal and void, but that the 
latter is good if reaſonable and on .a good conſideration. That 
diſtinction has been recognized and acted upon in ſubſequent caſes; 
Cheſman v. Nainby, 2 Ld. Raym. 1456; Davis v. Maſon, ante, 
5 vol. 118. Nor is this bye-law objectionable on account of the 
word © near.“ 
may be explained by reference to the cuſtom ; and in this caſe no 
difficulty could ariſe on that head, becauſe it appears that the fact 
was committed on the Kenti/h coaſt. At all events, if the bye-law 


be void as far as reſpects that word, the reſt of the bye-law may be 


ſupported, Secondly ; as it appears that the party was preſent at 
the time, there was no occaſion for any ſummons for him to attend: 
nor was it neceſſary to go into evidence, becauſe he did not deny 
the charge: but he having heard the charge, and declaring that he 
would not pay the penalties, and not wiſhing for further time, 
the Company proceeded to pronounce their judgment at once. 

But the Court were clearly of opinion that the return could not 
be ſupported, on account of the irregularity of the proceeding. 


They hd that it ſhould have been proved that the proſecutor had 


A a 2 committed 


If the term itſelf be uncertain and indefinite, it 
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committed the offence; inſtea of which the defendants preſumed 


him guilty, and called upon him to ſhew cauſe why he ſhould 
not pay the penalties ; and that this was a deciſive objection. 
Lord KENTON, Ch. J. ſaid, I do not agree with the counſel for 
the proſecutor in the whole of his objection to the bye-law. It 
muſt be remembered that the Company are partners as well ag 
freemen. There is nothing illegal in partners agreeing to prevent 
any one partner carrying on a ſeparate trade elſewhere on his own 
account; and if not, I do not ſee any reaſon why the ſame thing 
may not be prevented by a bye-law in the caſe of a company like 
the preſent. With regard to the form of the bye. law indeed; 
though a bye-law may be good in part and bad in part, yet it can 


be ſo only where the two parts are entire and diſtinct from each 


other. As to the irregularity of the proceedings in this caſe; 
perhaps the proſecutor's appearing may have diſpenſed with the 
neceſſity of any ſummons to him to attend: but ſtill the charge 
againſt him ſhouid have been proved. The proceedings alſo ſeem 
to be objectionable on other accounts; it does not appear that the 
disfranchiſement was by a court having authority to remove the 
proſecutor. Where a power of removal is not given to any par- 
ticular part of a body, it reſts with the company at large. In this 
caſe it is not ſtated that the court, at which the proſecutor was 
removed, was a court conſiſting of the whole body, but it is called 
a Water Court, which may bs compoſed of the whole company or 
only of ſome part of it; and if the latter, it ſhould appear that 
they had the power of removal. Beſides which, every member 


of the company having power to disfranchiſe ſhould have notice 


Thurſday, 
New. 1 4th. 


The defend- 
ant has as 
many plead- 
ing days to 
piead after 
oyer is grant- 
©: as he had 
when it was 
de manded. 


to attend for that particular buſineſs. However it is not neceſ- 
ſary to give any judicial opinion upon theſe points: it is ſufficient 
to ſay that the return muſt be quaſhed for the objection alluded 
to, that the charge of which the proſecutor of this writ was ac- 


cuſed was not proved. 


So the return wasquaſhed, and a peremptory mandamus awarded. 


WEBBER again/t AUSTIN. 


PRE declaration in this caſe was delivered in laſt Eaſter term, 

' with notice to plead within the four firſt days of Trinity term. 
The defendant demanded oyer of the bond on whieh the aQioa 
was brought on the third day of the Zafter vacation, which was 


given on the day before the eſſoign- day of Trinity te term. Oa the 
fiſth 
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keep him out, againſt the peace, & c. The third count was to 
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fifth day of Trinity term the plaintiff ſigned judgment for want of 1799. ( 
a plea; to ſet aſide which judgment a rule niſi was obtained in ——_ ——= 
the laſt term, on the ground that a defendant has as much time to Wenge 


and that the general expreſſion uſed iu the books of practice (a), 
« that the party has he ſame time to plead after oyer is granted as 
he had when it was demanded,” muſt be underſtood to mean 
« as much time in term time, —as many pleading days ;” other- 
wiſe (they obſerved) if Nr were demanded on the laſt day of 
Trinity term and given the day before 1Michaelmas term the de- 
feudant would not he obliged to plead until the Eaſfer term fol- 
lowing. But, under Yo AED, Hs of this caſe, this judg- 
ment was ſet aſide on certain terms. 

Gibbs in ſupport of the rule. 

Pell againſt it. 


© Vid. Powell v. Gay, 2 Str. 705. ; Tidd's Pratt. 247. WM 9.3 and re; s Pr, 
B. R. 259. 6th edit. 


The Kino againſt WiLsoN and Eleven Others. Siundey, 
| Nov. 16th. 


HIS was an indictment for a forcible entry and detainer at An indid- 
common law. The firſt count ſtated that the defendants on, e 


Kc. in the pariſh of St. Peter in the county of the borough of hae, charg- 


the de- 
Carmarthen with force and arms, unlawfully, and injuriouſly, and — : 


with a flrong hand, entered into a certain mill, and certain lands with having 
| : a : : ? unlawfully 

and houſes, and the ſcites of a certain mill and certain houſes, ard with 4 

with the appurtenances, being in the poſſeſſion of M. Lewis, and T 414 


en ered the 
him the ſaid M. Lewis from the poſſeſſion of the ſaid premiſes rat 
unlawfully and injurioufly, and with a firong hand, expelled and jr on, 
put out, and unlawfully and injuriouſly kept him out, and ſtil} from the 
policlion, 
is good, 


the ſame effect, only varying in the deſcription of the premiſes, 
The ſecond and fourth counts were the ſame as the firſt and third 
reſpectively, only omitting the words 2vith a ftrong hand. To all 
theſe counts there was a general demurrer, and joinder in de- 
murrer. 


Aa 3 Bedſerd, 


| again 1657 
plead after oyer has been granted as he had when oyer was de- Fo oo | | 
manded, and conſequently that the judgment was ſigned too _— 2 | . 
The caſe ſtood over to this day, when "7 

The Court (after conferring with the Maſter) ſaid thay were . 
clearly of opinion that the preſent judgment was regularly ſigned; li | 
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Bedford, in ſupport of the demurrer, contended that the india. 
ment upon the face of it charged only a private treſpaſs, and not 
a public breach of the peace indictable. It is laid down by Haw. 
tins (a) that no indictment for a forcible eutry lay at common law 
where the party had lawful right of entry; but that ſuch indidt. 
ment can only be maintained on the ſtatutes (5). And though it 
has been ſince holden in the caſe of The King v. Bathurſt (e) that 
an indictment lies at common law for a forcible entry into a 
dwelling-houſe ; yet that has been adverted to in ſubſequent caſes 
as the ſingle exception to the general rule. To ſupport an indi. 
ment at common law ſome ſpecific violence conſtituting a breach 


of the peace muſt be charged on the record; and therefore where 


ſuch facts are ſtated in the indictment as accompanying a forcible 
entry, the indictment may be maintained on account of the breach 
of the peace ſo ſtated, but not on account of the forcible entry 
itſelf, Theſe principles are clearly eſtabliſhed by the caſes of 
The King v. Bathurſt (c), The King v. Storr(d), and The King . 
Bake and others(e). Storr's caſe was an indictment for unlaw- 
fully entering a man's yard, and digging the ground and erecting 
a ſhed, and unlawfully and with force and arms expelling the 
owner. The Court quaſhed it on the ground that the nature of 
the force uſed did not appear on the face of the indictment, and 
that nothing more than a common treſpaſs could be implied from 
the words vi et armis. There Afton J. mentioned that he took 
Mr. Juſtice Deniſon to have ſaid in the caſe of The King v. Bathuſi 
« that vietarmis was prima facie as good as manu forti : and all the 
Court agreed that that caſe proceeded on the ground of its being 
a forcible entry into a dave//ing-houſe. But as the firſt count in the 
caſe of R. v. Bathur/t charged the offence to be committed manu 


forti as well as vi et armis, if that had been ſufficient, there would 


have been no neceſſity to reſort to ſuch a diſtinction. The other 


_ caſe of an indictment agaiuſt Bate and fifteen others () was quaſh- 


ed on the ſame ground; becauſe the actual force uſed did not 
appear upon the face of the indictment, ſo that the Court might 
ſee that it was ſuch as amounted to a public breach of the peace: 


and there all the Court agreed that the mere number of perſons 


(a) 1 Haul. c. 64+ / 1, fe. 

(5) Via. ſtatutes 5 Ric. 2. c. 8.; 15 Ric. 2. e. 2.3 $ Hen. 6. c. 9.3 31 Elix. c. 11. ; 
and 21 Fac. 1. c. 15. 5 | | 

(e) Sayer's Rep. 32 5. ; and vide 3 Burr. 1699. 1702, the ſame caſe referred to, 

(4) 3 Burr. 1698. (e) J. 1731. A. 
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charged to be preſent made no difference. All the caſes where 
the indictment has been ſuſtained upon the words manu forti, 


359 
1799. 


—k ᷑ ‚— OR 


without ſhewing what the force was, have been founded upon The Kine 


the ſtatutes againſt forcible entry and detainer: and in thoſe it 
has been holden ſufficient for the indictment to purſue the words 
of the ſtatutes. In a proſecution under thoſe acts the principal 
object of the party is to obtain reſtitution of the premiſes, and 
therefore it partakes more of a civil remedy. But this is an 
indictment at common law, where the breach of the public peace 


is the giſt of the offence, which ought to be apparent upon the 


face of the record. There are alſo good general reaſons for not 
ſuffering parties to convert actions of treſpaſs into indictments; 
for they thereby become witneſſes in their own cauſes, and ſave 


the coſts in caſe they do not ſucceed. 


Walton, contra. Though it may be admitted that the ſecond 
and fourth counts cannot be ſupported, yet the firſt aud third may, 
on the ground that charging the forcible entry to have been made 
manu forti is a ſufficient allegation of an actual force uſed, amount- 
ing to a breach of the peace; more eſpecially when it appears to 
have been committed, as is here charged, by twelve perſons ; 
for ſuch a number, as Hawkins (a) obſerves, is of itſelf calculated 
to ſtrike terror. Beſides which, the fact charged is the expelling 
a man from the poſſeſſion of his houſe, which in its nature implies 
ſome perſonal violence. This caſe differs from thoſe cited, where 
indictments only alleging the offence to be committed vi et armis 
have been quaſhed ; for manu forti implies ſomething more than a 
conſtructive force in law, In the Queen v. Dyer (b), exception 
was taken to an indictment for a forcible entry into land, that it 
was not alleged to be manu forti, according to the words of the 
ſtatute 5 Ric. 2. c. B.; but the Court refuſed to quaſh it, ſaying 
that at common law a party was indiCtable for entering into land 
where his entry was not lawful, though there were no force ; but 
that the ſtatute forbids it even where the entry is lawful. In 
Jopſon's caſe (c) the Court refuſed a ſimilar application; though 
the indictment only charged that the defendants, five in number, 
and ſeveral others, unlawfully aſſembled to diſturb the peace, and 
with force and arms unlawfully broke and entered a mine of black 
lead, &c., and unlawf ully took and carried away 60 pounds weight 


% Vid e e 65. F 15 4. 4, f. (% 6 Med. 96. 
(5) Mentioned in 3 Burr. 1702. | | 
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of lead, &c. Here the force is as apparent on the face of the 
indictment as it was there; for here it is ſtated that the defendants 
with a ſtrong hand expelled the proſ:cutor from his houſe. It ig 
true that the caſe of the King v. Bathurſt turned in great meaſure 
upon the circumſtance of the entry having been made into a dwell. 
ing-houſe : but the principle muſt extend equally to the preſent 
caſe; for there is no reaſon for ſaying that the breach of the 
public peace is more apparent in the one caſe than the other, 
As to the general impolicy of permitting the party grieved to be a 
witneſs in his own cauſe, it does not apply more ſtrongly to this 
than to many other criminal caſes. 


Bedford, in reply, ſaid that in F:p/on's cafs an unlawful aſſembly 
was charged, which in it{c}! was an indictable offence. That 28 
to Dyer's cafe in Modern Rep., being prior to the caſes firſt cited 
and contradictory to them, it mult be taken to have been over- 
ruled. That the words manu {orti were no deſcription of the 


force, but a mere qualification of the act, and had only the ſame 
effect as the terms e/onicuſ?y or unlawfully in an indictment; 


which would not be ſuſſicient to deſcribe the offence if the fact 
ſtated appeared not to be felony or unlawful. 


Lord KEN TON, Ch. J. It i is perfect l clear that a mere treſpaſs 
which is the ſubject of a civil action, and where the words vi et 
armis are introduced as matter of form, cannot be converted into 
an indictable offence. But there 1s no doubr but that the offence 
of forcivle entry is indictable at common law, though the ſtatutes 
give other remedies to the party grieved, reſtitution and damages; 
and therefore in an indictment on the ſtatutes it is neceſſary to 
{tare the intereſt of the proſecutor : but I do not know that it has 
ever been decided that it is neceflary to allege a greater degree of 
force in an indictment at common law for a forcible entry than 
in an indictment on the itatutes. - In the ceaſes cited a diſtinction 
ſeems to have been taken between a forcible entry into a dwellings 
houſe and a forcible entry into other kinds of property, and it has 
been ſaid that a J-is degree of force need appear in an indictment 
in the former cafe than in the latter, But the hmple queſtion here 
is whether the facts ilated in this india ment, if they be proved as 
laid, do not amount to an indictable offencg? It is alleged that 
twelve perſons with force and arms and with a ſtrong hand violently 
entered into a certain mill and lands and houſes and «<xpelled the 


prolecutor: whether or not theſe facts will be proved is another 
queſtion; . 
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queſtion ; - but if they be proved as laid, God forbid that it ſhould 
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not be an indictable offence ! the peace of the whole country ——— 


would be endangered if it were not ſo. It is ſaid however that " 
the number of the defendants in this caſe is not equal to that in ha ror 
and ot 


one of the caſes where the indictment was quaſhed, and where 
the Court ſaid that the number of the defendants alone would not 
make it an indictable offence : but from what is there ſaid it does 
not follow that the Court would have decided that the indictment 
could not have been ſupported, 1t it had charged the defendants 
with having committed the ſame degree of violence that is ſtated in 
this indictment, Therefore in determining that the firſt and third 
counts in this indictment may be ſupported, we ſhall not over- 


| . rule any of the caſes that have been cited, and we ſhall give effect 


to a part of the law that ought to be preſerved, namely, that no 
one ſhall with force and violence aſſert his own title. The ſecond 
and fourth counts are very properly abandoned by the proſecutor. 
GRosE, J. The ſecond and fourth counts being given up, the 
only queſtion before us 1 whether or not the firſt and third counts 
can be ſupported. I thoroughly agree with thoſe caſes in which 
it has been decided that an indictment at common law for a 
forcible entry may be maintained, I admit that there appears 
to be a little confuſion in the different caſes on this ſubject ; in 
ſome it ſeems as if the words © manu fort!” were conſidered to be 
of the eſſence of the offence, while in others it is ſaid that they 
mean no more than vi et armis. But I am not aware of any caſe 
in which it has been holden that an indictment ſimilar to thoſe 


counts in the indictment now in diſpute could not be ſupported. 


Then we muſt reſort to principle: now it is here ſtated that at 
one time twelve perſons with a ſtrong hand entered into houſes 
belonging to the proſecutor, and with a ſtrong hand violently ex- 
pelled him this is clearly a public breach of the peace and the 
ſubject of an indictment. The words “ with a ſtrong hand“ 
mean ſomething more than a common treſpaſs. Therefore I am 
of opinion that the firſt and third counts are good. 

Lawrence, J. Every indictment muſt charge ſufficient to 
ſhew to the Court that the defendant has done that which in law 
is an indiCtable offence. And it has been ſettled in the cafes 
alluded to that it is not ſufficient in an indictment for a forcible 
entry to charge the defendant with having entered vi et armis, 
which is the degree of foro ti the Jaw aſeribes to every common 
treſpaſs or entry on /and, but that it is neceſſary toallege that degree 
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CASES W MICHAELMAS TERM 


of force and violence } in fact which conſtitutes the offence, The 
queſtion therefore in this caſe is whether or not the words «with a 
{trong hand” do not imply that degree of force. The ſtatutes uſe 


the words © with a ſtrong hand” as deſcribing that degree of force 


which makes an entry or detainer of lands criminal, and entitles the 
proſecutor under circumſtances to reſtitution and damages. Andin 
an inditment on the ſtatute it is ſufficient to ſtate that the defend. 
ants entered « with a ſtrong hand;” it being conſidered that thoſe 
words imply that the entry was accompanied with that terror and 
violence that conſtitutes the offence. Baude's caſe (a) ſhews that 
thoſe words are ſufficient in an indictment on the ſtatute. There 
it was charged that the defendant vi et armis ac manu forti ex. 
pulit, &c.; and though ſeveral objections were taken to the in- 
dictment, it was not objeCted that a ſufficient degree of force waz 
not alleged to make it an indictable offence. So in Raft. Ent. 
354. there is a count that the defendant manu forti entered, &c. 
And this precedent is in a book of the greateſt authority. Hence 
it appears that it was then thought that charging the entry to be 
manu forti was ſufficient to conſtitute a forcible entry within the 
meaning of the aCts of parliament : but as it is clear that in order 
to ſuſtain an indictment on the ſtatute it is neceſſary to prove ſuch 
a degree of force as would amount to a public breach of the peace 
at common law, why may not thoſe words in an indictment at 
common law ſatisfy the Court that the entry was attended with the 
ſame degree of violence ? No particular technical words are ne- 
ccflary in ſuch an indictment: all that is required is that it ſhould 
appear by the indictment that ſuch force and violence have been 
uſed as conſtitute a public breach of the peace; as is manifeſt from 
the caſes cited, particularly that of R. v. Bathurſt and others, 
There the indiQtment conſiſted of five counts: the firſt ſtated that 
the defendants with force and arms and with a ſtrong hand entercd 
2 certain meſſuage with the appurtenances, &c., concluding contri 
formam ſtatuti; the three next counts were for a forcible entry 
into cloſes ; the fifth count was for a forcible entry at common lay 
into a dwel/ing-houſe ; but in none of them, except the firſt, were 
the words * with a ſtrong hand” uſed. All the Court agreed that 
the firſt count could not be ſupported on the ſtatute, becauſe it 
did not ſt re what intereſt the proſecutor had in the houſe : but 


Ryder, Ch. J. and Fofer, J. thought that it was good at common 
law, though Mr. J. Deniſon doubted, becauſe it concluded 


(a) Cre. Fac, 41. 
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againſt the form of the ſtatute, and it had never been holden that 1599. 


indictments which were informal as indictments on the ſtatutes 


could be ſupported at common law by rejecting ſuch concluſion. The Kine 


The three next counts were conſidered as bad: but it was ruledthat 
the fifth count was good: and Ryder, Ch. J., ſpeaking of the fir 
count, ſaid “The words © manu forti” are underſtood to import 
ſome thing criminal in its nature; ſomething more than is meant 
by the words ( vi et armis.” And there is a much more ancient 


| caſe than that in which the ſame thing was ſaid. In Sry. 135. 


exception was taken to an indictment for a forcible entry, be- 
cauſe the words manu forti were omitted, when Rolle, Ch. J. ſaid 
that thoſe words ſhould have been uſed * to diſtinguiſh this kind 
of entry from an ordinary treſpaſs.” So that he thought that 
thoſe words imported a greater degree of violence than the com- 
mon words in treſpaſs © vi et armis.” As therefore thoſe words 


are inſerted in the firſt and third counts of this indictment, Iam 


of opinion that thoſe counts are good, eſpecially conſidering the 
number of the defendants ; and that judgment muſt be given for 
the Crown on thoſe counts. EE | 

Le BLanc, J. Two objections have been taken to this indict- 
ment: 1ſt, That this is not an offence indictable at common law; 
and 2dly, that even if it be, the firſt and third counts of this 
indictment do not charge a ſuſhcient degree of force to make it an 
indictable gffence. The three caſes that have been cited, two 
from Burrow and the other from Sayer's Reports, are deciſive 
authorities to ſhew that an indictment for a forcible entry may be 
maintained at common law, provided the indictment charge the 
defendants with having uſed ſuch force as conſtitutes a public 
In the two caſes in Burrow it was holden 
that the words © with force and arms” were not alone ſufficient to 
make it an indictable offence at common law, for this reaſon chief- 
ly, that that is the conſtant form of expreſſion uſed in actions of 
treſpaſs : but it ſeems to have been admitted that if enough is al- 


leged in an indictment to impute actual force tothe defendants, the 
indictment is good at common law. Now in this caſe there are 


other words beſides „ vi et armis,” namely, © with a ſtrong hand” 
and © unlawfully.” My Brother Lawrence has obſerved that with 
a ſtrong hand” are the words uſed in the ſtatutes and I think that 
thoſe words mean ſomething more than “vi et armis,” which are 
the mere formal words in an action of treſpaſs. I am therefore of 
opinion that the allegation, that the twelve defendants with force 
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1799. and arms and with a ſtrong hand unlawfully entered and expelled 

the proſecutor, does impute to the defendants a degree of force 

The 1 and violence ſufficient to ſupport this indictment. Conſequently 
Wfreen I concur in the opinion given by the Court that judgment muſt 
and others. be given for the Crown on the firſt and third counts. 


Judgment for the Crown on the firſt and third counts, 


On a ſubſequent day in the term, 

Lord KEN VON, Ch. J. ſaid, We wiſh that the grounds of our 
opinion may be underſtood. We do not in the leaſt doubt the 
propriety of the deciſion in this caſe the other day, but we deſire 
that it may not be conſidered as a precedent in other caſes to which 
it does not apply. Perhaps ſome doubt may hereafter ariſe re. 
ſpecting what Mr. Serjt. Hawkins ſays, that at common law the 
party may enter with force into that to which he has a legal title, 
But without giving any opinion concerning that dictum one way 
or the other, but leaving it to be proved or diſproved whenever 


that queſtion ſhall ariſe, all that we wiſh to ſay is that our opinion 


in this caſe leaves that queſtion untouched, it appearing by this 
indictment that the defendants wnlawfully entered, and therefore 
the Court cannot intend that 10 had any title. 


Kurd | : * 
2 1880. rares and Another againſt Aus. 


This Oo: IN May 1796 a — of bankrupt ifſued againſt the de- 
charge ade. fendant, under which he was declared a bankrupt, and the 


fendant out 
af cudodybn plaintiffs were choſen his aſſignees, and have ſince made two divi- 


sling — dends, of which the plaintiffs received their ſhares in common with 
mon bail, on 


the ground the other creditors. After which, on the 23d of October laſt, they 


thar the arreſted the defendant for 100 J., being the reſidue of 130/. the 
Plaintiffs at | os . . 
whoſe ſuit amount of the original debt. And on a former day in this term 


he was ar- Lambe moved to diſcharge the defendant out of cuſtody on filing 


reſted were SS 
aſſignees un- common bail. He admitted that the Court of Chancery will in 


der a com- f ; ; 
miſſion of Tome caſes permit a creditor who has proved his debt under a com- 


bankropt miſſion to wave his advantage under ſuch commiſſion, and proceed 


ſued out 

above three at law for the recovery of his debt: but he ſaid that no caſe has 
ears ago 

Tint the gone the length of the preſent, where the aſſignees aſter poſſeſſing 

rere themſelves of all the bankrupt's property and receiving dividends 

under WAIC 

they had received dividends. But they ſuſpended the execution of the rule on the ſheriff to bring in 


under 
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under the commiſſion have been ſuffered afterwards to proceed 


365 
1799. 


at law. And ke obſerved that if the Court of Chancery would ——— 


rohibit them on the ground of having made their election, this 
Court will not ſuffer them to arreſt the perſon of the bankrupt. 
On the ſame principle, in the caſe of Aylett v. Harford (a), the 
Court refuſed to ſuffer a creditor, who had proved his debt and 
acquieſced under the commiſſion above a twelvemonth, to reſort 
to the bankrupt's bail in an action commenced before ſuch com- 
miſſion iſſued. 

Eſpinaſſe oppoſed this in the firſt inſtance ; and referred to the 
caſes Ex parte Ward (b), and Ex parte Dorvilliers (c), to ſhew 
that the circumſtance of a creditor being choſen aſſignee under 
the commiſſion does not preclude him from proceeding at law 
againſt the bankrupt z though the Court of Chancery will not 
ſuffer a petitioning creditor to do ſo. At any rate he inſiſted that 
this was only a ground for an application to the Lord Chancellor 
and not for a ſummary application to a court of law, as was lately 
determined bygthe Court of Common Pleas in the caſe of Hill v. 
Reeves (d). 

The Court ſaid ghey would look into the caſe cited from the 
Court of Common Pleas; and on this day | 

Lord Kenvon, Ch. J. fald that as that Court had referred the 
complaint of the defendant to the Court cf Chancery, which was 
the uſual forum for the deciſion of ſuch queſtions, this Court 
would follow the ſame example. That it was a ſettled rule not 
to ſuffer a petitioning creditor to ſue the bankrupt at law; but 
that in other caſes the Court of Chancery would allow the (e) 
creditors reaſonable time to make their election after they had 
proceeded under the commiſſion. But that Court had precluded 
parties from purſuing their remedy at law aftcr much leſs acqui- 
eſcence than three years. 

Therefore the Court diſcharged the preſent rule: but the plain- 
tiff having ruled the ſheriff to bring in the body, they ſuſpended 
the execution of that rule in order to give the defendant an op- 
portunity of applying to the Court of Chancery. 


(a) 2 Blac. Rep. 1218. () 1 All. 153. 

(e) Ib. 221. (4) By. & Pull. Rep. 424. 

(e) Vid. Ex parte Capet, 1 Ak. 220. where the Lord Chancellor permitted the plain · 
tiff, one of the aſſignees of the bankrupt, to proceed at law; on refunding what he had re- 
a as dividends under the commiſſion, | 
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Tueſday, 
Nov. 19th. 


Plaintiff co- 
venaiited to 
ſell to the 
defendant a 
ſchool- 
houſe, &c. 
and to con- 
vey the ſame 
to him on or 
before the 
itt Auguſt 
2797, and to 
deliver up 
the poſſeſ- 
ſion to him 
on 24th 
June 1796; 
and in con- 
federation 
thereof de- 
fendant co- 
venanted to 
pay the 
plaintitF . 
120 J. on or 
before the 
ſaid 1ſt Au- 
g*ft 1797 : 
held that the 


coven nt to 


convey and , 


thar tor the 
payment of 
the morey 
were depend- 
ant Cove- 
nants ; and 
that the 


plaintiff 


could not 
maintain an 
action tor 
the 1201. 
without 
averring that 
he had con- 
veycd or ten- 
dei ed a con- 
veya ce to 
the gele- 
ant. 


CASES IN MICHAELMAS TERM 


GLAZEBROOK, Clerk, againſt Wooprow, Clerk, 


1 covenant the declaration ſtated that by articles of agreement 

under ſeal made on the 1oth of March 1796 between the 
plaintiff and the defendant, (after reciting that the plaintiff hag 
eſtabliſhed a grammar- ſchool at Harrington in which he · had man 
ſcholars, and for the purpoſe of conducting the ſaid ſchool with 


convenience had poſſeſſed himſelf of a piece of ground on which 


he had erected a building appropriated to inſtruction, &c., and 
being about to leave Farrington had agreed with the defendant 
to ſell to him not only his right title and intereſt in the ſaid 
ground and building, ſubject to a yearly ground rent of 167. and 
64. payable to J. Blackburne in ſee, but to ſurrender to him the 
pupils he then had under his care fo far as in him lay, together 
with all bencfit ariſing therefrom, for the conſiderations therein- 
after mentioned, ) the plaintiff covenanted and agreed to and with 
the defendant that he, the plaintiff, would on or before the iſt of 
Auguſt 1797 convey to the defendant his heirs, &c. the ſaid 
ground with the buildings thereon erected, fubjeCt as aforeſaid, 
and the fixtures therein, for all the plaintiff's right title and in. 
tereſt in the premiſes, and would on or before the 24th of Jun: 
1796 ſurrender up the uſe and enjoyment of the ſaid premiſes and 
deliver over as far as in him lay all the pupils he might then hap- 
pen to have under his care to the care of the defendant, and all 
the profits ariſing from them, and alſo that he the plaintiff would 
in the mean time uſe his utmoſt endeavours with the parents and 
guardians of the children committed or to be committed to his 
care in Warrington to induce them to continue their children un- 


der the care and tuition of the defendant, &c.; and in corfidera- 


tion theresf the defendant covenanted and agreed to and with the 
plaintiff that the defendant his executors, &c. would on or before 


the ſaid 1ſt of Auguſt 1797 pay the plaintiif his executors, &c. 


the fum of 120. with lawful intereſt from the iſt of Januar) 


next preceding the ſaid iſt of Augyft. The plaintiff then averred 
that in purſuance of the ſaid articles he afterwards, viz. on the 
ſaid 24th of Zune 1796, ſurrendered up the uſe, and enjoyment of 


the ſaid ground with the buildings, &c. to the defendant who there- 
upon entered upon and became and was and from thence hitherto 


hath been and ſtill is thereof poſſeſſed, and alſo then delivered over 
as 
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as far as in him lay all the pupils he then had under his care and 
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all the profits, & c.; and although the plaintiff had well and truly ——— 


rformed every thing elſe in the ſaid articles contained on his part, 


yet proteſting that the defendant had not performed any thing in 


the ſaid articles contained on his part, the plaintiff averred that 
the defendant did not on the ſaid 1ſt of Auguſt 1797 or at any 
other time before or ſince pay the ſaid 120/. with intereſt, & c. to 
the plaintiff, but wholly refuſed to pay the ſame, &c. where- 
fore, &c. f 

To this the defendant pleaded, rt, that from the time of making 
the ſaid articles until and on the iſt of Auguſ 1797 he (the defend- 
ant) was ready to accept a conveyance of the ſaid ground in the de- 
claration mentioned with the buildings, & c. for and during all the 
plaintiff's right title and intereſt in the ſame, and at the ſame time 
to pay the ſaid 1201. in the declaration mentioned with intereſt, 
&c. if the plaintiff would have made or procured any ſuch convey- 
ance or aſſurance, yet that the plaintiff did not on or before the ſaid 
iſt of Auguſte ty) or at any time fince convey to the defendant the 
ſaid ground with the buildings, &c. for and during all the plaintiff's 
right, &c. ; wherefore the defendant bad not paid to the plaintiff the 
ſaid 120ʃ., &c. There was a ſecond plea to the like effect; ſtating 
that the plaintiff had not tendered any conveyance of the pre- 
miſes, & c. 1 7 

To theſe pleas there was a general demurrer, and joinder in 
demurrer, | 

Yates in ſupport of the demurrer. The queſtion is whether the 
covenant to convey, and the covenant to pay the ſtipulated price, 
be dependant covenants, or whether they be mutual and inde- 
pendent covenants, for the breach of which the parties muſt re- 
ſpectively reſort to their remedy by action. It may be admitted 
that if the performance of a covenant, for the breach of which 
the defendant is charged, depends upon a prior act to be done by 
the plaintiff, the non-performance of ſuch prior act may be 
pleaded in bar of the plaintiff's action. But here the covenants 
are independent; and therefore it was not neceſſary in order to 
maintain the action for the 1201. for the plaintiff to aver the exe- 
cution or tender of a conveyance on or before the iſt of Auguſt 
1799; conſcquently the allegation of the non- performance of 
thoſe as by the defendant in his pleas is no bar to the plaintiff's 
recovery. It has been long ſettled that no preciſe form of words 
is neceffary to make a covenant, precedent, mutual, or ſubſequent, 
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ant only covenanted to pay the money “ in conſideration thereg, 
&c. i. e., of all that the plaintiff had before engaged to do, the be 


1799. but it depends upon the intention of the parties and the good ſenſe | aye 
— of the thing. Thorpe v. Thorpe (a). It was there ſaid that where | the 
weir gs th the things to be performed by the partics reſpectively are to be | pla 
again} done at differeut times, that ſhews that the covenants are not de. 25 
Woopzow. pendant one on the other, but that the parties look to different | but 

remedies to ſecure the pertormance of them. Now here the de. 12 
fendant was to be put in poſſ<ſhon of the premiſes and of the pu- | bu 
pils of the ſchool on the 24th of June 1796, and it was not until | cal 
the 1ſt of Auguſt 1797 that che conveyance was to be executed and | the 
the money paid. The defendant therefore has long ago had the ad- | of 
vantage of the partial ex-cution of the contract, by being put in fei 
poſſeſſion of the ſchool and of the emoluments ariſing from it, de 
which is the material and ſubſtantial part of the contract. The | no 
ſame doctrine was laid down in Campbell v. Jones (b). There one, F 
who had obtained a patent for an improved method of bleaching = co 
linen, &c. contracted with the defendant in conſideration of 2500. 8 tb 
paid down and of 250/. more to be paid on a certain day or ſooner, = ac 
to inſtruct him in his art, and the defendant covenanted to pay the 4 Al 
further ſum on that day or ſooner if the plaintiff inſtructed him p 
before: there the Court held that the times ſtipulated for the 5 Pa 
performance of the reſpective acts being fixed, the one could not m 
be ſaid to depend on the other; and accordingly the plaintiff had . be 
judgment in covenant for the 2501. without averring that he had 8 tl 
given the defendant the neceſſary inſtruction, in reſpect of which Y ti 

the money was to be paid. If it be objected that here the words ME 7" 
of the covenant ſhew a condition precedent for that the defend- f 7 
= d: 


caſe of Boone v. Eyre (c) is an authority in anſwer to ſhew that 7 th 
thoſe or the like expreſſions do not in themſelves make a condi - W 
tion precedent, if on the whole the intention of the parties ap- 5 d. 
pears to have been otherwiſe. There the plaintiff had fold a EC p 


plantation in Dominica and the negroes thereon to the defendant 
under certain covenants, in conſideration of 5090/7. and a cer- 
tain annuity ſor lives; and the defendant covenanted with the 
plaintiff that, he the ſaid plaintiff weil and truly performing 


eu Mt IR FIR 
Q- 


all the covenants in the ſaid indenture of fale contained,” 7 G 
the defendant ſhould pay the ſaid annuity: and in an action 5 l 
on the covenant for non- payment of the annuity the plaintiff 10 t 
(a) Salk. 171. (3) Ante, 6 vol. 570, (e) 2 Blac. Rep. 1312. 5 
5 8 aãverred 2 
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ayerred performance generally of all the covenants on his part 1 


the defendant in anſwer pleaded ſpecially non- performance by the 
laintiff of certain covenants contained in the indenture of ſale, 


as that he had no title, and had not delivered poſſeſſion, &c. ; 


but the Court on demurrer gave judgment for the plaintiff, on the 
ground that thoſe words did not make a condition -precedent 
put that the covenants were mutual and independent. Now that 
caſe cannot be diſtinguiſhed on principle from the preſent ; for 
there the annuity was in the nature of a payment for the eſtate, 
of which it was admitted that the plaintiff had not put the de- 
fendant in poſſeſſion : whereas here the defendant has had the 


benefit of the eſtate, and has his remedy on the covenant for the 


non-execution of the conveyance. 


Wed, contra, agreed in the general principle firſt ſtated, but | 


contended that upon the plain ſenſe and reaſon of the contract 
the conveyance and the payment were intended fo be concurrent 
acts. The ſame day was named for the performance of both; 
and it would be unreaſonable, merely becauſe the defendant was 
put in poſſeſſion of the premiſes, that he ſhould be compelled to 
pay the purchaſe- money before a title was made to him; for he 
might be evicted by an ejectment immediately after, and would 
be driven to his remedy in a court of equity. In the caſes cited 


the reſpective acts of the parties were to be performed at different 


times : but here though the plaintiff was to do one aCt before, 
yet the material acts were to be done on the 1ſt of Auguſt 1797, 
and the defendant only covenanted to pay the money on that 
day in conſideration of the plaintiff having performed all that he 
had engaged to do on or before that day. This caſe is in effect 
the ſame as that of Goodiſon v. Nunn (a), where the plaintiff ha- 
ving agreed to ſell the defendant his eſtate for 2 10. on a certain 
day, in conſideration whereof the defendant covenanted to pay 
that ſum on that day and on failure to pay 21/., the Court held 
them to be dependent covenants, and that the plaintiff could not 
recoyer the 21/7, without ſhewing a conveyance or at leaſt a ten- 
der of one on his part. 

Yates, in reply, ſaid that this caſe was different from that of 
Goodiſon v. Nunn, inaſmuch as there no part of the conſideration 
was performed by the plaintiff, and all was to be done at one and 


the ſame time : whereas here the material and beneficial part has 


(a) Ante, 4 vol. 761. 
Vol. VIII. 15 B b been 
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been performed, namely, the putting the defendant in poſſeſſion 
of the premiſes and of the emoluments ariſing from the ſchool, 
and a different day was appointed for the performance of what 
was ſtipulated to be done by the defendant. 

Lord KENTON, Ch. J. The caſes which have been mentioned 
are in my recollection; and although I have not the leaſt doubt 
what the ſenſe and juſtice of this caſe require to be done, yet if 
I foupd that I ſhould thereby tranſgreſs any technical rule of law 
which had been eſtabliſhed, I would not ſet up my opiuion againſt 
the wiſdom of thoſe who are gone before me. But I am fully (a, 
tified that what juſtice requires to be done in this caſe will not 
contravene any principle of law which has been eſtabliſhed in 
thoſe caſes. 'The general rule which governs them all, is that 
every man's agreement is to be performed according to his in- 
teat, as far as that is to be collected from the particular inſtru. 
ment. Now here the caſe is that the plaintiff, being in poſſcſ- 
ſion of a ſchool, covenanted with the defendant to convey to lim 
the good-will of it (if I may uſe the expreſſion) and the building 
itſelf on or before the 1ſt of Augu/? 1797, and in the mean time 
he conſented to put him in poſſcſhon of the premiſes on ſome 
prior day : on the other hand the defendant engaged to pay him 
a ftipulated price in conſideration of all that the other had under. 
taken to do on or before the ſame iſt of AugyF, And now the. 
plaintiff who is to execute the conveyance, and who is alſo the 
perſon to pay for it, not having made it, or made a tender of it 
to the defendant, nevertheleſs calls upon him by this action to 


pay the conſideration- money. The very ſtatement of ſuch a claim 


* 


is enough to refute it. If theſe be not dependent covenants, it 
is difficult to conceive what covenants are ſo. The very fub- 
ſtance of the conſideration to entitle the plaintiff to receive the 
money was the making of the conveyance required; and it is ad- 
mitted that he has not done it: that makes an endof the queſtion, 
The cafe of Campbell v. Fones was very different from the preſent; 
for there the inſtruction to be given was not to be, and could not 
in the nature of the thing be, performed at the ſame time with 
the payment of the money hy the defendant, for which a certain 
time was limited: whereas no time was limited for giving the in- 
ſtruction. But here the parties have ſtipulated for the convey- 
ance and the payment to be performed at the fame time. And if 
we were to hold otherwiſe in ſuch a caſe as the preſent, the 


greateſt injuſtice might be done; for ſuppoſing, in the inſtance of 


2. | 3 | TY a trader 


ws Se a wt! > 


ny A a «© 2 _X- wk, — www «- 


a trader who had entered into ſuch a contract for the ſale of an 1799. 
eſtate, that between the making of the contract and the final exe- — 
cution of it he were to become a bankrupt, the vendee might be 3 
in the ſituation of having had payment enforced from him, and againf 
yet be diſabled from procuring the property for which he had 0 
paid. The injuſtice of ſuch a N is too manifeſt to be 
inſiſted upon further. 

Grose, J. The queſtion is whether theſe covenants be de- 
pendent or independent; and that muſt be collected from the ap- 
parent intention of the parties to the contract. There is certainly 
ſome confuſion in the books on this ſubject, ſome of the older 
caſes leaning to conſtrue covenants of this ſort to be independent, 
contrary to the real ſenſe of the parties and the true juſtice of the 
caſe. But the later authorities convey more juſt ſentiments; 
and the caſe of Kingston v. Preſton (a) was the firſt ſtrong autho- 
rity in which they prevailed in oppoſition to the former. Nothing 
indeed could exhibit the doctrine which ought to prevail in theſe 
inſtances in a ſtronger point, of view than the circumſtances of 
that caſe; for there, if the plaintiff had prevailed, the molt fla- 
grant injuſtice would have been committed. The fact was that 
the defendant, being poſſeſſed of a very large ſtock in trade, cove- 
nanted with the plaintiff to aſhgn the ſame to him and another 
perſon at the end of a twelvemonth at a fair valuation, when 
deeds of partnerſhip were to be executed between the two laſt 
perſons, and the plaintiff covenanted that he would at and before 
the ſealing and delivery of the deeds procure good and ſufficient 
ſecurity to be given to the defendant and to be approved of by 
him for the payment of a certain ſtipulated ſum by monthly in- 
ſtalments; and there the attempt was by the plaintiff to get poſ- 
ſeſſion of the whole ſtock in trade of the defendant to a great 
amount, without giving him any ſecurity at all, to his inevitable 
ruin. But the abſurdity and injuſtice of the thing ſtruck the 
Court ſo forcibly that they ſaid it could never have been the in- 
tention of the parties that the defendant ſhould ſurrender his 
whole fortune into the plaintiff's hands without the previous ſe- 
curity which he had inſiſted upon, and that he ſhould ſolely rely 
upon his remedy by action for the breach of the plaintiff's cove- 
nant: they therefore gave judgment for the defendant. I have 
ſince found that that was not the firſt caſe where thoſe ſentiments 
began to be entertained ; for it appears from a late publication of 


(a) Cited at large i in Jones v. Barkley, Dougl. 689. 
B b 2 Reports 
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Reports from the manuſcripts of Lord Chief Juſtice Willes that 
in a caſe of Themas v. Cadwallader (a) his Lordfhip noticed the 
injurious tendency of the doctrine which had before that time 
prevailed in theſe caſes ;' and ſeemed very deſirous that the go. 
verning rule ſhould be ſo to conſtrue ſuch covenants as that the 
real intention of the parties ſhould be carried into effect, to attain 
the true juſtice of the caſe. This was afterwards done in the 
caſe of Kingston v. Preſton ; and that has ſince been ſettled to be 
the rule in many caſes. Now here the plaintiff covenanted to con. 
vey on or before the 1ſt of Augy/? 1797, though the defendant was 
to be put in poſſeſſion before. And the reaſon why the convey- 
ance was not to be executed before is obvious; becauſe that was 
the day on which the money was to be paid. Then what is the 


true juſtice of this caſe and the evident meaning of the parties? 
It is plainly this, that the execution of the conveyance and the 


payment of the money ſhould be concurrent acts, and even the 
payment of the intereſt was to be deferred till the iſt of Auguf 
though it was to run from the iſt of January preceding. Then 
there is an end of the queſtion ; becauſe it is not pretended that 
the plaintiff had conveyed cr was ready to convey at the time, 


How far the determination in Boone v. Eyre militates againſt the 
principles I have laid down may be a matter of doubt; but the 


intention of the parties 1s or is aſſumed to be the governing prin- 
ciple of all the late determinations. 

LawaEeNnct, J. The plaintiff's caſe is attempted to be main» 
tained on the ſuppoſed intention of the parties and on authorities, 
iſt, On the intention of the parties, it is ſaid that where one pro- 
miſes to another to perform a certain thing in conſideration of ſe- 
veral matters to be performed by himſelf, he is entitled to main- 
tain an action againſt that other for non-performance of his en- 
gagement, if he himſelf has performed any one of the things ll- 
Therefore that in this inſtance the 
plaintiff, who has covenanted to put the defendant in poſſeſſion 
and to convey the premiſes to him in conſideration of a certain 


ſum, is entitled upon performance of one of, thoſe things, to 
But it is clear 


maintain his action for the conſideration money. 
that if the agreement appear to be that the whole of what the 
plaintiff engaged for was to be done before the money was 
to be paid, it will not follow that, becauſe a part only has been 
performed, he can recover the money, and leave the defendant 


(a) Will.s's Rep. 496. 
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to his remedy upon the agreement for the breach of the other part. 


For whether one promiſe be the conſideration of another, or — 


whether the perſormance and not the mere promiſe be the con- 
ſideration, muſt be gathered from, and depends entirely upon, 
the words and nature of the agreement. Now ſuppoſe the terms 
of the agreement had been that the plaintiff was to put the de- 
fendant in poſſeſſion of and to convey the premiſes to him on or 


before the 1ſt of Auguſt, and that upon the defendant's being put 


in poſſeſſion and the conveyance made to him he was to pay the 
purchaſe- money on or before that day; there could be no doubt 
but that the conveyance mult be made as well as the poſſeſſion 


delivered up before any right to the purchaſe-money would ac- 


crue. Whatever the form of the words may be, if we can col- 
let from the face of the inſtrument that the whole was to be 
performed by the plaintiff befors the money was to be paid, 
nothing ſhort of performance of the whole can enable him .to 
ſuſtain this action for the money. But authorities have been 
cited to ſhew that, where a certain time is fixed for the payment 
of money in conſideration of certain acts ſtipulated to be done, a 
partial performance of ſuch acts is ſuſnicient to found an action 
for the money: but the caſes cited do not warrant ſo general a 
concluſion. Part execution is only a circumitance from whence 
the intention of the parties is to be collected: but nothing is to be 
inferred from it in favour of the plaintiff in this caſe; for though 
the defendant was to be put in poſſeſſion in June 1796, and the 
money was to be paid in Auguy/? 1797, yet as that alſo was the 
time fixed for the execution of the conveyance, it is plain that the 
defendant did not intend to part with his money till his title was 
ſecure, In the caſe of Boone v. Eyre (a), the plaintiff had ſold to 
the defendant an eſtate in Dominica, with the negroes, under the 
uſual covenants for a good title and quiet enjoyment and further 
aſſurances, in conſideration of a ſum in groſs and a certain an- 
nuity for lives, which the defendant covenanted to pay, “ he the 
plaintiff well and truly performing all and ſingular the covenants 
clauſes recitals and agreements in the ſaid indenture of ſale con- 
tained;” and in bar to an action of covenant for the arrears of 
the annuity, beſides aſſigning breaches of ſpecific and partial cove- 
nants, the defendant by his 4th plea pleaded “ that the plain. 


(a) This was cited from the caſe reported in 1 H. Blac. 273. note a. and a!ſ2 from a 
MS. note which is referred to by Lord Kenyon in giving judgment in Campbell v. Jones, 
ante, 6 vol. 573-4 and not from the caſe reported by Mr. Juſt. Blackftone, 2 vol, 1312. 
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tiff at the time of making the ſaid indenture had not in himſelf 
full power true title and good and lawful authority to bargain ſell 
and releaſe the ſaid plantation, and negroes, &c. in manner and 


egainſs form as in the ſaid indenture mentioned.” The Court ſaid it would 


be ſtrange if ſuch a defence were to be allowed, when if any one 
negro on the plantation were proved not to have been the pro- 
perty of the plaintiff, it would bar his action for the annuity, 
The judgment of the Court there went on the ground that, in 
the form the breaches were aſſigned the plea did not ne ceſſarily 
go to the whole of the conſideration. But if the plea had been 
that the plaintiff had no title at all to the plantation itſelf, I do 
not know that it would not have been holden ſufficient. So in 
Campbell v. Jones, the defendant againſt whom the action was 
maintained had the whole of what was to be conveyed to him; 
and the ſubſtantial part of the conſideration was the right of 
uſing the method of bleaching deſcribed in the patent; though 
in addition to that the plaintiff had alſo engaged to inſtru him 
in the uſe of that method ; the not doing of which might be re- 


compenſed in damages. That inſtruction might conſiſtently with 


the plaintiff's covenant as well be given after as before the time 
ſpecified for the payment of the money, and therefore it was not 
neceſſary to be averred in an action to recover the money. There- 
fore neither upon the reaſon of the thing nor the authorities is 
the plaintiff entitled to recover. 

Le BLANc, J. This caſe falls within the rule firſt laid down 
in Kingeton v. Preſton, that no perſon ſhall call upon another to 
perform his part of a contract until he himſelf has performed 
all that he has ſtipulated to do as the conſideration of the other's 
promiſes. This rule (I think) applies to every caſe of a ſale of 
property, where one engages to convey on a certain day, and the 
other to pay at the ſame time; and this, whether the one be 


ſtated in terms to be in conſideration of the other or not. In 


neither caſe will the Court compel one party to perform his part 
until the other has done or has offered to do his own. This is 
the caſe of a covenant for the ſale of a ſchoo!-houſe, where the 
Plaintiff covenanted to convey on or before a certain day, and 
the defendant on or before that day covenanted to pay him. The 


payment therefore is the conſideration for the conveyance, and 
cannot be enforced till that be made or at leaſt offered to be made 
by the plaintiff. But an attempt has been made to bring this 


caſe within the diſtinction taken in ſome of the caſes ; where 
| one 
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one party having had the advantage of all the material part of the 
agreement, the other has been permitted to ſuſtain his action for 
the conſideration, although there may not have been a literal per- 
formance of other parts. Thus in Boone v. Eyre, the ſubſtantial 
part of the agreement being the conveyance of the property in 
reſpect of which the annuity was to be paid, the Court held it to 
be no anſwer to an action for the annuity to ſay that the plaintiff 
had not a good title in ſome of the negroes which were upon the 
plantations, becauſe all the material part of the covenant had been 
performed; and the plaintiff had a remedy upon the covenant 
for any ſpecial damage ſuſtained for the non-performance of the 
reſt. So in Campbell v. Jones, the material part was the con- 
veyance of the patent right, and that being performed the Court 
held that the giving of the inſtruction concerning the proper uſe 
of it, which might be given at any time afterwards, need not be 
averred in order to ſuſtain the action for the recompence; but 
that a breach of that part of the agreement might be compen- 
ſated in damages. So here the material part of the covenant being 
the conveyance, the plaintiff cannot entitle himſelf to the money 
until he has ſhewn that every thing was done which he had under- 
taken to perform on his part as the conſideration of that payment. 
Judgment for the defendant (a). 


(2) See Mr. Serjt. Villiams's note to the caſe of Pordage v. Cole, 1 Saund. Rep. 320. 


The KING againſt WARNER. 


"HE defendant was indicted at the Quarter Seſſions for the 


county of E/zx for not taking upon him the office of overſeer * 


of the poor of the pariſh of Mi/ley in that county, to which the. 
indictment Rated that he was in due manner nominated on the 


16th of April 38 Geo. 3. The indictment having been removed 
into this Court by certiorari, the defendant pleaded not guilty 
and the cauſe was tried at the laſt Spring Aſſizes at Chelmsford 
before Perryn B. when it was inſiſted on behalf of the defendant 
that he was exempted from ſerving the office by reaſon of his 
holding another office, that of coal-meter at Manningtree within 
the port of Harwich, under an appointment from the commiſ- 
ſioners of the cuſtoms by deputation; the duties of which office 
were (it was ſaid) incompatible with the office of overſeer of the 

Bb4 poor. 
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poor. And he alſo relied on the clauſe of exemption in the pg. 
tent under which the commiſſioners of the cuſtoms were appoint- 
ed by the Crown, wherein it is ſtated that © to the intent that 
the ſaid commiſſioners may be better enabled to attend the exe. 


cution of their commiſſion we do hereby grant declare and ordain 


that you our ſaid commiſſioners and all officers of the cuſtoms, as 
well thoſe appointed or authorized by letters patent, or by conſlitution or 
warrants from the commiſſioners of our treaſury, Qc. as thoſe officers 
which are or ſhall be appointed or deputed by you our ſaid commiſſioners 
in or for the management of our ſaid revenue, ſhall not be compell- 


able to ſerve on any jury, or to appear and ſerve at any aſſizes or 


ſeſſions, or 70 ſerve any pariſh or other public ice whatſoever civil 


- or military; hereby requiring and commanding all mayors, 


ſheriffs, juſtices of the peace, &c. and all other our officers and 
ſubjects whatſoever whom it may concern to take notice of this 
our royal pleaſure at their peril, &c.“ It appeared in evidence 
that the duty of a coal meter is to weigh and meaſure the ſeveral 
ſorts of coals culm and cinders, upon which certain duties are 
impoſed by ſeveral acts of parliament, imported or landed at 
Manningtree ; and which appeared to be about 12,000 chaldron 
in a year; which was to be done by the defendant and four 


others; and that the neceſſary attendance of the defendant ren. 
dered it impoſſible for him perſonally to execute the office of 


overſeer. It was alſo proved that there was no neceflity for ap- 
pointing the defendant overſeer, inaſmuch as there were many 


other ſubſtantial houſeholders in the pariſh capable of taking the 


oſſice. 
It was ſaid in anſwer by the counſel for the e, that the 


King could not by his prerogative exempt the defendant from ſer- 
ving the office of overſeer, which was an office created by ſtatute; 


and with regard to the ſuppoſed incompatibility of executing the 
two offices, that he might ſerve the office of overſeer by deputy. 
The Led judge over-ruled the e and the defendant 
was found guilty. 
The Aitorney General obtained a rule in Za/ter term laſt calling 
on the proſecutor to ſhew cauſe why a new trial ſhquld not be 


granted, on the ground that the defendant was exempted from 


ſerving the office in queſtion; which exemption (he ſaid) ex- 
tended to all revenue officers, as officers of the Court of Exche- 


quer. Carorhorne v. Campbell, 1 Anfir. Rep. 205. 216. That the 


practice of that Court wes, upon application from any of theſe 


4 | officers, 
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officers, to grant them a writ of privilege of courſe. That ſuch 1799. 
writ might be granted as well under the Great Seal as by that 
Court. Raymond v. The Pariſh of St. Botolph, 2 Chan. Rep. 196. ""—_— 
But it was immaterial whether ſuch a writ had actually iſſued in Wazxes. 
this caſe at the time of the trial, as the exemption exiſted before 

by virtue of the officer's appointment and the King's letters patent 

granting the exemption to all the officers of the cuſtoms. That in 

truth the writ of privilege itſelf was founded upon an aſſumption 

of a pre-exiſting right of exemption. He ſaid that this preroga- 

tive of the Crown was recognized in the caſe of Bybop v. Lloyd(a): 

and though that was the caſe of an exemption claimed from 

ſerving a common law office, that of headborough, yet that was 

not the ground of the adjudication ; the Court there not taking any 

diſtinction between common law and ſtatute offices, And he 

obſerved that the caſe of Raymond v. The Pariſh of St. Botolph was 

a caſe of exemption from being overſeer of the poor, 

Lord Kenyon, Ch. J. referred to the caſe of the Vicar of Dart- 

fird(b), where a writ of privilege was granted by the Court to the 

defendant to exempt him from ſerving the office of expenditor to 

the commiſſioners of ſewers ; though it was inſiſted that the office 

might be ſerved by deputy. 

The caſe ſtood over for argument till this term; and when it 

was called on, . 

Bayley Serjt. and T rower for the proſecution ſaid that ſince the 

rule was obtained the defendant had obtained his writ of privilege 

from the Court of Exchequer, which, they admitted, now ex- 

empted him from ſerving the office; and therefore the only con- 

teſt now was for the coſts of the trial. And theſe, they con- 

tended, the defendant ought to pay, as the conviction was proper , 
at the time; for that the clauſe in the letters patent would not 

protect him without the writ of privilege. 

The Attorney General (who was to have been aſſiſted by Shep- 

herd Serjt., Garrow, the Common Serjeant, and Pooley,) refiſted this; 
contending that the conviction was illegal; and that therefore the 
defendant was entitled of right to a new trial without payment of 

colts. He obſerved that the clauſe of exemption alluded to, as it 

now ſtands in the commiſſion, was ſettled by Sir Fohn Treby and 

Lord Somers then Attorney and Solicitor General; and ſaid that 

the writ of privilege did not confer, but preſuppoſed, the right of 
exemption. That there were in fact two writs, the one the writ 
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of privilege, the other the writ of ſuperſedeas of privilege; the firf 


of which ſometimes iſſued before the party was proceeded againſt 
in order to compel him to take an oſſice, and was therefore rather 
quia timet; the other was granted where privileged perſons have 
been proceeded againſt. He was ſtopped by 

The Court, who ſaid that they would not do any thing which 
would operate as a puniſhment upon the defendant, when it 
clearly appeared that he was privileged at the time from ſerving 
the office, and therefore had been guilty of no offence in refuſing 
to take it; although he happened not to have his writ of priyi. 


lege at the trial. It was enough that he was in a condition to haye 


his writ of privilege at the time; and having ſince obtained it 
there was an end of any further argument upon the caſe ; and 
Lord Kenyon, Ch. J. added; Though I doubted at firſt to what 
branch of the prerogative this power of exemption was to be re- 
ferred, yet upon looking into the authorities, and eſpecially the caſe 
of Biſbep v. Lloyd (a), I am ſatisfied that it is well founded. And 


I feel myſelf greatly ſtrengthened by finding that it was upheld by 


two ſuch great Judges as Sir Thomas Pengelly and Sir Fohn Comyns, 
by the latter of whom it is ſaid that the form of the writ of pri- 


vilege as now uſed was drawn. In point of practice I have found |, 


other exemptions claimed and allowed, though the origin of them 
may not now be known. The firſt time I attended on the Chefer 
Circuit as Chief Juſtice of Che/er, an old inſtrument was brought 
for my ſignature, acccrding to cuſtom, in which the inhabitants 
of the town of Nantwich claimed an exemption from ſerving on 


juries. I figned the inſtrument, becauſe I found it had been 


regularly ſigned for above two centuries back by my predeceſſors 
in the office, ſome of whom, particularly Preſident Bradſbau, 
could not be ſuſpected of being * deſirous of ſtretching the 
prerogatives of the Crown. 

GRosE, J. ſaid he was not ſatisfied that even the other ground 
of objection to the verdict, upon the incompatability of the offices, 
was not well founded (6). 

LAWRENCE, J. referred to the a of the A of Norwich v. 


Berry (c), where it was holden that an attorney of the court was 


privileged from ſerving the office of ſheriff in a corporation of 


which he was a member, though it did not appear that he had 


(a) Burb. 255. : I 

(b) Vid. Rex v. Rice, 3 Keb. 627. Abdy's caſe, Cro, Car, 58 5.; Com. Dig, tit. 
Officer, p. 6. | 

(c) 4 Burr, 2109» 
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taken out his writ of privilege at the time. He alſo referred to 
2 Vit. 130. where it is ſaid that If a man have a;charter of 
exemption and ſhew it to the ſheriff, yet notwithſtanding he may 
return him, for the ſheriff is not to judge of his charter, nor to 
allow or ditallow thereof : but if he will have the effect of his 
charter, he mult ſue out a writ of allowance of this charter, and 
deliver the writ to the ſheriff, and ſhew his charter to him : and 
then if the ſheriff return him, he may have his action on the caſe 
againſt the ſheriff.” From this the purpoſe of a writ of privilege 
may be collected, that without it the officer is not bound to take 
notice of the privilege ; but it does not follow that the Court will 
not take notice of the privilege when it is ſhewn to them, though 
the writ be not taken out, | 


Rule abſolute for a new trial (a). 


But it was underſtood that no further proceedings would be had. 


(a) In Gerard's caſe, 2 Blac- 1126. which was the caſe of an attorney claiming pri- 
vilege from ſerving in the militia, Blackfone, J. laid « Jt was emverially agreed and 
was expreſsly reſolved by all the juſtices in the caſes ot Heaton and Evingdon that privilege 
extends to all caſes of perſonal ſervice, though impeſed by acts rf pariiament, ond in the meſt 
comprehenſive ævors. And reerence is there mace to Off. Brew. 162. to inſtance ſuch 
exemption from ſerving the c ffice of overſcer of the poor. But in the principal cale it 
was holden not to be altogether a perional ſervice, b-cauſe it might be commuted for a 
ſum of money See Rex v. Clarke, ante, 1 vol. 679. and R. v. Clarke, G Sid. 272. in 
what reſpe& the prerogative of the Crown to grant exemptions muſt be qualified; namely, 
that there remain a ſufficient numbe: of perſons to execute the office. 


The KING againſt The Inhabitants of LAIN Dor. 


WO Jullices removed 7. Claydon from Eajt Horndon in the 
Ee county of Eſex to Laindon in the fame county. The Seſſions 
on appeal confirmed the order, ſubject to the opinion of this 


Court on the following caſe. 


The pauper, being legally ſettled at Laindon, went into the pariſh 
of Ingrave in November 1792, and after being one month upon trial 
with 7. Mander a carpenter in Ea Horndon he entered into the 
following unſtamped written agreement, witneſſed and ſubſcribed 


as under; November 20th 1792. I John Mander do hereby agree 


with J. Claydon to ſerve me three years zo learn the buſeneſs of a car- 
penter ; the firſt year to have 15. 2d. per day; the ſecond year 
to have 13. 6d. per day; the third year rs. 10d, per day; wit- 


| Wedneſday, 


Nov. 20th. 
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ſhip or of hiring and ſervice muſt dedend on the intention o the parties, which is to be collected from 


© apprentice, ”==Parol evidence may be received to explain a written inſtrument. 


neſs 


the whole of their agreement. A contra of app enticeſhip may be formed without uſing the term 
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I 799. neſs my hand : 7. Claydon, F. Mander ; witneſs Robert Beles,” 
The pauper proved that at the time of ſigning the above agree. 
nm ment he agreed to give Mander the ſum of three guineas ag 2 
The Inhabi- premium to teach him the ſaid trade, and paid Mander 11, 1 31. 
. which with 1. 8s. due for wages during the month of trial made 
the three guineas; and that he quas not to be and was not employed 
in any other work than that of a carpenter, The pauper worked 
with and ſerved Mander under this agreement the whole three 
years, and ſlept the laſt forty nights in the pariſh of Ea Horndun, 
and conſidered himſelf as an apprentice under the ſaid agreement; 
but he thought himſelf at liberty to leave his maſter if he uſed 
him ill. The counſel for the appellants objected to the parol evi. 
dence, explanatory of the above written agreement, being r re- 
ceived, which objection was over- ruled by the Court. 

Trower and Wing field in ſupport of the order of Seſſions. It 
might be ſufficient to obſerve in the beginning that no facts are 
ſtated to ſhew that the order of Seſſions is wrong; the caſe only 
diſcloſes evidence, not facts. But if this Court will go into the 
queſtion as it ariſes on this ſtate of the caſe, it appears that the 
pauper gained no ſettlement in Laindon, it being evident from tle 


| whole of the caſe that the pauper went to live with Mander as an 
1 apprentice and not as a yearly ſervant; and then the general rule 
f | N applies, that if the pauper could not gain a ſettlement as an ap- | rat 
1 prentice becauſe the indentures were not ſtamped, he could gain 60 
] no ſettlement as a yearly ſervant. By the written agreement (if the 
5 it were properly received in evidence, though not ſtamped as an be 
Bi agreement), the pauper was © to learn the buſineſs of a carpenter,” ho 
4 which of itſelf implies a contract of apprenticeſhip. At the ſame | toc 
time he alſo paid a premium to his maſter to teach him the trade; wa 
and it was alſo agreed that he was not to be employed in any If 
other work than that of a carpenter. And though in R. v. Little ve 
Bolton (a) the Court ſaid they could only conſider thoſe contracts | wo 
ro be contracts of apprenticeſhip where the word apprentice was ral 
uſed, yet the inconvenience of that determination was ſoon felt, T 
and a contrary rule was adopted the next year in R. v. Highnam det 
(b), where it was decided that it muſt depend on the intention of | cal 
the parties in each particular caſe, to be collected from all its nio 
circumſtances, whether an apprenticeſhip or a fervice as a yearly | mil 


ſervant were the object of the parties, and if the former that it 


() Cald, 367. (5) B. 371. n.; and 1 Conft's Bott. 495. Fl. 689. 


could 
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could not be converted into a ſervice. With regard to the ob- 
jection, ſtated at the cloſe of the caſe, to the reception of the pa- 
rol evidence; that evidence was properly received as explanatory 
of the written agreement and not contradicting it. R. v. Scam- 

monden, ante, 3 vol. 474- 3 and Hilmer v. Gott, J Bro. P. C. 70. 
At all events the fact of paying the money, which was given by 
the apprentice as a premium, was legally received in evidence, 
becauſe that was a collateral fact. So alſo was the fact of the 
pauper's never doing any ſeryice out of his trade, which of itſelf 
explains the nature of the contract between the parties. 

Pooley and Raincock contra. Even admitting that if the pauper 
went into the ſervice of Mander as an apprentice he did not gain 
a ſettlement in Eaſt Horndon, on this ſtate of the caſe it may fairly 
be collected that he went there as a ſervant for three years at dif- 
ferent wages in each ſucceſſive year. And if ſo, the written agree- 
ment was properly received in evidence, becauſe of the exception 
(a) in the ſtatute 23 Geo. 3. c. 58., reſpeCting ſtamps on agree- 
ments, * that the act ſhall not extend to any memorandum or 
agreement for the hire of any labourer, artificer, manufacturer, 
or menial ſervant.” The only expreſſion in this agreement, from 
which an apprenticeſhip can be inferred, is that, © to learn the 
buſineſs of a carpenter :” but that alone is not ſufficient to war- 
rant ſuch a concluſion, eſpecially as there is another expreſſion, 
« to ſerve,” equally ſtrong to ſhew that ſervice as a ſervant was 
the object of the parties. In R. v. C:/ti/ha!l (o) the pauper was to 
be taught the trade of a bricklayer, notwithſtanding which it was 
holden that he gained a ſettlement as a yearly ſervant. There 
too was ſomething in the nature of a premium; for the pauper 
was to receive leſs wages on account of his being taught a trade. 
If the circumſtance of paying a premium were ſufficient to pre- 
vent the pauper gaining a ſettlement as a yearly ſervant, that 


would equally apply to the caſe of waiters at an inn, who gene- 


rally give a premium to the maſter on being taken into the inn. 
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Then if the written agreement were properly admiſſible in evi- 


dence, the parol evidence ought not to have been received, be- 


cauſe it tended to contradict the written agreement. And the opi- 
nion of the pauper, that he was an apprentice, was equally inad- 
miſſible; as that was merely his opinion on a queſtion of law, But 


(a) See. 4. (5) Ante, 5 vol. 193. 
: | even 
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4 1799. even if the Court ſhould be of opinion on the whole that this is ft 
*"f ee, intended by the parties to be a contract of apprenticeſhip, ſtill ag t 
5 f againſt P the pauper was not retained eo nomine as an apprentice, he gained u 
The Inhabi- a ſettlement in Za? Herndon by ſerving there more than a year, d 
Sl This was the very point in the caſe of R. v. Little Bolton, which c 
was decided after great conſideration and a review of all the prior: if 
determinations: nor was the authority of that caſe ſhaken by the t 
ſubſequent caſe of R. v. Highnam ; for that was decided purely t. 
on the ground of fraud; Lord Manſſield ſaying, It is manifeſt t 
even on the face of the written agreement that a fraud on the re- p 
venue was intended.“ This preciſe queſtion therefore having a 
been already determined in R. v. Little Bolton, it is better to ad- it 
here to that deciſion, which has been acted upon by the magi- | 
ſtrates ever ſince, than to introduce another rule for their guide, V 
which may itſelf be again changed at ſome future period (a); d 
Lord Kenvon, Ch. J. The two juſtices who made this order V 
\ of removal, and the juſtices at the Seſſions who confirmed it, . 
70 were of opinion that the pauper was not hired to ſerve Mander f 
13 as a yearly ſervant, but that the relation which was created be- n 
tween them was that of maſter and apprentice. The opinions of t 
E the magiſtrates ought not indeed decidedly to influence our judg- t 
4 ment, as they have referred the caſe to us: but when a certain 1 
4 opinion has gone abroad founded on the deciſions of this Court, : 
i upon which magiſtrates have been acting, it ought not lightly to > 
4 be departed from. The firſt queſtion that ariſes in this caſe is a 
4 | on the admiſſibility of the parol evidence. This parol evidence 
PF was not offered to contradict the written agreement, but to aſcer- * 
U tain an independent fact; and I think it was properly received I 
in evidence. That being ſo, the caſe appears to be ſhortly this; t 
in conſideration of three guineas paid by the pauper the maſter t 
undertook to teach him the buſineſs of a carpenter, and the * 
pauper was to ſerve: three years. I am ſorry that nice diſtinctions hi 
were ever taken in the determination of caſes on this ſubject: ſu 
but notwithſtanding thoſe little differences, we muſt conſider the = 
whole claſs of deciſions on this point, and extract the principle 
| | 
(a) The counſel in ſupport of this rule alſo wiſhed to object to the original order of | fic 
Juſtices, becauſe it only ſtated that it was made on complaint, without ſaying “ on y. 
the complaint of the churchwardens and overſeers, &c. but the Court ſaid they ought not of 
to be permitted to take a formal objection to the order now when both parties had agreed, a 
by drawing up the ſpecial caſe, to take the opinion of the Court on the merits. in 
from 0 
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from them. It is admitted in all of them that if two perſons in- 
tend to enter into the relation of maſter and apprentice, and ow- 


ing to ſome. circumſtance the relation of apprenticeſhip is not 
| duly conſtituted as if the indentures be not ſtamped, this ſhall not 
change the condition of the parties: if they cannot avail them- 


ſelves of the conſequences of the condition in which they intended. 


to ſtand, they ſhall, not be put into another condition in which 
they did not mean to place themſelves. But when it is urged 
that this relation can only be formed by uſing the term * ap- 
prentice,” it may be obſerved that the argument would lead to 
an abſurd conſequence ; for then if the word « clerk” were uſed 
in regular indentures of apprenticeſhip, the clerk could not gain 
a ſettlement by ſerving under the indenture, merely becauſe he 
was not retained eo nomine as an apprentice : but it would be a 
viſprace to our laws if we were obliged to decide according to 
words without conſidering. their meaning. It was very properly 
aid by Lord Hardwicke that there is no magic in words: and he 


ſaid this, not as a diſcovery juſt then made by him, but as a- 


maxim that was handed down to him from his predeceſſors. If 
the relation of maſter and ſervant be created by the contract of 
the parties, though they do not uſe the very words © maſter and 
apprentice,” yet if they uſe words tantamount, it 1s ſufficient. 
In this caſe a premium was paid by one man to another, who en- 
gaged to teach him a trade now what is that but an apprentice- 
ſhip? The term © apprentice” is taken from the French word 


« apprendre” to learn. Unfortunately Lord Mansfield did not 


adhere to his firit opinion in R. v. Little Bolton: but even when 
he gave his ſecond opinion in that caſc, he took it for granted that 
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the rule remained unſhaken, that if the parties intended to create 


the relation of maſter and apprentice and it were not legally 
created ſo that the apprentice could not gain a ſettlement as ſuch 
he could not acquire a ſettlement as a yearly ſervant. And in the 
ſubſequent caſe, R. v. Highnam, Lord Mansfield adopted the opi- 
nion he had firſt given in R. v. Little Balton, conformably to all 


the other caſes. Therefore we may rely on this laſt caſe ; and if 


it be not diſtinguiſhable from that of N. v. Little Bolton, it is ſuf- 
ficient to ſay that it is ſubſequent to it; and that the caſe of R. 


v. Little Bolton is an anomalous caſe. When we find the current 


of authorities one way, I ſhould be ſorry that a little inadvertence 
in the Court in the deciſion of one caſe only ſhould be ſuppoſed to 
break in upon the general rule; for the caſe of R. v. Coltiſball, 
which has been cited, is diſtinguiſhable from this claſs of caſes ; 

there 
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1799. there by the agreement of the parties the pauper © was to do any 


[1 work that the maſter ſet him about (a).” I am therefore moſt 
+BY The 1 clearly of opinion that in this caſe the parties intended to form the 
in 


The lnhabi- relation of maſter and apprentice, and that as that relation waz 
"TR. of not legally conſtituted ſo as to give the latter a ſettlement as an 
apprentice, the relation cannot be converted into that of maſter 
and ſervant ſo as to give him a ſettlement as a yearly ſervant, 
And I think we ſhould do infinite miſchief if we were to over- 

turn that which has been ſo long a ſettled rule. 

GRrost, J. No doubt can be entertained on the firſt point in 
the caſe reſpecting the parol evidence; that evidence was not pro- 
duced to contradict, but to explain the written agreement ; and 
therefore it was properly received in evidence. But the difficulty 
is to reconcile the deciſion in R. v. Little Bolton with that in R. 
v. Highnam. In the former caſe, which has been chiefly relied 
upon here in the argument, it is to be obſerved that Lord 
Mangſield adopted the general rule that an intended apprenticeſhip 

ſhall not be converted into a ſervice as an hired ſervant for a year, 
though he alſo ſaid it would not be conſidered as an apprentice- 
ſhip unleſs the pauper were retained as an apprentice. Now it is 
ſtated in this caſe that in effect the pauper was to be an appren- 
ticez an apprentice is a perſon who by contract is to be taught 
a trade, in contradiſtinction from a perſon who engages to ſerve 
another perſon generally. Here the pauper was * to learn the 
buſineſs of a carpenter,” which words as clearly evince it to have 
been the intention of the parties that he ſhould be an apprentice 
as any other words that could have been uſed. But, as there 
were no indentures of apprenticeſhip executed, the pauper could 
not acquire a ſettlement as an apprentice ; and then the general 
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rule applies that he gained no ſettlement as a yearly ſervant. | 2 
LawRENCE, J. The firſt queſtion raiſcd by the counſel in ſup- 1 
port of the rule is that the Seſſions ought not to have received the f 
parol evidence, becauſe it contradicted the written agreement: but t 
it was not offered for that purpoſe but to aſcertain a fact collateral C 
to the written inſtrument, in order to explain the intention of the k 
parties, the inſtrument being in ſome meaſure equivocal. That tl 
fact being eſtabliſhed, the caſe was this; on the one hand the 0 
pauper paid a premium to the maſter and was to receive certain th 
wages, and on the other hand the maſter engaged to teach him the p. 


fa) See alſo Tae King v. The Tnhabjtants of Hitcham, Burr. 5. C. 389 
buſineſs 
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buſineſs of a carpenter: then the queſtion is whether or not by 1799. 
this agreement the parties were to ſtand in the relation of maſter ———— 
and apprentice, of which (I think) no doubt can be entertained, * — 
In the caſe of R. v. Little Bolton, Lord Mansfield only went thus The Inhabi- 
far, that it muſt be collected from the words of the inſtrument L OE 
whether or not the party is to ſerve as an apprentice : his Lordſhip | 
could not mean to ſay that a contract of apprenticeſhip could not 
be formed ſo as to give a ſettlement to the party ſerving under it 
without the introduction of the word © apprentice.” With re- 
gard to the inſtance put at the Bar of ſervants at inns, it is to be 
remembered that they do not pay their money in order to learn a 
trade, but as a premium to the maſter to let them have the perqui- 
ſites of that ſituation : but in the caſe of a trade, the relation of 
apprenticeſhip is created for the very. purpoſe of the party being 
inſtructed in that trade; the two caſes do not bear the ſmalleſt re- 
ſemblance to each other. 'Therefore there does not appear to me to 
be any reaſon for ſhaking the authority of the caſe of R. v. High- 
nam, eſpecially as the great body of caſes ſupport it. It is much to 
belamented that ſettlement caſes ſhould ever have been determined 
on nice diſtinctions; it would be better to decide them on ſome 
general rule that every perſon who reads may underſtand it. 

LI BLANc, J. On the firſt queſtion that was made, it is ſufficient 
to ſay that I entirely agree with the opinion given by the Court 
that the parol evidence was admiſhble, as evidence of a fact colla- 
teral to the written inſtrument; With reſpect to the other queſtion, 
Iam inclined to adhere to the principle recognized in all the caſes, 
that where the contract itſelf clearly appears to have been intended 
as a contract of apprenticeſhip and not as a contract of hiring and 
ſervice as a ſervant, it ſnall not, if defective as a contract of appren- 
ticeſhip; be converted into a contract of hiring and ſervice ſo as to 
give the party a ſettlement as a ſervant. And if it be ſuppoſed 
that the caſe of R. v. Little Bolton broke in upon that doctrine, I 
ſhou!d rather be diſpoſed to adhere to the general principle than to 
the deciſion in that particular caſe: but I do not think that the 
Court intended to decide in that caſe, that every contract of this 
kind muſt be conſidered as a contract of hiring and ſervice unleſs 
the ſpecific term © apprentice” be uſed. If by the terms of the 
contract the maſter, in conſideration of a premium, engage to teach 
the other party his trade or art, it is the ſame as if he agree in ex- 
preſs words to receive the other party as his apprentice and to teach 
him his trade. But this caſe is diſtinguiſhable from that of R. v. 
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1709. Litth Bolton in that which forms a material part of a contract of 
— apprenticeſhip ; there no premium was paid, which was relied 
TY oP upon in many of the cafes as a circumſtance to ſhewthat the parties 
The 22 only intended to form a contract of hiring and ſervice. Now what 
11 is the preſent caſe? the maſter in conſideration of a premium 

engaged to teach the pauper the buſineſs of a carpenter, and the 
x pauper agreed to ſerve the maſter three years fo learn that buſineſs: 
what is ſuch an engagement but a contract of apprenticeſhip ? 
and though it is not a perfect contract of apprenticeſhip in conſe. 
quence of the agreement not being properly ſtamped, ſtill accord. 
ing to the principle in all the caſes ſuch a defective contract ſhal} 
not be converted into a contract of hiring and ſervice. I am 
therefore of opinion that the pauper gained no ſettlement by 

- Terving under this contract. — 
| : Both orders confirmed, 


— 


Thurſday,  STAINEsS Knight again/# PLANCK. 


Nov. 21it. 

r ON the 14th of June 1797 the defendant executed a warrant of 
warrant o 6. | 22 f b 

attorney to attorney, authorizing the plaintiff's attorney to enter up a 


ga ws | judgment againſt him i» an ation of debt for 3ool. borrowed at the 


ment imme- ſuit of the plaintiff, with a defeazance under written; in which 


9 (after reciting that two attachments had been iſſued againſt the 


zance that Plaintiff (the ſheriff of 17:ddle/ex) in two actions brought againſt 
Judgment the defendant, one at the ſuit of V. Winchefer, and the other at 


enteredup the ſuit of Ronmore and others, and that the defendant had pro- 


until a ſub- 


ſequent day poſed to pay the damages and coſts in thoſe cauſes on or before the 
on 2 contin- 26th of June 1797) it was ſtated that previous to the execution oi 


gency, and . | 
A. become the warrant of attorney it was agreed that no judgment ſhould be 


bankrupt be- 1 
hrs thar dy, entered up thereon or execution iſſued againſt the defendant un- 


ch ugh B. leſs default ſhould be made in payment of the damages and coſts 


en aß in the ſaid actions on or before the ſaid 26th of June; but, in caſe 


Juigment on the defendant ſhould make default in payment of the ſaidtwo debt; 


he ha - 4 : 
bg ofthe or either of them at the ſaid time, then the plaintiff (the ſheriff) 


1 ſhould be at liberty to enter up judgment thereon and ſue out exe: 


cannot prove Cution for ſuch money as ſhould then be due for damages and 
een] colts ſheriff's fees and all other incidental charges. On the 22d of 
commiſſion. une 1797 the ſheriff was obliged to pay the debts and coſts on the 
attachments, amounting to 67/. 10s. On the ſame day a commiſ- 
Gou of bankrupt iſſued againſt the defendant on an act of bank- 
LE a 8 xuptcy 
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ruptey committed on the 18th of June. In Trinity term 1797 
judgment was entered up on the warrant of attorney; in that year 
Trinity term began on the 16th of June, and judgment was not 
actually entered up until the 24th of Augu/? : but the roll was not 
carried in. On the 26th of September laſt the defendant was taken 
in execution upon that judgment, and to obtain his enlargement 
he paid 761. 11s. 6d.; and he applied to this Court for a rule 
calling on the plaintiff to ſhew cauſe why that ſum, in the hands 
of the ſheriff of Middleſex, ſhouid not be returned to him, on 
the ground that this debt ſhould have been proved under his 
commiſſion, he having obtained his certificate in May laſt. 
Lawes now ſhewed cauſe againſt that rule. The queſtion is 
whether or not the debt, for which the defendant was taken in 
execution in September, were proveable under the commiſſion of 
bankrupt z if it were, he was wrongfully taken in execution, and 
the money paid by him for his enlargement muſt of courſe be re- 
turned. But this debt was not proveable under the commiſſion z 
for it was then uncertain whether or not any debt would become 
due. This is not a /ecurity within the ſtatute 7 Geo. 1. c. 3 1. / 1.5 
which (after reciting that merchants, & c. ſell goods upon credit 
and take bills bonds notes or other ſecurities for their money pay- 


lle at a diſtant day) enables perſons who have given or ſhall give 


credit on ſuch ſecurities to any perſon who may become bankrupt 
upon a good or valuable conſideration for money or other thing 
not due or payable before ſuch other perſon becomes a bankrupt 
to prove. ſuch bills, &c., as if they were made payable preſently z 
for, in the firſt place, there was no credit or debt as between the 
ſheriff and the defendant ; and, in the next place, this warrant of 
attorney is not one of the ſecurities within the ſtatute. The Le. 
giſlature ſpeaks only of ſuch ſecurities as created a debt abſolutely 
and at all events, though payable at a future day: whereas in this 
caſe, the debt reſted in contingency ; it was uncertain when the 
warrant of attorney was given whether the ſheriff would ever be 
called upon to pay the money, and conſequently uncertain whe. 
ther or not this debt would ever exiſt. It was a mere authority, 
enabling the ſheriff to do a certain act in future in order to create 
a debt upon the happening of a certain event. This is like the caſe 
of Goddard v. V anderheyden (a), where the plaintiff having become 
bail for the defendant paid the debt after the defendant's- bank- 


(#) 3 Fil. 262, 
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ruptcy, and it was holden that the defendant's certificate was nd 
Bar to the action; the Court ſaying that at the time of the bank. 
ruptcy the plaintiff had ſuſtained no damage ; that it was then 
wholly uncertain whether he would ſuffer any damage ; and that 
there was no certain debt to which he could have ſworn under 
the commiſſion. The ſame doctrine was alſo eſtabliſhed by the 


caſe of Paul v. Jones (a). 


Marryat in ſupport of the rule. The debt in queſtion might 
have been proved under the defendant's commiſſion, by conſider. 
ing the warrant of attorney as an acknowledgment of a debt then 
exiſting ; for the warrant authorized the plaintiff's attorney to 
confeſs a judgment againſt the defendant in an action of debt fy 
money borrowed. But if the Court ſhould think that 1t cannot be 
conſidered in that light, the warrant of attorney created a deht 
proveable under the commiſſion by virtue of the ſtatute 7 Geo, 1, 
the words of which are ſufficiently comprehenſive to include this 
caſe. The firſt ſection enacts that © every perſon who hath given 
or ſhall give credit on ſuch ſecurities as aforeſaid (which by 2 re- 
ference to the preamble are explained to be bonds notes or other 

fecurities) to any perſon who is or ſhall become bankrupt upon a 
good and valuable conſideration for any ſum of money or other 
matter or thing whatſcever which is or ſhall not be due or payable 
before the time of ſuch perſon's becoming bankrupt ſhall be ad- 
mitted to prove his bills bonds notes or other ſecurities promiſes 9 
agreements for the ſame, in like manner as if they were made pay- 
able preſently and not at a future day.“ Now this warrant of 
attorney was to indemnify the ſheriff at all events; in the language 
of the act, the ſheriff gave the defendant credit on a ſecurity upon o 
goed conſideration, and though not for money, yet for ſome «ther 
matter or thing. But even if this be not one of the ſecurities men- 
tioned in the ſtatute, it is a promiſe or agreement to pay at a future 
day. This caſe therefore comes within the words as well as the 
meaning of the act of parliament. This warrant of attorney autho- 
rized the ſheriff to enter up a judgment when default ſhould be 
made in paying the original ſum of 67/. 105. as default was made 
on the 22d of June 1797 the ſheriff ſhould have ſigned judgment 
and carried in the roll immediately, which by relation would hayc 
referred back to the firſt day of the term, prior to the act of bank- 
ruptey; and he ought not by his neglect, in not carrying in the 


(a) Arte, v vol. 599. 
g roll, 
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roll, to prejudice the defendant. In the cafe Ex parte Graome (a), 


Lord Hardwicke ſaid © If judgment had been given at law by the 
huſband for this ſum, it is a debt notwithſtanding the defeazance ;” 
which muſt mean judgment upon a warrant of attorney with a de- 
ſeazance, becauſe there never is a defeazance on thejudgmentitſelf- 
In the two caſes alluded to, Goddard v. Vanderheyden, and Paul v. 
ones, there was no debt exiſting at the time of the bankruptcy, 
Lord Kenyon, Ch. J. Although this caſe is new in ſpecie, the 
principle on which it mult be decided has been ſettled in a variety 
of caſes. It is perfectly clear that a mere contingent debt cannot 
be proved under a commiſſion of bankrupt : but if there be a legal 
debt, though liable to be defeated afterwards on a contingency, it 
may be proved under the commiſſion. For that reaſon it frequently 
happens that a trader, who wiſhes to ſecure a provifion for his wife 
and family in caſe of his inſolvency, on his marriage gives a bond 
to truſtees payable immediately; and then in the event of his ſubſe- 
quent bankruptcy, the bond being forfeited at law may be proved 
under the commiſſion, becauſe there is a legal debt. This principle 
has been ſo long and ſo clearly ſettled that it cannot now be ſhaken; 
and on examination it will be found that all the cafes are reconcile- 


able with it. In this caſe therefore if there had been a legal demand 


beforethe defendant's bankruptcy, though liabletobeafterwardsde- 
feated by a contingency, it might have been proved under the com- 
miſſion. If indeed the judgment had been entered up ſo that by re- 
lation (5) it would have referred back to a day prior to the act of 
bankruptcy, and then the debt might have been proved under the 
commiſſion, But this was a mere contingent debt at the time of 
the defendant's bankruptcy; judgment was not to be entered up 
unleſs default ſhould be made in payment of the two ſums on a 
day ſubſequent to the bankruptcy; and therefore this debt could 
not be proved under the commiſſion. The ſtatute 7 Geo. 1. only 
applies to cafes where a legal debt is created before the bankruptcy, 
though the day of payment is poſtponed until afterwards. 

Per Curiam, Rule diſcharged. 


PRES PT 

(5) In the courſe of the argument, the Court offered to the defendant's cond to en- 
large the rule, to give him an opportunity of amending his caſe (if he could) by making 
it appear that the judgment when ſigned related to the firſt day of Triziry term 1797 © 
but it was anſwered that the defendant could not record the plaintiff's Judgments and that 
he could not now vary the caſe, 
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Nl CuTazer'r and another againſt HALEv. 
If 4. for an JO debt on a bond in 26801. conditioned to pay 1340 J. with 
8 intereſt, the defendant pleaded that the bond was given for 
CON iivera- 


tion give his ſecuring money lent by one Plank to the defendant upon an 
. uſurious contract between Plank and the defendant, whereby 
who tranſ- there was reſerved for forbearance of the money above 5 J. for 
— „ every 100 J., &c. The plaintiff replied that the defendant made 
conſidera- and delivered the bond for a juſt and lawful debt, and not for 


Oe, ſecuring the payment of any money lent by Plank to the de. 
weary, and fendant upon uſury or upon any uſurious contract, as in that ple 
A. givesa alleged; on which iſſue was taken. 
ee At the trial at the Weſtminſter Sittings before Lord Kenyon the 
mount, wo Caſe appeared to be this; Plank diſcounted eighteen promiſſory 
bond is good 
notes of the defendant's amounting to 1344 J. 25. 3 d., and took 
uſurious intereſt upon them. Plank afterwards carried them to 
the plaintiffs, his bankers, who gave him credit for them; when 
they became due the plaintiffs applied to the defendant, the maker, 
for pay ment, who, not being able to pay them, gave the plaintiffs 
the bond in queſtion, for 1340/., and paid them the remainder, 
41. 25. 3d. in money. It was admitted that theſe notes came in- 
to the hands of the plaintiffs as bankers without fraud and with, 
out knowledge of the uſury between Plank and the Gefendant, 
Lord Kenyon was clearly of opinion that the plaintiffs were entitled 
to recover, and a verdict was taken for them: but at the preſſing 
ſolicitation of the defendant's counſel the point was re ſerved. 
A rule was accordingly obtained in this term, calling on the 
_ Plaintiffs to ſhew cauſe why the verdict ſhould not be ſet aſide 
and a nonſuit.entered, 
. Erſkine, Gibbs, and Reader, who were now to have 1 cauſe 
Ain the rule, after mentioning the caſe of Ellis v. Warne, 
Acor 752, as a decifive authority in their favour, were ſtopped by 
the Court. 
Mingay, Marryat, and Lawes, in ſupport of he rule, It is 
clear that no action could have been maintained on the notes, 
becauſe they were given on an uſurious conſideration. They 
were void even in the hands of an innocent holder for a valuable 
conſideration. Lowe v. Waller, Dougl. 736. Then on principle 
it ought to be decided that the bond, which was given in lieu of 
: the 
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the notes, b be l in a court of law; otherwiſe this 


would be the obvious mode of evading the ſtatutes againſt uſury, ——— 
This was ſo ſaid in the caſe of Tate v. Wellings (a), where Lord ©v7fnnnt 


Kenyon ſaid, £* But as the former bond was the conſideration of 
this, on which the preſent aCtion was founded, if that were void as 
being given for an uſurious conſideration, moſt undoubtedly this 
ſecond bond would be alſo void.” And the caſe of Lowe v. Waller 
ſhews that the circumſtance of the bond being in the hands of a 
third perſon is immaterial. Beſides this preciſe point was taken 
for granted both by the Bench and the Bar in the caſe of Walton v. 
| Shelley (b). It is material alſo to conſider the terms of the iſſue 
in this caſe, in which reſpect this caſe differs from that of Ellis 
v. Warnes, as reported in Cro. Fac. 33: here the iſſue is on the 
traverſe in the replication, * that the bond was not given to ſecure 
the payment of money lent by Plank to the defendant upon uſury 
vor upon any uſurious contract.“ From the facts, which are ad- 
mitted in this caſe, it is clear that the bond was given to ſecure the 
payment of the money lent by Plank upon an uſurious contract. 

The caſe of Ellis v. Yarnes is allo diſtinguiſhable from the preſent 
in another reſpect; there the queſtion aroſe upon the ſtatute 13 
Eliz. c. 8. . 3. which enacts that all bonds, &c. for payment of 
any money, &c. upon uſury, &c. “upon or by which loan or do- 
ing there ſhall be re/erved or taken above 10 J. for the hundred 
for one year, ſhall be utterly void.” There more than legal in- 
tereſt was not reſerved by the loan from Ellis to Warnes though 
more had been reſerved by the original loan from Varnes to 
Aldworth ; whereas in this caſe more than legal intereſt was re- 
ſerved by the contract between the plaintiff and the defendant; 
for the bond in queſtion was given for 1340 J. which included 
the uſuriovs intereſt as well as the principal. In Roberts v. Tre- 
nayne (e) it was holden that where the conſideration is uſurious 
the ſecurities are all void, though one be taken for the principal 
alone and another for the intereſt : a fortiori therefore muſt this 
inſtrument be void, which includes the uſurious intereſt as well 
as the principal. 

Lord Kexyon Ch. J. The conſtruction that has already been 
put on the ſtatutes has been in a variety of inſtances abundantly 
hard, The courts have ſaid, and rightly ſo, that the innocent hold- 
ere of ſecurities given on uſurious conſiderations muſt ſuffer for 
the wickedneſs (or rather unlawfulneſs, for it has been ſaid Wha 


(a) Ante, 3 vol. 537. (5) Ante, 1 vol. 296. 00 Cre, Jac. 508. 
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. uſury i is only tag prohibitüm, and not malum in fe,) of the 
— original parties to the tranſaction. But this is anattempt to carr 
Curunzar that doctrine much farther than any prior caſe, and farther than 


ara 
HALE. 


policy or the words of the act of parliament require: * and if it 
were to ſucceed, it might affect moſt of the ſecurities in the king. 
dom; for if, in tracing a mortgage for a century paſt, it could be 
diſcovered that uſury had been committed in any part of the tran. 
action though between other parties, the conſequence would be that 
the whole would be void. It would be a moſt alarming propoſition 
to the holders of all ſecurities. I admit that the ſecurities them. 
ſelves that are tainted with uſury cannot be enforced in a court of 
juſtice, even though they be in the hands of innocent purchaſers 
for a valuable confideration without notice. Such was the caſe of 
Lowe v. Waller, where Lord Mansfield was at firſt ſurpriſed to hear 
that a ſimilar conſtruction had been put upon the gaming act (a): 
but when he came to conſider the caſe of Bozwyer v. Bampion (b), 
he was ſatisfied that this conftruCtion ought to be put upon the 
ſtatute againſt uſury. And therefore the plaintiffs in this caſe 


could not have maintained any action on the notes given by the | 


defendant to Plank. But here the notes were deſtroyed after they 
got into the hands of the plaintiffs, and the bond in queſtion was 
iven to them, they not knowing of the uſury between Plank and 
the defendant. I admit that, if one ſecurity be ſubſtituted for 
another by the parties in order to get rid of the ſtatute againſt 
uſury, the ſubſtituted as well as the original ſecurity will be void: 
but it is not pretended that that was the caſe here. In the caſe 
of Walton v. Shelley, that has been alluded to, this point was never 
under the conſideration of che Court ; and therefore that caſe 15 
no authority i in the preſent. | 
Gros J. If the bond in queſtion had been given to Plank 
it would have been void, becauſe Plank was a party to the uſury ; 


but the cale is different as betw een the plaintiffs and the defendant, | 


beca uſe 1 it is admitted that the former were ignorant of the uſurious 
tranſaction between Plank and the defendant. I do not think 
that this hond was given for an uſurious conſideration, or in the 
language of the iſſue for ſecuring the payment of any money 
lent by Plank to the defendant upon uſury or upon any uſurious 
contract; ;” but as between theſe parties I conſider the bond to have 
been given by the deſendant to ſecure to the plaintiffs the Pay- 


(a) 9 A1. c. _ E. 25 (5) 2 Fr. 1185. 
5 ment 
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ment of the amount of the bills, for a juſt and law ful lobe; It is 

{rue that the conſideration of the bond was the giving up of the 

bills: but the bond was not given for the money lent by Plan 

to the defendant. 

'LawRENCE,J. Although Lord Mansfield doubted when the caſe 

of Lowwe v. Waller was argued whether or not ſecurities that were 

void in the hands of the original parties on account of uſury were 
3 alſo void in the hands of third perſons who were not privy to the 
uſury, he found himſelf bound to determine that they were by 
the caſe of Bowyer v. Bampton, that aroſe on another act of par- 
lament i in which nearly the ſame language was uſed as in the 
ſtatute againſt uſury. Then it may be material in this caſe to conſi- 
der the ſtatute of 13 Elizabeth, and the conſtruction that has been 
put upon: that. By that act 8 all bonds, contracts, &c. for pay- 
ment of nzoney, & c. upon uſury, upon or by which loan or doing 
there ſhall be reſerved or taken above 10/7. for every 100 J. for 
one year, {hall be utterly void.” How did the Court conſtrue 
that act, the words of which are nearly limilar to thoſe uſed in 
the ſtatute of Anne (a), on which this queſtion ariſes ? In Ellis 
v. Warnes it was holden that the plaintiff, not knowing of the 
uſury between the defendant and Aldworth, and having paid a 
bon fide conſideration to Aldworth for the transfer of the debt 

due from the defendant, ſhould not ſuffer by the uſury in the 
original tranfaction. That conſtruction having been put on the 
ſlatute of Z/izabeth, it ought to govern us in the conſtruction on 

the ſtatute. of Anne. And I know of no deciſion in which it has 
been holden that the ſubſtituted ſecurity ſhall in all caſes be void 
on account of the uſury that may have vitiated the original ſecu- 

rity. It is not neceſſary in this caſe to conſider what would 

have been the effect of the evidence offered in Walton v. Shelley 
reſpeRing the uſury ; we do not know but that the indorſee there 
was privy to the uſury : but it would be too much to conclude 
from what paſſed in that caſe that the Court would have decided 

that the bond was void, though it ſhould have appeared that the 

obligee in the bond was ignorant of the uſury in the prior tranſ- 

action reſpecting the notes. Then it is ſaid that the plaintiffs are 

concluded by the terms of this iſſue : but I think that my Brother 

Groſe has giyey a ſufficient anſwer to that argument. The cauſe 

of giving this bond was to exonerate the defendant from the claim 


that the plaintiffs had on him by reaſon of the notes; et in jure 


non remota cauſa ed proxima ſpectatur. 


(a) 12 An. c. 16. /. 1. 
. LE 
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Le BLaxc J. I am of opinion that there is no ground for 
making this rule abſolute to enter a nonſuit. The authorities on] 
warrant us in deciding that the ſubſtituted ſecurity, which has 
been given for a ſecurity contaminated (it I may uſe the expreſ- 
Gon) by uſury, is void if ſuch ſubſtituted ſecurity be given either 
to the party to the original contract, or to his repreſentative, his 
executor. But I am not aware of any caſe in which it has been 
holden that where the original ſecurity given to one perſon has 
been cancelled and another ſecurity given to another perſon ig. 
norant of the uſury, that rendered the former ſecurity void, ſuch 
fecond ſecurity is void in the hands of ſuch an innocent perſon, 
The caſe in Moor ſhews that ſuch a ſecurity is a valid one. And 
it appears from the caſe, cited from Cro. Fac. 508., that it is im- 
material whether one ſecurity only be given for the whole the 
principal and intereſt, or different ſecurities the one for the prin. 
Cipal and the other for the intereſt. With regard to the caſe of 
Walton v. Shelley ; as the witneſs produced was rejected, no evi. 
dence was given of the uſurious tranſaction, and conſequently it 
did not appear whether or not the obligee of the bond had any 
knowledge of the uſury. In the argument indeed, in order to 
raiſe the queſtion reſpecting the competency of the witneſs, i it 
was ſuppoſed that the bond was void in the hands of an innocent 
holder on account of the uſury in the prior tranſaCtion : but as 


the Court decided that the witneſs was incompetent, it was not 


neceſſary to go into the other point reſpecting the uſury. Re- 
ferring therefore to the terms of this iſſue, I think it is fair to ſay 
that under the circumſtances of the caſe the iſſue is not ſupported 
by the evidence, becauſe the bond was given, not to ſecure the 


payment of money lent by Plank to the defendant upon uſury or 


upon any uſurious contract, but to ſecure the payment of money 
advanced boni fide and on good conſideration by the plaintiffs to 
the perſon who brought the bills to them. This was the conſi- 
deration of the bond. On this point therefore, as well as on the 
general principle, I am of opmion that the plaintiffs were en⸗ 


* 


Rule diſcharged 
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5 June 1797 the plaintiff recovered a judgment, damages 1367., 
* againſt the deſendant in an action on a bill of exchange, on 
| Wh. judgment he brought an aCtion of debt and obtainedJudg- 
| Wert by default in this term. And now 
|.  Marryat, on the part of the plaintiff, moved that it might be 
referred to the Maſter to compute intereſt on the judgment, and 
to aſcertain the damages ſuſtained by the plaintiff by reaſon of the 
detention of the debt for which this action was brought, He pro- 
duced an affidavit, in which it was ſtated that there was due to the 
laintiff the ſum of 18, for intereſt from the time of ſigning the 
firſt judgment to the time of obtaining the judgment in this action. 
And he contended that this caſe came within the principle of thoſe 
already decided, where it had been referred to the Maſter to ſee 
what was due to the plaintiff on his obtaining an interlocutory 
judgment. Heldipp v. Otway, 2 Saund. 106.; Hewett v. Mantell, 
2Will. 374.; Theluſſon v. Fletcher, Dougl. 316.; Raſhleigh v. Sal- 
mon, 1 H. Bl. 25 2.; Andrews v. Blake, ib. 592.; Longman v. Fenn, 
ib. 541.3 Shepherd v. Carter, ante, 4 vol. 275.3 and Berthen v. 
Street, ante, 326. But | 

The Court refuſed to grant the rule, 

Lord KENTON, Ch. J. ſaid, It ſhould be left to a jury to conſider 
whether any and what damages ſhould be given. Perhaps they 
may think that in this caſe no damages at all ought to be given. 

LawRENCE, J. In ſome of the caſes cited, intereſt was to be 


given by the very terms of the contract between the parties. 
Rule refuſed. 


Nichols one, &c. against EARLE one, &c. 


A Rol k having been obtained, calling on the plaintiff to nur 
cauſe why the bail- bond ſhould not be delivered up to be can- 
celled and all the proceedings ſtayed with coſts, on the ground that 
as the defendant was an attorney of this Court as well as the plain- 
tiff the privilege of the former exempted him from being arreſted. 
Lanes, for the plaintiff, now admitted that the proceedings 
were irregular z but contended, on the authority of Zarber v. 
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Patmer (a), that ths nenn ought to be e Wwithoys 
coſt. 
=p in 1 of the rule, ſaid that in a fubfequent caſe, Lodge 
v. Taylor (b), Trin. 1797, this yur had made a ſimilar rule abſo. 
Jute with coſts. But 
The Court, being of opinion thee this mode of application ought 
to be conſidered as a ſubſtitute for a plea in abatement where coſts 


are not given, made the 


Rule abſolute without coſts. 


(a) Ante, 6 vol. 524. 

(5) In that caſe the queſtion in diſpute was whether or not the defendant were a prac- 
tiſing attorney; it turned out on inquiry that he was, and the point reſpecting the cof;z 
paſſed without any obſervation. 


BEnsON againſt CHESTER. 


TJ as was an action upon the caſe for injuring the plaintiff's 

right of common. The plaintiff declared in reſpect of his 
poſſeſſion of a certain meſſuage and divers parcels of ground at 
Thorne lying within the manor of Hatfield in the county of Verb 
for 2 right of common of paſture in and throughout all the com- 
monable waſte grounds in the manor for all his commonable cattle 
levant and couchant upon his ſaid meſſuage and land, &c.; and 
that the defendant wrongfully ſurcharged the ſaid common, &c. 
The ſecond count was for uniawſully depaſturing the ſaid common, 


&c. And there were other counts ſtating the fact in different 


ways. The general iſſue was pleaded. 

At the trial before Lawrence J. at the laſt aſſizes at Vert the 
plaintiff proved his right of common in the uſual way for his 
cattle levant and conchant upon his meſſuage and Jand, by proof 
of the exgrciſe of ſuch right by himſelf and thoſe whoſe eſtate he 
had. He alſo proved that the defendant had turned out a great 


number of cattle on the common. Evidence was alſo given of a 


decree in the Court of Exchequer i 1n1631, made in acauſe between 
Sir Cornelius Vermuden, farmer of his Majeſty's manor of Hatfield, 
plaintiff, and Portington and others defendants, reciting as is here- 
aſter recited in the following deed, and decreeing that a cor 


veyance ſhould be made to the tepants, &c. of the manor, as is in 


thatdeed mentioned, of certain lands waſtes, &c. (being the waſe 
or common in queſtion) in lieu of their right of common over the 
reſt of * manor waſtes as mentioned in the following deed. Ile 

deed 


th TIE ForTIETH YEAR oF GEORGE III. 


deed of feoffment was then proved, dated 1gth July 1633, 
inrolled in Chancery between the ſaid Sir Cornelius Vermuden Knt. 
and J. Gibbon Eſq. of the one part, and Henry Lee and fifteen 
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1799. 


BENSON 


againſt 


other perſons of the manor of Hazfeld of the other part; (reciting caktrzs. 


that King Car. I. was ſeiſed in his demeſne as of fee, in right of 
the Crown, of the manor of Hatfield in the county of York, and of 
Hatfield Chace, and of divers waſtes thereto belonging, great part 
whereof was ſubject to be overflowed; and that he had before 
appointed certain commiſſioners to treat with the tenants and in- 
habitants of all the townſhips, precincts, & c. in and adjoining to the 
waſtes claiming right of common there, touching what part of the 
commons to be improved they would accept in full ſatisfaction of 
their Tight and title to the refidue of the ſame, and reciting further 
that diſputes had ariſen between the ſaid Sir Cornelius Vermuden 
{who had undertaken to drain the waſtes of the manor in conſider- 
ation of a grant of one third of the lands from the Crown in ſeve- 
ralty) and the tenants and inhabitantsof the ſaid manor, &c. which 
were referred tothe arbitration of certain commiſſioners appointed 
by the Crown ; and. that it was by them awarded that the tenants 


of the manor of Hatfeld and the members thereof ſhould have 


unto them and their heirs, or ſuch perſons and their heirs as they 
ſhould appoint, their former allotments for their common confirmed 
unto them, according as they were ſet out by former commiſſioners 


therein named on the 14th of March 1627 with certain additions 


therein ſtated; and reciting further that King Charles I. had by 
his letters patent of the 5th Feb. 4 Car. 1. granted to the faid Sir 
Cornelius Vermuden Knt. all the faid manor of Hatfield, & c. and all 
the lands, rents, &c. thereof, with all the waſtes and commons 
thereunto belonging; and that the ſaid J. G:b50n was lately become 
intereſted in ſome part thereof under Sir C. Vermuden :) by which 
deed of feoffment the ſaid Sir C. Vermuden and J. Gibbon granted 
enfeoffed and confirmed to the ſaid H. Lee and the fifteen other 
perſons named certain lands within the manor. particularly deſcribed 
{being the ſame that had been decreed to be conveyed in lieu of 
their right of common) and all and ſingular the commons and turf 
moors, rights, profits, privileges, &c. to the ſame premiſes or any 
part thereof belonging, or to any the ſeveral meſſuages lands tene- 
ments or hereditaments of any of the ſaid tenants belonging or 
in anywiſe appertaining, and all the right title and intereſt of the 
grantors therein; habendum to them and their heirs, pon truſt, 


tor the ſole benefit of chemſelves and their heirs, and of all and 


fingular 
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croft, Stainford, Fiſhlake, and Silkhouſes, and of all and other the 


en gonants and inhabitants of the ſaid manor of Hatfield, ſeverally 


againſt 


CursTerx. and reſpectiuely to uſe and enjoy the ſame and every part thereof as 


they formerly had done. or been accuſtomed to do. 
This action was brought in reſpect of the waſtes or commons 
conveyed by the above-mentioned deed. . 
The defendant claimed a right of common without ſtint over 
the fame waſtes, in reſpect of what was called an ancient common. 
right houſe, without any land annexed to it; and after endeavour. 


ing by croſs-examination of the plaintiff's witneſſes to eſtabliſh the 


ſame, by proving inſtances of uſer to that effect, his counſel offered 
to ſhew by evidence that the right of common had been exerciſed 


by the occupiers of ſuch ancient common-right houſes to any ex · 


tent that the parties could afford to ſtock, without any regard to 
levancy and couchancy ; and that the plaintiff himſelf was only 


entitled to his right of common in reſpect of his occupancy of one 
of ſuch ancient houſes, and not in reſpect of his land annexed, | 


But Lawrence J. was of opinion that the claim of a right of 
common without ſtint as annexed to a houſe, without land whereon 
the cattle could be levant and couchant, even ſuppoſing it were 
proved in fact to have been exerciſed by the occupiers of ſuch 
houſes, could not be ſupported in law; according to the doctrine 
laid down in the caſe of Scholes v. Hargreaves (a). And he ſaid 
that if the right of turning on cattle without ſtint did belong to the 
houſes, it muſt be by conſidering the tenants as having an intereſt 
in the waſtes in the nature of a tenancy in common : but he 
thought that could not be ſo conſidered in this caſe, becauſe the 
land was veſted in the feoffees in truſt to permit the tenants of 
the manor to enjoy it in the ſame manner as when the ſoil was in 
the Crown; at which time it was clear that there only exiſted a 
right of common. Under theſe directions the jury found a ver- 
dict for the plaintiff. 


A rule having been obtained, 2 on the plaintiff to ſhew 
cauſe why there ſhould not be a new trial on the ground of miſ- . 


direction, 
eee e Topping, and FRY were to have ſhewn cauſe againſt 


- but the Court deſired to hear the other fide. 


(2) Ante, 5 vol. 46. L 


in THE ForRTiETH YEAR or GEORGE UI. 


Word and\ Holroyd in ſupport of the rule. It is notorious that 
many ſuch rights as this claimed by the defendant are acknow- 
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ledged in many parts of the kingdom, and property to a very great Br Neo 
5 „ . £ 4 ; againſt 
extent is implicated in the preſent queſtion. . In ſeveral inſtances Cu 


of private incloſure acts, iſſues have been directed to try whether 
the rights of common belonged to the ownersof ancient meſſuages, 
or to the owners of meſſuages and lands; which direction would 
have been nugatory if no ſuch right could exiſt by law in the 
former. In the caſes of Walling fer incloſure in Yorkſhire, and of 
Pickering Foreſt in the ſame county, the iſſues were found in 
favour of the owners of the meſſuages; no objection was taken in 
point of law to ſuch verdicts, but the parties intereſted acquieſced, 
and thoſe rights have been ever ſince acted upon. The ſame right 
prevailed on King's Sedgemoor in Somerſe!ſhire ; which was men- 
tioned by Mr. Juſtice Gould upon the trial of the Walling fer iſſue: 
and upon the late incloſure of that moor allotmefits were accord- 
ingly made to the owners of thoſe old tenements, called Auſter 
tenements. So in a replevin tried before Mr. Juſtice Viſſon in 
1789, wherein the right of theſe ancient meſſuages over the waſte 
in queſtion came in controverſy, he decided in favour of their right, 
Admitting then that this right has been exerciſed in fact as far 


back as living teſtimony can go, which is evidence of its exiſtence : 


not only ſince but before the deed of feoffment, it muſt now be 
taken to be the ſame ancient right that is recognized and con- 
| firmed by that deed. And after fo long an uſage the Court will 

make every preſumption in ſupport of the right, if there be any 
way in which it can exiſt by law. It appears that originally the 
manor of Hatfield and all the waſtes to the extent of 60,000 acres 
belonged to the Crown ; and that in 1630 the Crown entered into 
2 contract with Sir Cornelius Vermuden to grant him one third 
upon coudition of his draining the whole. This agreement could 
not be executed without the conſent of the tenants who had rights 
of common on the waſtes ; whereupon a commiſſion iſſued, under 
which the tenants contracted and agreed to relinquiſh their rights 
over the one third in conſideration of having ſeveral parts of the 
waſtes allotted to them in ſeveralty, diſcharged from all claim or 
title on the part of the lord. A few years afterwards (the whole 
manor having been in the meantime conveyed by theCrown to Sir 


C. Vermuden), the deed of feoffment was made for carrying that 


agreement into execution ; whereby the waſtes in queſtion were 
conveyed to truſtees in fee, in whom the uſe was executed, for 


the 
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the benefit of all the tenants and inhabitants of the manor, to ufs 


- and enjoy the ſame in the ſame manner they had been accuſtomed 


Br NSN 


to do. Now the right claimed by the defendant may be ſupported 


Cuzerpe. in one or other of two ways: either firſt, by ſuppoſing that prior 


to the deed of feoffment the owners of the ancient me ſſuages were 
tenants in common of the ſole paſturage of the waſtes (a); which is 
ſhewn by the mode of enjoyment exerciſed ever ſince ; and which 
may be taken to be the ſame as is referred to in the deed of feoff. 
ment. Or, ſecondly, by preſuming that at the time of that grant 
a releaſe was executed by the tenants of their ancient right of com- 
mon over the whole or thoſe parts of the waſtes which were 
granted in ſeveralty to Sir C. Vermuden; and that they took 2 
new eſtate in the remaining waſtes under that deed. In that cafe 


the ancient right of common, which, according to Tyrringhan's 
eaſe (õ) muſt have been common appurtenant and not appendant, 


ſuppoſing it to have exiſted in the manner now contended for by 
the plaintiff, was extinguithed; for by a releaſe of patt of the 
right of common the whole is gone. Rotheram' v. Green, Cr. 
Eliz. 593.; Morſe v. Well, 1 Brownl. 130. ; Tyrringham's caſe, 


4 Co. 38. a.; Wild's caſe, 8 Co. 79. a. Then the deed of feoffs 


ment could not operate as a re- grant of the old right of eommon, 
becauſe the uſe was executed in the feoffees and their heirs; and 
therefore the tenants can only take an equitable intereſt, and 
not their ancient legal right of common. This therefore will 
exclude the queſtion of levancy and couchancy, aud conſequently 
is not within the reaſon of the-caſe of Scholes v. Hargreaves (c), 


where the right was claimed qui right of common. The queſtion 


will turn upon the fact, in what manner the wafte was en- 
joyed by the tenants before the deed of feoffment; and the 
evidence will ſhew that the owners of the ancient meſſuages alone 
enjoyed the right of turning their cattle on the waltes without 
ſtint. 
Lord Ktxvron, Ch. J. There does not appear to be the eaſt 
pretence for the owners of the houſes claiming: the ſoil in the 
waſtes as tenants in common : at the trial they did not claim ſuch 
a right, and the facts of the caſe negative it. Nor has the 
defendant's claim to a right of common for an unlimited number 
of cattle, as n to his wage only, any better foundation, 


= Vid. Revell v. a antes 2 vol. 424+ (5) 4 Co, 37. 4. 
<© Mate 5 vol. $91 | 
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To one argument urged on behalf of the defendant I cannot give 1799, 9 
my aſſent. It is faid, that a releaſe of a right of common over 9 

part of the common is an extinguiſhment of the whole right of ben ah ; 
common; and cafes have been cited to that effect: but I ſhould CATI 8 

wiſh to examine thoſe caſes thoroughly before I ſubſcribed to ſuch * || 
a poſition, eſpecially where all the commoners join in the releaſe, 
A releaſe by one commoner of his right over part of the common 
may poſſibly operate as a releaſe of his right over the whole: but 
if that were the conſequence of a releaſe by all the commioners, 
there would long ago have been an end of almoſt all the rights 
of common throughout the kingdom. But the determination of 
that queſtion one way or the other will not affect this caſe. 
Nothing can be clearer than that the parties claiming under this 
feoffment can only claim a right of common. In the common 
caſe where the lord of a manor conveys away part of the waſtes 
to a third perſon, though the right of ownerſhip of the ſoil 
changes hands, the right of common ſtill ſubſiſts in the com- 
moners as well over that part of the waſtes that the lord has 
conveyed away as over that part that he retains in his own hands, 1 
But this deed of feoffment is cautiouſly drawn to avoid all diſputes, 1 
Then it is ſaid that this is an uſe executed in the feoffees: but 
chat uſe is as to the right of the ſoil: but the right of common is 
an eaſement over the foil; they are collateral rights, and may 1 
exiſt in different perſons. The right of the commoners under 
that deed is to be exerciſed as it had been formely ; and that 
right was a right of common to be meaſured by levancy and 
couchancy. It is contended however on the part of the defendant 
that the owner of a meſſuage only within this diſtrict, or the 
owner of a meſſuage with only a ſquare yard of land annexed to 
it, may collect as many cattle as he can from all parts of the Al 
kingdom and ftock them on this common : but ſuch a right of 
common cannot in law exiſt. I am therefore of opinion that the 

directions of che learned Judge were rightly given. 

GRost J. The right now claimed by the defendant to the 
foil as a tenant in common was not ſet up at the trial; and it is | 1 
inconſiſtent with the feoffment. By that deed the tenants of the | 


r manor were to uſe and enjoy the commons. and turf moors 

* 28 formerly they had done or been accuſtomed ta do.“ Then 1 
bow had the commoners been accuſtomed to enjoy this right ? = 
By law they could only enjoy it as commoners, for cattle levant - * 

and couchant. Therefore there is no pretence to ſay that the 1 
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1799. owner of a houſe, without land, bas a right to turn on any n num⸗ 
dcr of cattle, without regard to levancy and couchancy. , 
JI 1 | LAWRENCE, J., having tried the cauſe, declined giving any 

ESTER. opinion now. 

.Ls BLANc, J. This i is an aQion on the caſe brought by the 
plaintiff for a ſurcharge of common by the defendant; and the 
plaintiff declares on his poſſc ſſion of the right of common, by 
virtue of a meſſuage and land of which he is poſſeſſed, alleging 
that the deferdant interrupted him in that right. | he objeCtiong 
made by the defendant are, iſt, As to the manner in which the 
plaintiff claims his right; and 2dly, With reſprct to the right of 
common claimed by himſelf. But the plaintiff declared on his 
poſſ ſon ; and at the trial he clearly proved his enjoyment of the 
Tight of common which he claimed in his declaration; it alſo 
appeared that the defendant had turned out on this common a 
number of cattle which were not levant and couchant oa any 
land that he poſſefled within the pariſh, but which he had brought 
from other pariſhes. In this fituation the plaintiff was entitled 


* to a verdict, unleſs the defendant could ſupport his claim to 


a right of common for any number of cattle without ſtint, by 
reaſon of his poſſeſſion of an ancient meſſuage. This manor was 
formerly in the Crown; and in conſequence of an adventurer 
ſtepping forward, who engaged to drain this large tract of land, 
he was to receive a certain proportion of the land in ſeveralty, 


over which the commoners were to have no right of common, 


and the reſt of the land was to be drained for the uſe of the 
commoners. In order to carry this into eff: & the deed of feolf- 
ment was executed, by which certain parts of the commons were 
conveyed to feoffees by way of uſe executed in them, but in truſt 
-to permit the tenants, &c. to uſe and enjoy the common in the 
ſame manner as they had formerly done. The argument now 
urged on behalf of the defendant is, that by this feoffment the 
enjoyment of the common by the commoners was to be in the 
ſame manner as before, that ſince that time they have in fact 
enjoyed it by turning on any number of cattle they pleaſed with- 
out regard to levancy and couchancy, and that this was ſtrong 
evidence to ſhew that before that time they had been accuſtom;d 
fo to enjoy the right of common, Now admitting that evidence 
of ſubſequent uſage would be evidence of prior uſage, yet the 
language of this deed muſt be underſtood as confining the enjoy- 


ment of the common to che manner in which the commoners had 
before 
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before been legally accuſtomed to enjoy it, and not to the manner 1499, 
in which many perſons had enjoyed it by uſurpation, as is fre- 
quently the caſe. - Now it is clear from the decree in 1631, and 1 
the feoffment which was made in conſequence of it, that before Catering 
that time theſe perſons held and enjoyed theſe waſtes as com- 
noners, and if fo, they could only enjoy that right ſubject to 
thoſe reſtraints and limitations that the law impoſes on commoners. 
Whether the right conveyed by that deed were a legal or only an 
equitable right is immaterial in this action, becauſe the plaintiff 
has declared on his poſſeſſion : it is equally immaterial whether 
the defendant's right be a legal or an equitable right, becauſe he 
has ſurcharged the common by putting on more cattle than he had 
a right to do. The feoffment only conveyed a right to the com- 
moners to uſe the common as they had enjoyed it before; that 
right may be meaſured by levancy and couchancy; and as the 
defendant did not uſe the common in right of any meſſuage and 
land in the pariſh on which the cattle could be levant and 
couchant, he ſurcharged the common; and therefore I perfectly 
ber e in the opinion given by the learned Judge at the trial. 
Rule diſcharged, 


— 


of 
. - 


ARGENT again// DURRANT-. Sarda, 
Nov. 23d. 


JN wrefpaſs for breaking and entering the plaintiff's cloſe and The defend- 
pulling down his wall, the defendant pleaded the general . 
iſſue, and a licenſe from the plaintiff. At the trial before Buller J. cauſum fre- 
at the laſt aſſizes at Croydon, the plaintiff proved the treſpaſs erde. 


evidence of 
pulling down the wall. The defendant, having failed in pro- 2 and free · 
ving the licence, offered evidence to ſhew that the foil and freehold ny mag 
were his; that he had let the premiſes to the plaintiff, whoſe term iſſue. 


therein was expired after due notice to quit; but that, the plaintiff 


inſiſting on his right to continue there, the defendant entered, &. 


It was objected that the defendant could not give evidence of title 
under the general iſſue. But Buller J. received the evidence, 
teſerving the queſtion for the conſideration of this Court. And 
the facts being proved as ſtated, a verdict was entered by conſent 
for the plaintiff, ſubject however to be ſet aſide and a verdict 
entered for the defendant if this Court ſhould be of opinion ee 
the evidence was properly admitted. | 

D d 2 | Adam 
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109. Adam and Beſt accordingly obtained a rule niſi fox "INE aide 

— we verdict for the plaintiff; and cited the caſe of Dodd v. 

yr"; Nin (2) where the Court held that the defendant in treſpaſs 
Da. might give evidence of title under the general iſſue.  _ 

| Shepberd Serjt. and Marryat now ſhewed cauſe againſt that 

| il Title cannot be given in evidence under the general iſſue 

for the purpoſe of juſtifying a treſpaſs committed, but only where 

it is evidence of poſſeſſion. For example; there may be property 

of which no perſon is in the actual and conſtant occupation, as a 

waſte; and there, upon a queſtion whether ſuch a waſte be or be 

not parcel of a certain manor, title may be given in. evidence to 

ſhew that the plaintiff was not in the implied poſſeſſion of the 

land. And upon that ground the caſe of Dodd v. Kyfin proceeded; 

where, the poſſeſhon being doubtful, the Court ſaid that the de- 

fendant might under the general iſſue give evidence of title and 

of right to pofeſjion. But it is preſumed, that the doctrine there 

laid down mutt be confined to ſuch a caſe as that; for the Court 

did not mean there to decide generally, that title may in all caſes 

be given in evidence under the general iſſue. The: general rule 

However is that every matter of juſtification muſt be pleaded; 

other wiſe the plaintiff would be taken by ſurprize. If indeed the 

neceſſary conſequence of the deiendant's being entitled to the free- 

hold were that he could not commit a treſpaſs, there would be ſome 

reaſon for receiving the evidence in this caſe: but title to the free- 

hold may or may not be matter of juſtiſication in treſpaſs, for the 

frechold may be in one man and the right of poſſeſſion in another; 


freehold or a ſtranger. If title might be given im evidence in all 
caſes on the general iſſue, the plaiutiff muſt always be prepared to 
prove his title as well as his poſſeſſion; and thus the objet of ſpeci 
pleading, which is to reduce the matters in diſpute to a ſingle iſſue 

in order to avoid expence, would be defeated. Whereas if the 
title only were meant to be diſpute, the parties on the traverſe to 
the plea of liberum tenementum would go to trial prepared with 
proof only on that point. Or if the queſtion turned on the right 

do paſſeſſion, the plaintiff to the plea of liberum tenemeptum 
Fa - -might. reply ſuch matter as would put, that point only in iſſue, 
3 They alſo cited Bro. Ar. Gen, Iſſue, Fl. 81. where it is ſaid, that 
1 Ma MAN; entitled under 4 ſtranger juſtify by his command, this 


(a) Antey 7 vol. 254; et vid. Taunton v. G Har, ib. 432. 


as where tenant for years brings treſpaſs againſt the owner of tie 


m in ForTiETH Year or GEORGE II. 405 
ought to be pleaded and not given in evidence under the generz 1 1799. 
iſſue; ſo it is of rent ſervice, rent charge, and licenſe, which 2G — 
be pleaded. Now the principle there laid down applies equally 1 to 8 
caſes where the defendant entitles himſelf in his own right, as to büfrAx . 1 
thoſe where he is entitled under a ſtranger. So in Dove v. | 1 
Snith{a), in treſpaſs quare clauſum fregit Lord Holt ſaid © the #* 
defendant could not give any matter of right in evidence under 
the general iſſue, not even in mitigation of damages.“ | 
Lord Kenyon, Ch. J. It is now too late to diſcuſs this queſtion, 
which appears to have been ſettled in Lord Cołe's time. In a caſe 
in 1 Lee. 301. In treſpaſs © the defendant pleaded not guilty, 
and if he might give in evidence that at the time of the treſpaſs 
the freehold was in ſuch an one and he as his ſervant and by his 
command entered was the queſtion ; and it was ſaid by Coke that 
the ſame might ſo be well enough; and ſo it was adjudged in 
Treuilian's caſe; for if he by whoſe command he entereth hath 
night, at the ſame inſtant that the deſendant entered the right is in 
the other, by reaſon whereof he is not guilty as to the plaintiff; 
and judgment was given accordingly.” Conformably to this doc. 
trine I have always underſtood that it has been the practice to per- 
mit the defendant to give liberum tenementum in evidence under 
the general iſſue. And ſo we decided in a late caſe, Dodd v. 
Kyfin; where our opinions did not proceed on the diſtinction now 
taken at the bar, but on the broad ground that title'might be given 
in evidence under the plea of not guilty. The plaintiff cannot be 
prejudiced by this rule; becauſe, when the defendant gives evi- 
dence of title under the general _ the plaintiff may — by 
evidence. | 5 
Gros, J. When the caſe of Dodd v. Kyin was argued, I cer- 
tainly meant to ſay that in all caſes title might be given in evi- 
dence under the gencral iſſue; and I have 2 conſidered that 
to be the practice. 
LawRENCE, J. There are ſeveral other authorities, in addition 
to thoſe alluded to, in ſupport of the opinion that the defendant 
may give liberum tenementum in evidence under the general iſſue. 
In Gilb. Evid. 258. it is ſaid © In treſpaſs on not guilty the defend- 
ant may give in evidence that the right of freehold was in F. S. 
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and that he by his command entered; for if the defendant entered 1 
by the command of F. S., it is the ſame as if J. S. entered, and ii 


(a) 6 Mod. 153. 
D d 3 conſe- 
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ht 


CASES M MICHAELMAS TERM 


1799. conſequently if J. S. hath the right the eſtate is veſtedi in him by 
- the entry, and conſequently the defendant is no treſpaſſer on the 
Aerni plaintiff; and by ſuch evidence as this he falſifies the declaration 


of the plaintiff, for he proves that he did not break his cloſe as the 
declaration ſets forth; it is therefore proper for the general iſſue." 

There is alſo a caſe in Andrews (a), Bartholomenwv v. Ireland, to the 
ſame effect. There in treſpaſs, for breaking and entering the plain. 
tiff's chambers the defendant pleaded that the chambers were the 
freehold of J. K., and that the defendant as his ſervant entered; 

on demurrer it was obj-ed that the plea could not be en 
becauſe, though J. K. had the freehold, the plaintiff might not- 
withſtanding have a right to the poſſeſſion as a tenant at will or for 
years. but © the whole Court were clearly of opinion that it was in 
ſubſtance a good pleaz” and they added * it 1s a conſtant rule that 
in treſpaſs upon not guilty pleaded, a freehold may be given in evi; 
"dence.” And thongly this point was not immediately before the 
Court, yet they alluded to the known practice, as to what was eyi⸗ 
dence on the plea of liberum tenementum, to ſhew that the plea 
in queſtion was good. With regard to the caſe cited from Br, 
Abr.; there is a caſe in Cro. Elia. 56. that ſhews that ſuch a plea 
would amount to the general iflue ; there in treſpaſs for breaking 
the plaintiff's cloſe the defendant pleaded that 7. S. was ſeiſed of 
the land and let it to J. D. and that he as his ſeryant entered, and 
gave no colpur to the plaintiff, for which the plaintiff demurred; 

and Wray Ch. J. ſaid, © He ought to give colour, though he juſti- 
fieth as a ſervant.” And the neceſſity of giving, colour in any ple 
where a title-is ſet out as matter of defence ſhews that ſuch title 
might be given in evidence on the general iſſue, if that had been 
pleaded. 10 Co. 9. Dr. Leyfield's caſe. The caſe of Dadd v. 
Hin was the common caſe of colour, if pleaded. As to the paſ- 
ſage cited from 6 Mod. 153: it by no means appears that it way 
aid by Lord Holt ; the whole of that caſe is confuſed ; ; and the 
concluſion rather appears to haye been merely the opinion of the 
Teporter. And with reſpect to the practice upon this point, I hare 
always conceived that liberum tenementum may be given in evi- 
dence under the general iſſue. I remember one caſe indeed on the 
Weſtern circuit, where the late Lord Chief Juſtice of the Common 
Pleas : adopted the diſtinction now taken by the plaintiff's counſel. 
But in another caſc, Harwood v. Harwood, Summer aſſizes 1788 


(a) Andr. 108. 
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at Sali Murg Mr. J. Buller permitted the defendant under the plea 1799. 
of the general iſſuc to give evidence of title: 1 do not however —— 
recollect that any objection was taken to the evid- nce. Ad or 8 
Le BLANc, J. I have always conſidered this to be a ſettled DunnaxT, 
* Aud this comes within the authority of Dodd v. Kyffin. | 
| | Rule abſolute. 


1 


Monday, 


PyNE againſt ERL. Nov 25th. 


tiff. h 
fendant for 400. on a bond, charged him in execution in cs og 


the year 1783, and died in 1797. In this term the defendant eee 


moved to be diſcharged out of cuſtody, his wife having taken died. the de- 


fendant's 
out adminiſtration to che plaintiff. ee 


Later now ſhewed cauſe againſt that rule. Firſt; he ſaid that ou admini- 
the letters of adminiſtration were void, becauſe the def-ndant's x lags 


wife in taking out adminiſtration had ſworn that the plaintiff's _ 75 
urt r- 
effects only amounted to 5/. whereas this alone was a debt of derea the 


400 l. And, ſecondly, he contended that, as the plaintiff's a ee 


attorney had a lien on the judgment for his coſts, the defendant cho out. 
of Cu ody 


ought not to be diſcharged out of W until he was ſatisfied ſaying that 


Ji pling, having recovered a judgment againſt the de- The plain- 


the plain- 
for his coſts. But e pee 
The Court thought there was no foundation for the oppoſition _ had = 
den ON the 


to the rule. ge 
Lord Kenyon, Ch. J.. ſaid, If the adminiſtration had been tor his coſta. 


granted by an inferior juriſdiction, and there were bona notabilia 
out of that dioceſe, the adminiſtration would have been void. But 
this adminiſtration, having been granted by the Prerogative Court 
is good. If indeed the letters of adminiſtration have been obtained 
by fraud, they may be hereafter ſet afide on that ground: but at 
preſent it is a legal adminiſtration 3 and that being ſo, there is an 
end of this action, the defendant's wife being the legal repre- 
ſentative of the plaintiff. On the other point, I do not think that 
the plaintiff's attorney has any lien on the judgment, ſo as to 


prevent the defendant being diſcharged, | JE 
Rule abſolute, 
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New 25th. 

The pair [Naffumphy, ſit the defendant paid. money into. court: as ta part 6 the 
1 by fare N and pleaded non aſſumpſit to the reſt, Tue was Joined 


ts 
the def in in Eafter term laſt, and notice of trial was given for the laſt ſittings 
ant's paying in Trinity term, which was continued to the ſittings after Trinity 
_— into term: but the plaintiff neither entered his cauſe, nor counter. 
mae e manded his notice of trial, but took the money out of court; 
* „ and now moved in this term to have his coſts taxed up to the 
give notice time of the defendant's paying money into court, and that the 
wr =] - defendant ſhould have his coſts taxed ſubſequent to that, and 
negle@s to that the balance ſhould be paid over to the party to whom it 
Shiv” ſhould be found by the Maſter to be due. 

— Nolan, in ſupport of the rule, cited Hartley v. Bateſon (a); and 
entitled to relied on the diſtinction taken by Buller, J., in Kabell v. Hudſon(b), 
judgmen* 3* that, if the plaintiff accept the money paid into court at any time 
non · ſuit. before trial, he is entitled to his coſts up to the time of paying the 
money into court; otherwiſe, if he proceed to trial and fail, 
And (he ſaid) it makes no difference in this caſe that the defendant 
Was entitled to judgment as in caſe of a nonſuit on account of 
the plaintiff's not having proceeded to trial purſuant to his notice 

Savage v. Francklyn (c), and Bate v. Crane (d). 


-. Park oppoſed this in the firſt inſtance; and. ſaid that the rule 


*Szanour againſt Balor. 


Was not ſo general as was contended for, that where the plaintiff 


did not actually proceed to trial he might have his coſts taxed up 
0 the time of the defendant's paying money into, court ; for it is 
DHtherwiſe if a juror be withdrawn (e). Now the preſent caſe falls 
Within the reaſon of that; ſor here the defendant is entitled to 
Judgment as in caſe of a nonſuſt. But 
- By:the Court. The practice ſeems fully ſettled by the caſes cite 
'on the part of the plaintiff; and it is now further certified to us 
*. the Maſter that that continues to be the practice. 


Rule abſolute. 
en e 
(c) Barnes, 280. quatto edit. (d) Barnes, 287. 


© | bes te) | Shabhart v. Fohnſon, ante, 3 vol. 657. 
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The Kine againſt T..Fixmors. 


AN indictment having been preferred againſt the defendant at 
the Quarter Seſſions for the county of Berks for a nuiſance 
wp up a public highway leading through Fulſcote farm, he 
removed the indictment here by certiorari, giving the uſual recog- 
nizance (a) required by the ſtat. 5 V. & M. c. 11. / 3. (). The 


defendant was found guilty at the laſt Lent Aſſizes for Berkſhire, and 


afterwards died on the Gth of April laſt, before the day in bank. 
The coſts of the proſecution were afterwards taxed; and they not 
having been paid by the adminiſtrator of the defendant, a rule was 


obtained calling on the defendant's bail to ſhew cauſe why their 


recognizance ſhould not be eſtreated, on the uſual affidavit ſtating 

that J. Kirby the proſecutor was the party grieved (c). This ap- 

plication was founded on the authority of R. v. Davies (d). 
Wigley now ſhewed cauſe againſt that rule. The defendant 


40g 


1799. 
— IISENY 
Nev. 6th, 
If a defend» 
ant remove 
an indi. 
ment here . 
by certiorari, 
giving the 
uſual recoge 
nizance 
under ſtat. 
5 N. & M. 
c. II., and 
de found 
suilty, and 
die before 
the day in 
bank, his 
bail are lia. 
ble to pay 
the colts, 


having died after verdict and before the day in bank, no judgment 


could be entered up againſt him; this not being a caſe within the 


ſtat. 17 Car. 2. c. 8., which is in terms confined to © a&ions per- 


ſonal real or mixed.“ Then if no judgment could be entered 
up againſt him, he was not convicted within the meaning of the 
ſtat. 5 W. & M. c. 11. ; for a conviction in that act means a judge 
ment; and no coſts are due until conviction. The bail cannot be 
called upon to pay the coſts until ſome part of the condition of their 
recognizance is forfeited : and in this inſtance every part of that 
condition was complied with ; the defendant appeared, pleaded, 
gave regular notice of trial, and tried the indictment, which was 
all that the bail undertook ſhould be done. In R. v. Lyon (2), where 
it was holden that the bail were liable to the colts, the. reg” 


( The terms of the condition of the recognizance are, that the defendant ſhall ap- 
Pear in B. R. on, &c. and plead to the indictment; and try the fame. at, Kc., and give 
due notice of trial to the proſecutor, and appear from day © to 7. in the laid court, aug 
not depart the ſaid court without leave. | bs 

5) Which enacts that if the defendant be convicted, the Court of F. R. ſhall give rea- 
ſonable coſts to the proſecutor, if ke be the party grieved, &c., which ſhall be taxed, &c.; 
and that the. ſaid; recoguizance hall not be diſcharged all: the 9 _—_ ſhall be 
paid, 

(e) Vide R. v. Sharpneſs, ante, 2 vol. 47.3 R. v. Ketlewirth, ante, 5 vol. 23 · 3 and 
R. v. Williamſon, ante, 7 vol. 32. 

(%) E. 25 Geo, 3. B. R. There the caſe was preciſely ſimilar to the nn and, 


| after argument by 


Erſkine for the bail and Mingay contra, 
The Court held that the bail were liable for the coſts. _ 


(e) 3 Burr. 1461. ; 
| nizance 
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1799-, nizance was forfeited for not proceeding to trial according to 


notice. But in N. v. Earl (a), where there was a rule for the 
f The King 


egainft.. 


that the executor could not have them, and that he would not 
have been liable if the teſt tor had been ruled to pay them. 
But The Court (ſtopping Manley in ſupport of the rule) ſaid 


this came expreſsly within the words of the ſtat. 5 . M. c. 11. 


J. Z., which are © that the ſaid — ſhall not be dif. 
charged till the colts ſo taxed ſhall be paid.” And they made the 


| Rule 2 
(a) 2 Str. $74. 


Wedreſdays | Byrom againſt JOHNSON. 
New. 27th. 


Reference to JPOBINSON obtained a rule calling on the plaintiff to ſhew 
agg cauſe why it ſhould not be referred to the Maſter to com- 
whatis due pute what was due for the rent; this being an action of covenant, 
ee wherein the only breach aſſigned was non-payment of rent; and 
ment of rent. the defendant having ſuffered judgment to go by default, 
4 Pell now ſhewed cauſe againſt the rule; contending that the 
ſum to be recovered was uncertain; depending on the one hand 
upon the queſtion whether or not the jury would give damages for 
the detention of the rent, the arrears being conſiderable; and on 
the other, whether or not any deduction were to be made for 
repairs, &c. of which the defendant might avail himſelf. And he 
: referred to the caſes of Maunſel v. Lord Maſſareene (a), and Meſſn 
: v. Lord Maſſareene (b), where ſimilar motions were refuſed, 
though there was nothing to aſcertain in either caſe but the value 
of foreign money, which in its nature is more eaſy to be com- 
puted than the quantum of nn. or the amount of e 
in this caſe. But 
Per Curiam. The action is . fi a ſum 8 whichiond 
as well be aſcertained by the Maſter as by a jury, without putting 
the parties to the expence of executing a writ of inquiry. As to 
the poſſibility of the jury giving damages for the detention of the 
debt, the ſame anſwer might be given to every ſuch application 
where the action is brought ene a bill of exchangs: Wai in theſe 


\ (9) Ante, 3051 37. : (3) $4 4 vols 1 Dine, e 
caſe 


proſecutor of an information to pay coſts for not going on to 
Finxoxs. trial, as the defendant died before they were paid, it was holden. 
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caſes it is now become the common practice, upon application, to 1799. 
refer it to the Matter to compute what is due. And there ſeems —— 
to be no greater difficulty in computing what is due in this 2 
caſe, where the only breach aſſigned is non - payment of rent. The eke. 
like motion was lately granted in caſe of a mortgage (a). 5 
N 5 Rule abſolute (5). 
(a) Bertben v. Street, ante, 326. 1 . 
(5) See Thelufſen v. Fletcher, Dougl. $16. ; ſee alſo 8 Hen, 6. 5. 4. 


K 


Movys again/# LEARKE Clerk, and Joxks. Thurſday, 
Nov. 28th. 


| Ts was a rule calling upon the plaintiff to ſhew cauſe why A ęrant of a 


the defendant Leake ſhould not be diſcharged out of execu- feat charge 
by a rect or 


tion, and why a deed made for ſecuring an annuity and charging or vicar out 
the payment thereof upon benefices with cure of ſouls to the genen 
plaintiff, and the warrant of attorney and the judgment entered oy d., 37 =. 


thereon, ſhould-not be vacated, and why the fieri facias de bonis f; en 


eccleſiaſticis & capias ad ſatisfaciendum ſhould not be ſer afide, *ced * | 
By indenture, dated March 3oth, 1792, the defendant Leake in 1 Goes 


conſideration of 350 l. granted to the plaintiff an annuity or "*"* perſon- 
ally to pay 


yearly rent-charge- of 507. to be iſſuing and payable out of the the ſadient- 


rectory of Kencott and the vicarage of HW atlington in the county of eee 4 
3 


Oxford, and out of the glebe lands tith s, &c. to the ſame reſpec- gi « a war- 
tively belonging, for Leake's life, payable quarterly; and for better _ pans 


ſecuring the payment of the annuity Leake by the ſame deed bare war 
ment as 


gained and ſold the ſaid rectory and vicarage and the glebe lands a col.ater at 


&c. to J. Moore and his executors for a term of years determi. ſcculuz for 
- piy nent of 


nable on Leake's death, upon truſt to permit Leake to take the rents the annuity, 


4 . : | _ this Court 
and profits until the annuity ſhould be in arrear for twenty-one CE ns 


days, and then by and out of the rents and profits, &c- to pay the der the deeds 


plaintiff the ſaid annuity. Leate alſo covenanted with the plain- won 4 


tiff to pay the annuity; and by the ſame deed the other defendant, be — 


Fones, alſo covenanted with the plaintiff to pay the annuity on agreed by 


Leake's default. At the ſame time both the defendants executed = ee 


a warrant of attorney, authoriſing Moore to enter up judgment of an annuity 


againſt them at the ſuit of the plaintiff, in an action of debt for net —.— 
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7001. for ſo much money borrowed; “ which was given as a = i is: it 
; . - x 0 c © — 
collateraFfecurity for payment of the ſaid annuity.“ In the mes jr, 3 
| immediately 


after receiving the confideration-money pay the fair charges of the writings out of that money, no no- 
tice need be taken of it in the memorial, but it may be there ſtated that the whole con ſidoeration- money 
Paid to the grantore by | 
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CASES N MICHAELMAS TERM 
morial of the annuity the warrant. of attorney and the deed 


were correctly ſtated, except that no notice was therein taken 


of the covenant in 80 deed by the n e pay wy 
n % 

In the affidavits. in Cop of che EN it was ) Rated tet 
though the ſum of 350 J. was paid by the plaintiff, a demand waz 
at the ſame time made upon Leake by one Neale, who appeared 


to be a clerk or agent of Moore the plaintiff's attorney, for 40 


for law charges and procuration fees, which he (Leake) then paid 


. out of the 3501. That an execution had been ſince taken out 


for 1400 /. on the judgment hgned by virtue of the warrant of 
attorney. 1 

It was admitted that there had hoon a miſtake in whine out 
execution for 1400/. inſtead of 700 J. And in the affidavit in an- 
ſwer to this application, it appeared that it was originally agreed 
that Leale ſhould pay the expence of the writings, in conſequence 
of which he had paid 19/7. 19s, to one Thomas on Moores ac. 
count after receiving the whole conſideration- money from the 
plainfiff; and the deductions or een of wy _ ſum way 
expreſsly denied. | 

The rule was obtained on two grounds; 1ſt, That the grant of 
che annuity out of benefices with cure of ſouls was void as well 
by the common and canon law as by the ſtatute 13 Eliz. c. 20 (a); 


and that all the inſtruments made to ſecure it were void; 2dly, 
That if it were not void on that account, it was void by the an- 


nuity act (5), becauſe the conſideration was not any bd in the 


memorial. 
Mingay now ſhewed cauſe 20 chis vale; Even admitting that 


che grant of the annuity out of the profits of the livings is void 


by the ſtatute of Elizabeth, {till the covenant of the defendants, 


whith is a perſonal covenant, to pay the annuity, is good. And at 


all events, the warrant of attorney is not affected by the invalidity 
of the deed, the conſideration of which, as appears by the warrant 
N Was een enen TE the other ground of 


_—_ mh enadts that no leaſe of any beneſice with cure ſhall endure. any longer 


than: while the leſſor ſhall be reſident and ſerying, the cure of ſuch benefice, without 
abſence above eighty days in any one year, c.; and «« that all chargings of ſuch bene- 


| ices with cure hereafter with any penſion or with any profit out of the ſame to be 


yielded.or taken hereafter to be made, other than rents to be reſerved upon leaſes here · 
after to be made according to the mean! ng of this act, ſhall be utterly voids" | 


(3) 17 Geo. 3. c. 26. 
V the 


r r 2» x 
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the application fails in fact; it appearing by the affidavits filed in 1799. 
13 anſwer to the rule that no part of the eonſideration · money wW as 
| deducted at the time of payment; and that the ſum that was Movre 
f actually paid by the defendant, Leake, 191. 19s., was paid as the  Lzaxz. 
t fair charge for the writings, it having been previouſly agreed that 
. that erpence ſhould be borne by him. In this reſpe& the pre- 

ſent caſe is diſtinguiſhable from that of the D. Bolton v. Wik 

liams (a); for there the whole mme was never 


| paid to the grantor. | 
Gibbs and. Plowden in e of the rule. Firſt; ha grant of 
the rent- charge out of the livings is void by the common, the 


canon, and the ſtatute, law. It is void by the common law; this 
comes within the principle of thoſe caſes (5) in which it has been 
holden that the aſſignment of the half-pay of an officer of the 
army is void; the profits of livings being given for the dig 
nity of the church, and for the decent ſupport of the incumbents. 

In Line: 149. it appears that fales and mortgages of benefices 
were prohibited by the canon law. And in Yaugh. 327. it is ſaid - 
that © a lawful canon is the law of the kingdom.” But however 
the grant of this rent-charge may be affected either by the com- 
mon or canon law, it is clearly void by the ſtat. 13 Eliz., which 
was ſcarcely denied even by the plaintiff's counſel. That ſtatute ex · 
tends to ſales, mortgages, and charges of every kind upon livings; 
therefore the profits of benefices cannot be charged or taken for 
the payment of debts. Then if the grant of the rent-charge be 
« utterly void, according to the words of the ſtatute, the war- 
rant of attorney which was giver, not for any other conſideration, 
but as it is expreſsly ſtated in the memorial, * ag a collateral ſe- 
curity, for payment of the ſaid annuity,” is alſo void; and the 
Court will permit the defendants to take advantage of this objec- 
tion on a ſummary application, becauſe this is the only opportunity 
they have to avoid the effect of the warrant of attorney. Then 
it is ſaid that the defendants' covenants in the deed. may be 

| enforced, becauſe they are. perſonal covenants ; but, i in the firſt 
place, the ſame obſervation, that applied tothe warrant of attorney, 
is alſo applicable to theſe; they are covenants to pay the ſame 
e OP 3 and if the grant of the rent- charge be 


© (4) 2 Ver. jun. 138.; and 4 Fre. Ch. Ca. 310. 5 
(0) Flarty v. Odlum, ante, 3 vol. 681. : Lidderdale v. The Dake of Merch ante, 
4 val. 248.3 and Store v. mot 9 533. 
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'CASPS N MICHAELMAS TERM - 
itſelf void, the covenants to pay it muſt alſo be void. And in tlie 


— next place, another objection applies to Leake's covenant; no notice 


Mouvrs 
| againſt 


is taken of it in the memorial. It may be argued thus; that coves 


Lzaxz> nant either does, or it does not, vary the ſecurity of the annuity: 


if it do not, then it is void within the ſtatute of Elizabeth as well 


as the grant itſelf ; if the effect of it be to make that a good and 


perſonal ſecurity, which before was a void ſecurity, in that caſe 
alſo it is void within the annuity act, becauſe it is not regiſtered, 
Secondly, It ſeems now admitted that the ſum of 19/7. 195. was de. 


ducted out of the confideration-money, or (which is equivalent) 


that it was returned the moment it was paid; and therefore the in- 
ſtruments given for ſecuring the annuity are void under the fourth 
ſection of ſtat. 17 Ges. 3. c. 26. Or if it be conſidered that, as by 
the terms of the treaty, the grantor was to pay for the deeds, then 
this ſum formed no part of the confideration-money, and then the 
deeds are void by the firſt ſection of that act, becauſe the confi. 
deration of granting the annuity is not truly ſtated. And the 
following caſes were referred to on this point; Fenner v. Evans, 
ante, 1 vol. 267. ; Broomhead v. Eyre, ante, 5 vol. 597. ; The D. 
of Bolton v. Williams, 2 Vez. jun. 138., and 4 Bro. Ch. wh 310.3 
and Kirkman v. Price, 1 H, Bl. 188 309. a 


Lord Kenyon, Ch. J. Many caſes have been cited, ia the 


common, the canon, and the ſtatute law, has been reſorted to by 


the counſel for the defendants. But I think that none of the caſes 
cited are applicable to the preſent. The ground of deciſion in thoſe 
caſes, in which itwas holden that the half-payof officers in the army 
could not be aſſigned was that the officers have no fixed durable 
intereſt in it, as the clergy have in their benefices, but that it de- 
pends on the bounty of the Crown that allows them certain bene- 
fits to enable them to attend whenever their ſervices may be re- 
quired. The canon law has been referred to, as if all the canons 
were part of the law of the land. But thoſe canons only that have 
already been incorporated into our law are conſidered as part of the 
law of England. Some of the canons indeed mentioned in Linuad 


have been ſo incorporated: but whether or not the canon, that has 
been cited from that book has been received into our law may be 


known by referring to our ſtatutes. If the canon relied on were 
Part of our law, all the diſabling and reſtraining ſtatutes were nu- 
gatory. That before the paſſing of thoſe ſtatutes there exiſted a 
power ineccleſiaſtical bodies toalienate the poſſeſſions ofthe church, 
and that there ſtill exiſts a power in them modiked in the manner 

preſcribed 
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preſcribed by thoſe ſtatutes, cannot be doubted; the prohibition on 
jenations by the clergyis therefore tobe learnt from thoſe ſtatutes. ———— 


al 
I am not prepared to ſay that the ſtatute 13 Elia. c. 20. may not 


extend to this caſe: but I deny that the conſequence contended for 
follows, that therefore the preſent rule muſt be made apſolute. 
Even admitting that every thing that was done by the defendant 
(Leake) to charge or to affect the livings directly is abſolutely void, 
ſtill the defendant's argument on this point is not true in its ex- 
tent: it was ſaid that in no caſe can the profits of a benefice be 
applicable to the payment of debts; but if that were ſo, what is to 
become of all the proceſs de bonis ecclefialticis? Now in this caſe 
one of the defendants executed a deed, by which he granted an 
annuiry or rent-charge out of certain bene fices: this is not malum 
in ſez there is nothing wrong in ſuch a tranſaction, except as far 
as it is prohibited by the ſtatute; if indeed there had been any 
moral turpitude mixed in it, I would have followed it in all its 
conſequences. But a deed that was intended to operate one ways 
may operate another way, ut res map1s valeat quam pereat. if 
honeſty requires it. Then why may not this deed, which was 
intended to operate as a rent charge upon the living, have effect 
as a perſonal ſecurity againſt the grautor, containing, as it does, 
a coyenant to pay the annuity? A deed of feottment map, if there 
be no livery, operate as a covenant to ſtind feifed to uſes z and ſo 
in many other inſtances. I will not however give any judicial 
opinion whether or not this deed he void by the ſtatute of Elizabeth, 
which certainly contains ſome very ſtrong expreſſions ; the reaſon 


of making that act was, becauſe in former times the patron ſome- 


times preſented a needy incumbent, who, being content to take 
the living on any terms, agreed to grant leaſes in favour of the 
patron himſelf. And 1 ſhould object to any thing being done 
obliquely that ſuch a ſtatute prohibited being done directly. 
But in this caſe I cannot ſay that the letter of attorney is void. 
And that brings me to the remaining queſtion, which ariſes on the 
annuity act, whether or not the confideration were truly ſet forth 
in the memorial? The objection to this part of the cafe would 
be fortified by the various caſes alluded to, if they applied: but L 
think that they are diſtinguiſhable from the preſent caſe for the 
reaſon given by the plaintiff's counſel, that here no part of the 
conſideration- money was withheld from the grantor. if any part 
of the conſideration be kept back, under whatever colour, or if there 
be any improper concealment with the view of eluding the vigi- 
= | 12 - lance 


415 
1799. 


Mou vs 
as uin 
LE A KE. 


ere 


. 


carr, 


* . * 1 + 9 7 
. — monroe * 
= g 1 | nn 


* 2  _- 


8 
} 
: 
TY 


3 L 
1 } 
„ 55 
bo - 
WM 
4 : 
3 
: 5 
*+B 
* * 
* 
Fj 
3% 
; 
: 


416 
1799. 


—— 
"Movyy” 


ainft 
Loan. 


' CASES m MICHAELMAS TERM 


lance of thoſe who are to examine the tranſaction, the whole ig 
void. But here all the confideration-money was paid to the grant. 


or, who, being indebted to the perſon who drew the writings for 


the expence of thoſe writings under a previous agreement, imme. 
diately paid the amount of the bill: it was a payment to his at. 
torney under the previous contract. There is nothing more unrea, 
ſonable in this than in his paying any other debt after receiving 


the conſideration-money for the annuity. It is objected alſo that 


Thurſday, 
Nov. 28th, 


Writ ſued 
out by plain- 
tiffs as exe- 
cutors, and 
geclaration 


by them is 


their own 
right 7 held a 
ſufficient 
yariance for 
diſcharging 
the defend- 
ant out of 
cuſtody on 
filing com- 


mon bail, 


the covenant in the deed to pay the annuity is not taken notice of 


in the memorial: but there is no occaſion to inſert in the memo. 


rial all the covenants in a deed, unleſs they modify the grant itſelf, 
as a covenant for redemption of the annuity : this is not re 
quired under the regiſter acts for Middleſex and Yorkſhire. On the 
whole, I cannot ſay that there has been any improper concealment 
in the tranſaction. Therefore I am glad to find that the judgment 
I am bound to give coincides with my wiſhes on this occaſion, 
and that the law and juſtice of the caſe meet in the ſame point, 

Far Curiam, | EY abſolute, 


60 There was another rule in this caſe, calling on che plaintiff) to * cauſe why 

the execution ſhould not be ſet aſide for irregularity, the execution being for 4400 0. 

und the judgment only for 7001. But this being merely a miſtake, and it appearing by 

the affidavits that the plaintiff had not levied more than 700 l., the n . 
plaintiff to amend che execution on payment of coſts, 


— 


DovoLAs and Others against IL AI. 


> ta Es on a former day obtained a rule, callingon the plaintifh 

to ſhew cauſe why the defendant ſhould not be diſcharged out 
0 euſtody on filing common bail, on the ground of a variance be- 
tween the writ of latitat and the declaration; the writ having been 
ſued out by the plaintiffs, as executors of one Doug lat, and they 


having afterwards declared for goods fold and delivered by them, in 


their own right. And he referred to the caſe of Turing v. Jones (a) 


where the Court recognized the practice of granting ſuch appli 


cations in caſes where a plaintiff ſued out the writ in his own 
name and afterwards declared as executor z which, though the 
converſe of this caſe in fact, ought in principle to govern it. 
Topping, who was now to have ſhewn cauſe, admitted that he 
could not diſtinguiſh this caſe from the rule there laid down. And 
The Court, being of that opinion, made the | 


() Ante, 5 vol. 402, 
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UDGE again : Thurſday. 
Jn DoF, e F 


ee on a former day i in this term moved to quaſh the An attorney 
writ of privilege, which the defendant, an attorney of this ques 2 


Court, had ſued out, directed to the mayor, &c. of London, com- vilegeagainft 


manding them to ſuperſede all further proſecution in a foreign OT 


achments in 
attachment in the Mayor's court at the ſuit of the plaintiff, who Lenden. 
was an attorney of the Court of Exchequer. This was moved 

on the authority of Turbill's caſe (a); where it was reſolved that 

an attorney ſhould not have his privilege einn foreign attach- 

ments in London. 

Park now ſhe wed cauſe; ſaying that if the motion were granted 
it would in effect do away an attorney's privilege; becauſe the 
object of it was to compel the defendant to put in ſpecial bail; and 
that there were contradictory authorities on this ſubject (5), which 
ſhould incline the Court to decide the caſe upon principle. And 
though privilege cannot be ſet up againſt privilege, yet that is 
only in caſes where the plaintiff ſues in his own court: but here 
the plaintiff has no privilege in the city of London. | 

Per Curiam. The caſe in Saunders is directly in point againſt. 
the allowance of the defendant's privilege. And the reaſon is given 
for it by Lord C. B. Gilbert in his hiſtory of The Common Pleas (c); 
who, after taking notice of the attorney's privilege, fays, © But 
this is to be underſtood when the plaintiff can have the ſame re- 
medy againſt the officer in his own court as in that where he ſues 
919 him; for if money be attached in an attorney's hands by foreign 
attachment in the ſheriff's court in London, he ſhall not have his 
privilege, becauſe in this caſe the plaintiff would be remedileſs; 
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; for the foreign attachment is by the particular cuſtom of London, | 
; and does not lie at common law; fo that if the attorney ſhould | A 
| have his privilege, the plaintiff ſhould be without his redreſs.” - 3 
; | Rule abſolute. 
i | (8) 1 Sund. 67, (5) Vid, Lodge's cafe, 2 Leen 156. Dy. 287. a. | (e) 209, 5 1 
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A co-alhg- 
nee of acebt 
ariſing out of 
bills of ex- 
change in his 
own poſſeſ- 
fon may ſue 
inthe name 
of the origi- 
nal creditor, 
and hold the 
defendant to 
bail on his 
own athda- 
vit, (wearing 
poſitively as 
to ail the 
facts requi- 
red which are 
wit hin his 
own know- 
ledge, and to 
the beſt of 
knouledge 
and belief as 
to ſuch as are 
within the 
knowledge 
of his prin- 
Cipal and co- 
allignees. 
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W. Cres WELL againſt LoveLL and Another, 


RULE was obtained, calling on the plaintiff to ſhew cauſe 

why the defendants ſhould not be diſcharged out of cuſtody 
on filing a common appearance, on the ground of the inſufficiency 
of the aſſidavit to hold to bail, which was as follows; V. Redaway 
of, &c. maketh oath that T. and D. Lovell of, &c. were at the time 
of the aſſignment hercinaſter mentioned, as this deponent verily 
believes, juſtly and truly indebted unto one V. Creſſivell in the ſun 
of 4820/7. ci. II d. as indorſee of four ſeveral bills of exchange ac. 
cepted by the ſaid defendants, as drawer of one other bill of en- 
change accepted by the defendants, and as indorſee of a certain 
other bill of exchange drawn by the defendants on and accepted 
by one John Collin, the payment of which was reſuſed by the ac. 
ceptor. And the ſaid /. Redaway further faith that the de. 
fendants being ſo indebted to the ſaid VJ. Creffwell, he the ſaid 
. C. did on the 2d of eb. 1799 duly aſſign his intereſt in and 
title to the ſaid debt fo due on the ſaid bills to this deponent ; and 
which ſaid bills of exchange are now in the cuſtody of this depo- 
nent as the attorney of the ſaid V. Creſwell. And this deponent 
further ſaith that ſubſequent to ſuch aſſignment from the ſaid V. 
C. to him this deponent he the deponent hath duly ſold and af- 
ſigned two third parts or ſhares of his intereſt in the ſaid debt to 


F. Fenkins of, &c. and T. M. Hughes of, &c. And this depo- 
nent further ſaith that he hath not received any part of the fad 


ſum of 48201. os. 11d. due on the ſaid bills, nor have the ſad 
. Creſwell, F. Jenkins, or T. M. Hughes, to the knowledge or 
belief of this deponent; and that the ſaid defendants are nov 
juſtly and truly indebted unto this deponent and the ſaid J. In. 
kins and T. M. Hughes as aſlignees as aforeſaid in the ſum of 
4820 J. os. 11 d. for the debts due on the ſaid bills of exchangy 
Kc.“ Concluding with negativing any tender to the deponent 


in bank- notes, or to the other parties intereſted to the belt of hs 


knowledge and belief. 8 | 

Beſt ſhe wed cauſe againſt the rule; contending that an a{lignee 
could not and was not required to ſwear with more certainty than 
to the beſt of his knowledge and. belief in reſpect to thoſe fach 


which did not fall within his perſonal obſervation. . oy . 
40 6 
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Baſſet, Tr. 16 Gs 2. (a), Swwayne aſſignee of a bankrupt, and 1900; 
two others, v. Crammore (6); in which laſt it was holden ſuffi». ———— 
cient for one of the plaintiffs, who was only an aſſignee, to make ORE 
the affidavit to hold to bail, though the others could have 1425 
ſworn poſitively. In this caſe Redaꝛuay, who is the real plaintiff, Or 
has ſworn poſitively to the material facts; namely, the aſſign- 
ment of the debt from Crefwe!l to him, his own poſſeſſion of the 
bills, and to his not having received any part of the money due 
thereon. 
Mingay and Lawes in ſupport of the rule. Admitting Reda- 
way to {tand in the ſituation of an aſſignee, {till the affidavit is not 
poſitive to any debt being due to any perſon, even to the beſt of 
Redawway's belief: but it is argumentative and inconcluſive. He 
ſwears to the bills being in his hands as he attorney of Creyſavell ; 
therefore Crewell himielf ought to have made a poſitive affida- 
vit; or at leaſt Jenkins and Hughes ought to have joined in the | 
aſhdavit. For. non conſtat but that one of them may have re- #4 
ceived the money, or that a tender in bank-notes may have been 1 
made to one of them, which would be ſufficient. But, ſecondly, if 'Y 
the aſſidavit were ſufficient as to Redaway's intereſt, he ought not 4 
to have holden the defendants to bail for more than the ſum he 
ſwears to be due to himſelf; for at leaſt as to the reſidue there 2 
ought to have been the affidavits of his co-aſſignees, ſwearing 1 
politively to the fame facts to which he has ſworn; namely, as BY 
to their not having received payment of the debt, and negativing = 
any tender of it in bank-notes. 4 
Lord Kenyon, Ch. J. It is enough that the perſon who is = 
beneficially intereſted in theſe notes, and in whoſe poſſeſſion they 1 
now are, ſwears poſitively as to thoſe facts within his own L 
knowledge, and to the beſt of his belief as to the reſt. He has no i 
compullory power over the others to make them join in the 
aſhdavit; and if we refuſed to allow this, the real plaintiff . 
would be without remedy in this caſe, Nor is there any hard- 1 
ſhip on the defendants, for they cannot be holden to bail a # 
ſecond time on theſe bills. The caſes cited apply particularly to | 
2 caſe ſo circumſtanced as the preſent. And though affidavits to 
hold to bail muſt in general be poſitive, yet the Courts from the 19 


N 
WAP * W 
1 rr 2 r 


> 


(a) Cited in x Wiiſ. 2322. (2) Ante, 4 vol. 176. : _ 
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1799. neceſſity of the thing have relaxed the rule in the inſtances of 
m— aſſignees of bankrupts and executors, whe are only required to 
— | ſwear to the beſt of their belief. The. Court however did not 
againſ® ſay that thoſe exceptions were the ne plus ultra; but being 
EOVEEL: founded upon principle, other caſes ſtanding in pari ratione, and 
requiring the ſame relaxation of the general rule, muſt be go. 
verned by the ſame principle. And that applies to the preſent 

inſtance. 1 
Per Curiam, | Rule diſchargeq. 


END OF MICHAELMAS. TERM, 


4 


An A — 


Told” 8 
ARGUED axv DETERMINED 


Court of KING's BENCH, 
Hilary Term, 


In the Fortieth Year of the Reign of GgORCkR III. 


— — 


N the laſt long vacation (a) ſeveral changes took place on the 
bench and at the bar. | 
On the death of Eyre Lord Ch. J. of the Court of Common 
Pleas, Sir John Scott, his Majeſty's Attorney General, was ap- 
pointed to ſucceed him, and was created a Peer of Great Britain 
by the title of Baron Eldon of Eldon in the county of Durham. 
His Lordſhip was alſo ſworn a member of his Majeſty's moſt 
honourable Privy Council. The motto on the rings, on being 
called to the degree of Serjeant at law, was © Rege inrolumi mens 


* 


emnibus una.” 

Mr. Chambre, of the honourable Society of Gray's Inn, was ap- 
pointed one of the Barons of the Court of Exchequer on the re- 
ſignation of Mr. Baron Perryn. On being called to the degree 
of Serjeant at Law (5) preparatory to his going on the bench, he 
gave rings with this motto, © Majorum inſtituta tueri. 


| (a) Owing to a miſtake theſe promotions were not mentioned in the Reports of laſt 
Michae/mas Term. 
As Mr. Baron Perrys reſigned in the Vacation, juſt before the Summer circuit, 
an act of parliament, 39 Geo. 3. c. 67., was paſſed, authorizing his Majeſty to cauſe a 
writ to be iſſued out of Chancery any time before Michaelmas Term, returnable imme- 
diately, in the ſaid court, for the purpoſe of calling to the dignity of a Serjeant at Law 
ſuch perſon, being a Barriſter, as his Majeſty ſhould think fit ; and to grant to ſuch pex- 
0n the office of one of the Barons of the Court of his Majeſty's Exchequer, &c. 
Lord Ch. ]. Eyre dying ſoon afterwards, a general act, 39 Geo. 3. c. 113+ was paſſed, 
authorifing his Majeſty at any time when x vacancy on the bench happens during the 
Vacation to call any Barriſter to the degree of Serjeant in the ſame manner, and to ap- 
punt ſuch perſon to the bench; under which act Lord Elden was called and appointed. 


Ee 3 | | Sir 
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1800. Sir John Mitford, his Majeſty's Solicitor General, was appoint. 
X ed Attorney General, in the room of Lord Eidon. 
Mr. Grant, the Chief Juſtice of Cheſter, was appointed Solicitor 
General, and was knighted. 5 
Mr. Mansfield ſucceeded Mr. Grant as Chief Juſtice of Cher. 
Mr. Park was appointed one of his Majeſty's counſel learned 
in the law. 
In this Term William Draper Beſt, Eſq. of the Middle Temple, 
| Barriſter at Law, was called to the degree of Serjeant at Law; 
the motto on his rings was Libertas in legibus.” 
—— — 
Saturday, WILEINSON and Others Executors of WILEINSOy 
Jan. 25th» ; s 
| again/? V ass, one of the Bail of CAMPBELL. 
dan eight TH teſtator, having recovered a judgment againſt Campbell in 
1 Jamaica, brought an action of debt on that judgment in 
render the this Court, to which Canipbell put in bail; the teſtator recovered 
— a judgment, and ſued out a ca. ſa. againſt Camplell, returnable on 
ee . that the Morrow of the Aſcenſien in the laſt year, to which there was a 


wi.ich there 
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return non eſt inventus. On the 16th of May laſt Wilkinſon (the 


is an effectual teſtator) brought an action of debt againſt this defendant on his 


5 oceeaing 2 
gainſt them. 


Therefore 
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recognizance as one of Campbell's bail: the latitat, which was 
returnable the 24th of May, was ſerved-on the 17th of May. 


The time of Campbell's ſurrendering fo as to exonerate his bail 
expired on the iſt of Zune lalt, being eight days from the return 


of the latitat; but he did not ſurrender himſelf within that time. 
In Trinity Term laſt a declaration was filed againſt Yaſs by Wil. 
kinſsn (the teſtator), to which Yaſs pleaded nil debet; the plain- 
tiff demurred to this plea, and the demurrer book was made up, 
and a rule was obtained for arguing the demurrer in the ſame 
term : but before argument, on the 24th of June laſt, Wilkinſon 
(the teſtator) died. On the 18th of November Campbell ſurren- 
dered in diſcharge of his bail, and gave due notice of it to the 
plaintiff's attorney. On the 1yth of November laſt the plaintiffs 
(the executors) ſued out another latitat againſt Y, and a decla- 


ration has been ſince filed. 


Then Vaſe obtained a rule (a), calling on the plaintiffs to ſhew 
cauſe why the proceedings in that action ſhould not be ſtayed, on 


(a) There was another rule in the action againſt Beckford, the other bail, under the 
ſame circumſtances. | | 


14 the 
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the ground that the defendant in the original ſuit had ſurrendered 
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: Ye 


within the time allowed by the practice of the Court, namely, 
before the expiration of eight days from the return of the writ Wir.xin- 


in this ſuit, which was the effectual proceeding againſt the bail. 
The rule was obtained on the authority of are v. Mingay (a), 
and Meddowſcroft v. Sutton (b). In the former of thoſe caſes tae 
plaintiff firſt tued the bail in the wrong court in C. B. and being 
obliged to begin another action in this court the original defend- 
ant ſurrendered within the time, computing the time frum the 
ſecond, not the firit, ation ; and the Court held the render to 
be good, “ it being before the return of the procels in this ſuit.” 
In the other caſe in C. B. the bail, having been ſued on his recogni- 
zance, died before the quarto die poſt, and another ſuit being 
| commenced againſt his executors, it was holden that a ſurrender 
of the original defendant within the quarto die poſt in that ſuit 
was ſufficient to exonerate the bail, the Court faying that the rule 


eltabliſned in the preceding caſe was * that if the principal be 


ſurrendered within four days after the return of that writ in 
which there is an effectual proceeding, it is ſufficient.“ 

The counſel in ſhewing cauſe (c) agaluſt this rule, after obſer- 
ving that the allowance of eight days in which to ſurrender the 
principal was merely an indulgeng: to the bail, for that before the 
rule Tr. 1 Ann. B. R. (d) they were fixed if the defendant were 


not rendered before the return of the ca. ſa., inſiſted that as the 


bail had once had the benefit of the rule of Tr. 1 Ann. they were 
not entitled to the ſame indulgence a ſecond rige. 
of reaſon, and on the rule of Court, the bail were not entitled 
to the indulgenee prayed for; and that this application was not 
warranted by either of the two caſes relied upon. That the bail 
never had the benefit of the eight days” rule in either of thoſe 
caſes after the return of any available procaſs. That in the firſt 
of them the action was improperly commenced ; and that in the 
other the action was begun againſt the bail before the time which 
was allowed to him to render the principal ; but that here, the 
firſt action having been regularly commenced, the bail had had 


the benefit of the rule of Ann. 
Cur. at vult. 


(a) 2 Str. 91 5. (5) Beſ. & Pul. 61. 

(e) This caſe was argued in laſt Michaelmas Term. 

(4) By that rule it is ordered that if the bail be impleaded upon the recognizance, he 
ſhall have liberty to ſurrender the defendant in diſcharge of his bail © by the ſpace of eight 
entire days in full term next after the return of the writ of latitat or other proceſs ſued 
out againit ſuch bail,” &c, : 

1 Len Lord 


That in point 


SON 


againſt 


V ass, 
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1800. Lord 8 Ch. J. now delivered the opinion of the Court, 
2s follows. We have conſidered this caſe again and again, and 
F have looked into the authorities cited, particularly that in the 

againſt Court of Common Pleas. In point of reaſon we were a little 

n I laggered : at firſt with the claim made by the bail to have the in- 

dulgence under the rule of Court, Tr. 1 Ann., at two different 
times: but we think that the words of that rule made in favor of 
the bail are too ſtrong to be got over, and that it is better to abide 
by the words of the rule than to introduce nice diltinAions in 
each particular caſe. We are therefore of opinion that the bail 
had eight da bon this ſecond action in which to render the prin- 
cipal, and ee the principal ſurrendered himſelf before the expira- 
tion of that time, the preſent rule muſt be made abſolute to ſtay 
all further proceedings againſt the bail. 

It was then ſuggeſted at the bar that the caſe of Meddouſerit 
v. Sutton cited from the Common Pleas was not determined on 
the rule of this Court Tr. 1 Ann. but on a rule M. 1654, B. C., 
and on the practice founded on that rule: on which 

Lord Kenyon, Ch. J. ſaid, We do not decide this caſe on the 

authority of that caſe, but on the words of the rule of this Court, 
Tr. 1 Ann. And this is not the only inſtance in which the law 
grants an indulgence in conſequence of the death of one of the 
parties; - for where a teſtator commences an action in due time 
and dies, his execntor to fave the ſtatute of limitations may re- 
new the action within a year after the teſtator's death in nature 
of j Journeys” accounts (a). 


Per Curiam, | Rule abſolute, | 


(a) Vid. 1 Late. 260; Fieng: 172. 2903 2 S. 906, 


— 


TY eſday, 


n Brown againſt Compro. 
The Stat. 37 


Geo. 3. c. "HIS was an action of debt againſt the defendant as ſheriff of the 
es fat: county of Seulbampton for the eſcape of B. Long a priſoner in 


tices of the tlie cuſtody of the defendant in execution at the ſuit of the plaintiff 
«ce t / 
2 an on a judgment. of this Court for 315 /. The defendant plcaded nil 
ſecond Ge. debet; and on the trial before Mr. B. Per ryn at the Vinchoſir 
neral Quar- 
ter Seſſion or Lent Aſſizes 1798 a verdict was found for the plaintiff with 15. 
General Sc & - 
fion to be holden after the paſling of the act, or ſome adjournment thereof,” to diſcharge inſolvent 
de btors under certain circumſtances: The juſtices in S. atan adjourned Seſſion, held juſt aiter the act 
paſſed, the adj curntment beine of a Seſſion holden before the act paſſed, ordered the keeper of the ſhe- 
riff 's priſon to diſcharge an inſolvent.— Held 1ſt, That the adjourned Seſſion had no juriſd: ction: 
2dly, That the officer was not juſtified in obeying the order of Seſſion; 3dly, Ihat the ſherifi was 
anſwerable in damages to the plaintiff, at whe fe ſuit the inſolvent wag in cuſtody, for the act of the 
goalcr in rr The the inſolveut. 


damages, 


as rr Aam  Q3 - am 
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damages, ſubject to the opinion of this Court on the following 
caſe. 6 15 8 
On the aa alias 1797 B. Long being then regularly i in the 


105 


1800. 
r 
Bzown 


againſt 


defendant's cuſtody as ſheriff in execution, in the manner ſtated in courrox. 


the declaration, having been in cuſtody on the ſaid execution on 
the 1ſt of January 1797, and not being charged with any debts 
or ſums of money exceeding in the whole the ſum of 1200 /., gave 
the regular notice in the London Cazette and alſo in the Newf' papers 
publiſhed in Hampſhire of his intention to take the benefit of the 
inſolvent act 37 Geo. 3. c. 112. at the next General Quarter 
Seſſion or General Seſſion of the Peace to be holden in and 
for the faid county, &c., or any adjournment of any General or 
General Quarter Se ſſion of the Peace which ſhould happen next 
after twenty-one days from the publication of the firſt notice, &c. 
On the 10th of Augu/? 1797 F. V. Swanton Clerk, one of the 
jultices of the peace for the county of Southampton, in conſequence 
of the petition of B. Long, iſſued his warrant directed To John 
I hite keeper of his Majeſty's gaol or ſheriff's ward at V. mncheſter 
in and for the county of Southampton,” requiring him to oring and 
convey the body of B. Long before his Majeſty's juſtices of the 
peace at the next adjournment of the General Quarter Seſſſon of 
the Peace to be holden at the Fleur. de- Luce Inn Wincheſter in and 
for the county of Southampton on Saturday the 16th of September 
1797, &c. in order that he might apply for and take the benefit 
of the. ſtat. 37 Geo. 3. c. 112; in purſuance of which warrant the 
keeper accordingly carried Jong before the ad journed Seſſion 
holden on Saturday the 16th of September 1797, when, the keeper 
having delivered in and ſubſcribed and ſworn to a lilt of the pri- 


ſoners in his actual cuſtody on the iſt of January 1797, a copy 


of which liſt had been affixed by him in ſome conſpicuous place 


in and at the moſt frequented and uſual gate of the priſon ten days 


before the 16th of September, the inſertion of the notices having 
been proved, and Long having delivered in a, ſchedule of his real 
and perſonal eſtate and taken the oath preſcribed by the act, an 
order was made by the Court at ſuch adjourned Seſſion for, his 


diſcharge, and he was in conſequence diſcharged out of cuſtody, 


no part of the ſaid damages having been then or fince paid, or the 
aid B. Long at any time ſince retaken. The order appeared on 


the face of it to have been made at © the General Quarter Seſſion: 


of the Peace, &c. holden by adjournment at the Fleur-de-LuceTnn 
Wi incheſier in and for the county of Scuthampton on Saturday the 
16th 
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16th of September in the 37th year, &c.“ The ſaid adjourned 


Seſſion was not an adjournment of any Seſſion commenced after 
the paſſing of the act, but of a Seſſion originally holden on the 


Courron. 1oth of July adjourned by two magiſtrates to the 24th, and from 


thence continued by ſubſequent adjournments until the 16th of 


September. The firſt original Seſſion holden after the paſling of 


the act was on the 2d of Ocfober 1797. 

This caſe was twice argued, the firſt time in Trinity Term 
1798 by W. Scott for the plaintiff and Burrough for the defendant, 
and again on this day by Gaſelee for the former and Dallas for 
the latter. 

Arguments for the plaintiff, Firſt ; The order te at the 


adjourned Seſſion on the 16th of September 1797 for diſcharging 


Long out of cuſtody was a nullity, the juſtices at that Seſſion not 
having any juriſdiction to make ſuch order. Secondly ; The 
ſheriff is liable in this aCtion for an eſcape, his agent or ſervant 
(the gaoler) having diſcharged Long out of cuſtody without any 
authority. Firſt, It appears from every part of the ſtat. 37 Geo. 3. 
c. 112 (a), under which the order in queſtion was made, that the 
Juriſdiction given to the juſtices at Seſſion to diſcharge inſolvent 


debtors was expreſsly confined to © the firſt or ſecond General 


Quarter Seſſion or General Seſſion to be holden after the paſſing 
of that act, or ſome adjournment thereof,” that is, “ at ſome ad- 
journment of ſuch firſt or ſecond Seſſion commencing after the 


act: but this order was made at an adjournment of a Seſſion holden 


before the act paſſed. Therefore the juſtices at this adjourned 
Seſſion not having any juriſdiction over the ſubject, their order 
was a nullity ; and conſequently no one, not even the officers of 
the Court, can juſtify acting under it. In an anonymous caſe Salk. 
273- it was holden that a diſcharge of an inſolvent debtor by a 
Court not having juriſdiction was illegal and void. In the caſe of 
The Marſhalſea, 10 Co. 76. a. a difference was taken when a 
Court has juriſdiction of the cauſe and proceeds inverſo ordine or 
erroneouſly, there no action lies againſt the party who ſues or the 
officer or miniſter of the Court who executes the precept or pro- 
ceſs of the Court; but when the Court has not juriſdiction of the 
cauſe, there the whole proceeding is coram non judice, and 
actions will lie againſt them without any regard of the precept or 
proceſs.” This reſolution is warranted by ſeyeral caſes there 


(a) See, 1, 2, 3 5. 10. 11. 37. „ 
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referred to; and upon the authority of them many ſubſequent 
determinations have been given. NIC v. Walker, Cro. Car. 
3953 Hill v. Bateman, 1 Str. 711; Shergold v. Hollaway, 2 Str. 
1002; and Perkin v. Proctor, 2 Wil/. 382. And though in Smith 
v. Bouchier, 2 Str. 994. it is ſaid that the officers would be juſtified 
though the judge who had no juriſdiction would not, the editor 
adds a quære to this, referring to Cunn. 127., where Lord Hard- 
wicke, in delivering the final judgment of the Court, expreſſed a 
contrary opinion, and to Perkin v. Proctor, 2 Wil. 385., where 
the principle eſtabliſhed in the Marſbalſea Caſe was adopted. But 
eyen if the Court ſhould be of opinion that the order made at the 
adjourned Seſſion for diſcharging Long was a jultification to the 
officer, ſtill the defendant 1s liable, becauſe before that order was 
made the officer had been guilty of an eſcape, in carrying the 
priſoner to the adjourned Seſſion under the warrant of a magiſtrate 
who had no authority to iſſue it. Secondly ; The gaoler having 
diſcharged Long out of cuſtody without any legal authority, the 
ſheriff is anſwerable for his act. The gaoler is but the ſervant of 
the ſheriff, and therefore the latter is anſwerable civiliter for the 
acts of the former. It was formerly doubted indeed nat whether 
ſuch an action could be brought againſt the ſheriff, but whether it 
muſt not be brought againſt him. Wainewripht v. Griffiths 
Hardr. 29; and Plummer v. I hitchcatt, 2 Lev. 153, But it never 
was doubted but that the ſheriff is anſwerable in ſuch caſes. And 
this general rule was recognized in a late cafe, Noodgate v. Knatch- 
bull (a), where it was holden that the ſheriff ws liable in an 
action for treble damages under the ſtat. 29 Eliz. c. 4. for the 
act of his officer, in taking greater fees than are allowed by that 
ſtatute. 8 | | | 
Arguments for the defendant. Firſt; It is not neceſſary to 
ſhew that the proceedings at the adjourned Seſſion, under which 
the gaoler aCted, were ſtrictly reyular ; for unleſs the proceedings 
were a nullity as being coram non judice, the officer who obeyed 
the order is juſtified. Now the juſtices at the Seſſion had a 
general juriſdiction over the ſubject- matter. The whole juriſ- 
diction is veſted in the juſtices aſſembled at Seſſions; the mention 
of the firſt and ſecond Seſſions after the act is merely to point out 
at what time that juriſdiction is to be exerciſed ; and if the juſtices 
at this Seſhon have not followed the directions of the act, it is 


(a) Ante, 2 vol. 148. 
| merely 
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1800. merely an improper exerciſe of their juriſdiction. The ns, 


CASES N HILARY TERM 


a cken in the Marſpalſea Caſe, and now relied upon by the plaintif, 


Brown 
againſt 


ſhews that if the Court had juriſdiction of the cauſe, though they 
Comytox. ated erroneouſly, the officer who executes the proceſs is juſtified, 


Here no objection can be made to the place where the juſtices 
exerciſed their juriſdict ion, for it was in the proper county; nor 


to the perſons over whom it was exerciſed, or the ſubjef-matter 


becauſe the perſon difcharged was an inſolvent debtor, and the 
cauſe of diſcharge is within the words of the act of parliament; 
nor to the perſons exerciſing the juriſdiction, becauſe authority is 
expreſsly given to the juſtices aſſembled at Seſſions ; and the 
only objection is 20 the time when the juriſdiction was exerciſed; 
but this, though improperly exerciſed in that reſpect, does not 
render the proceeding itſelf a nullity. Beſides the juſtices had 
authority to hold a General Seſſion at the very time when this 
proceeding was had; and no blame can be imputed to the ſherif 
if they have erroneouſly exerciſed their authority in a court im- 
properly ſtyled, when in another court properly ſtyled the fame 
perſons might at the ſame time have exerciſed this authority 


legally. It is to be obſerved that the act ſpecifies no time for 


exerciſing this juriſdiction ; and if they had general juriſdiction, 


then by the authority of the caſe of the Mar/halſea'the officer is 


juſtified. But even if the juſtices had no juriſdiction to make the 
order in queſtion, the officer is juſtified in obeying it. The officer 


acted merely miniſterially ; and it would be attended with mil- 


chie vous conſequences, if in each particular cafe ſuch an officer 
were to exerciſe his judgment whether he would obey an orderof 


Seſſions. In Smith v. Dr. Bouchier (a), where the Court had no 
juriſdiction, it was ſaid „ The officer and gaoler might have been 


excuſed if they had juſtified without the plaintiff.” And this very 


point was expreſsly decided in Orby v. Hales, 1 Ld. Raym. 3. 
where * it was adjudged that if the juſtices of the Quarter veſlions 
make an order by virtue of 2 V. & M. c. 15. for the diſcharge 
of poor priſoners, which order is not warranted by the ſtatute, 
(as if the priſoner were in execution for more than 1o0/.,) and 


the ſheriff diſcharged the priſoner accordingly, he ſhall not be 


liable to an eſcape.” And though a quære is added at the end of 


the. caſe by the reporter, the caſe itſelf is recognized as law in 


4 Mod. 353. Secondly, But if the plaintiff can maintain au 


(a) 2 Sera. 99. 


action 
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laid to have been ruled in Ordy v. _— it may be obſerved that 


IN THE FORTIETH Year oF GEORGE III. 
action againſt any perſon for this eſcape, he ſhould have ſued the 


gaoler, not the ſheriff. Though it be true in general that the ——— 


ſheriff is reſponſible for the act of the gaoler, the reaſon on which 


429 


1890, 


Brown 


againſt 


that rule is founded, namely, that the principal has the control calr T0 


over the agent, does not apply to this caſe, becauſe in this inſtance 
the legiſlature have recognized the gaoler as well as the ſheriff, 
and made him immediately reſponſible for every thing done by 
him under this act of parliament. The fifth ſection authoriſes a 
magiſtrate to iſſue his warrant to the ſheriff or gaoler ; Sect. 11. 
authoriſes the Seſſions to order the ſheriff or gaoler to diſcharge 
the inſolvent. In this inſtance the order is directed not merely to 
the gaoler generally, but to the gaoler by name, « To J. White 
keeper of his Majeſty's gaol or ſheriff's ward at Winche/ter.” The 
gaoler therefore is the perſon who has permitted this eſcape ; it 

was his immediate act; and he only is liable to the plaintiff, there 
being no privity in this caſe between the ſheriff and the gaoler. 

Arguments in reply.—On the firſt point, the defendant is obliged 
to aſſume one thing in the argument, which cannot be granted, 
namely, that the juſtices at Seſſions had a general juriſdiction over 
the ſubject. By their commiſſion they have no ſuch juriſdiction : 
by that they can only hear and determine offences againſt the 
peace. 2 Hawk. I. ii. c. 8. /. 27. 30. And though a juriſdiction 
is given by this act to tlie juſlices who may be aſſembled at a par- 
ticular Seſſion, the order in queſtion was made before the time 
arrived when ſuch a Seſſion was holden ; and conſequently the 
juſtices at this adjourned Seſſion had no other juriſdiction than any 
other individuals. The objection is not merely that the juſtices, 
having a juriſdiction, exerciſed it at an improper time, but that 
at this adjourned Seſſion holden at the time when the order in 


_ queſtion was made they had no juriſdiction over this ſubjeR. 


This is like one of the caſes put in 10 Co. 76. 6; „So where the 
ſheriff, who is preſcribed by the lord to hold his turn within the 
month after Michael mas, holds his turn after the month, and takes 
an indictment of robbery at the ſame turn, and the indictment is 
by certiorari removed into the King's Bench, by the advice of all 
the juſtices the party ſo indicted was diſcharged, becauſe the in- 
dictment was utterly void and coram non judice, foraſmuch as at 
that time the ſheriff had not authority to hold the court.“ Then 
if the adjourned Seſſion had no juriſdiction, the caſes before cited 
thew that the officer is not juſtifiable ; and though the contrary is 
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1800. the note of that caſe was not taken by Lord Raymond (a) himfelf, 
and that all the oth-r authorities are againſt it. The argument on 
Brown the ſecond point alſo proceeds on a ſuppoſition that the act of the 
8 . gaoler was done under the ſtatute: if the ſtatute applied to this 
caſe, the anſwer to that argument would be, that the direction of 
the warrant o the keeper of the ſoeriff's ward, &c.” ſhews that 
the act was done by the deputy of the ſheriff, as ſuch : but as that 
ſtatute does not apply to, or authoriſe, the order that was made 
for diſcharging the inſolvent, this cannot be diſtinguiſhed from 
the ordinary caſe where the gaoler permits a priſoner to eſcape, 
in which caſe it is clear according to all the authorities that the 

ſheriff is reſponſible. 

Lord KEnvyox Ch. J. Conſidering that this action was brought 
againſt a perſon on whom a burdenſome office had been impoſed 
without his concurrence for an act done by his ſervant without 
his perſonal knowledge, and which act the ſervant thought he was 
bound to do in obedience to an order of Seſſions, made by a Court 
(as he imagined) having competent juriſdiction, we thought that it 
was a hard action, and that an appeal to the wiſdom of the legiſ. 
lature by the defendant foran indemnity would not be made in vain. 
We knew that in a variety of inſtances ſuch applications had been 
madeby perſonsat leaſt as negligent and culpable asthis defendant; 
and made with effect. We knew that not many years ago when a 
noble Lord (b)had voted in parliament before he had taken the oaths, 
the legiſlature anxiouily ſtepped forward to ſecure him from the 
penalties of the law, by paſſing an act of indemnity. We knew allo 
that in the very ſame ſeſſion (c) of parliament when this (d) applics 
tion was made the legiſlature granted an indemnity to a great body 
of perſons (the tanners), who had knowingly violated the laws oi 

their country, in buying rough hides contrary to the ſtat. 2 Fac. 1. 
c. 22. There was alſo another reaſon that induced us to delay 
giving judgment for the plaintiff when this caſe was firſt argued, a 
caſe having been cited from 1 Ld. Raym. 3. on behalf of the 
defendant, which, if it were law, wouldwwarrant a judgment in 
favor of the defendant. The application to parliament however 
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(a) Lord Kenyon obſerved that this was a rote of Mr. Place, whoſe authority wa 
equal to that of Lord Raymond; that he was reputed to be the author of Jaſon's Clergy 
man's Law, and was conſidered as a lawyer of great eminence. 
(5) The Marquis of Lanſdown, Vid. tat, 37 Geo. 3. c. 22. res act. 


(c) 39 Ceo. 3. c. 54. 
(d) Between the firſt and ſecond arguments of this caſe a bill was brought into the 


Houſe of Lords, to indemnify the ſheriff, and it had the 1 +6 264 of the Judges, on? 
reference to them ; but it did not paſs into a law, 
| having 
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having been ineffectual, it is now our duty to diſpoſe of the caſe. 1800. 


I confeſs that I wiſh I could have decided it in favor of the de- — 


fendant, for the reaſons befofe given: but no ſuch wiſh will Brown 


4 ga in 


induce me to decide contrary to law; and after the beſt conſider- Co fox. 


ation that I have been able to give to this caſe I find myſelf 
reluctantly bound to give judgment for the plaintiff. Though the 
caſe has been ably argued on behalf of the defendant, I cannot 
aſſent to one of the propoſitions that his counſel wiſhed to eſtabliſh, 

namely, that the juſtices at the Seſſions had a general juriſdiction 
over the queſtion ; that certainly is not true. Under the general 


commiſſion of the peace no juriſdiction of this kind is given to 


them: this act of parliament indeed has given a juriſdiction to 
certain juſtices, which might have been given to perſons of any 
other deſcription ; the juriſdiction is given to the juſtices of the 


peace, when aſſembled © at their firſt or ſecond General Quarter 


Seſſion or General Seſſion of the peace to be holden after the 
paſſing of the act, or at ſome adjournment thereof.“ But the 
Court, at which the order for diſcharging the priſoner was made, 
was neither the ſirſt or ſecond General Quarter Sæſſion or General 
Seſſion kolden after the act paſſed, or an adjournment of ſuch 
Seſſion. If this had been at a General Seſſion holden after the 
paſſing of the act, the ſheriff would have been indemniſied in 


obeying this order: but the ſtyle of this Court is againſt him; it 
is c at the General Quarter Seſſion of the peace holden by ad- 
journment on the 16th of September 1797; 


3 


and this appears to 
have been an adjournment of a Seſſion holden before the act 
paſſed. This adjourned Seſſion therefore had no juriſdiction over 


the queſtion. Then it was argued that what was done by the keeper 


was done by him in his own individual character, not as the ſer- 
vant of the ſheriff, and that the ſheriff is not anſwerable for it: 
but I cannot ſubſcribe to that doctrine. In deciding this caſe we 
muſt take care that we do not break through any rule of law; and 
the general rule, reſpondeat ſuperior, applies to this caſe. As this 
was an eſcape permitted by the gaoler, the ſheriff is reſponſible for 
it. With regard to the caſe in 1 Ld. Raym. 3., relied upon by the 
defendant's counſel ; though it is alſo alluded to in 4 Mod. 353, 
it is directly againſt the Marſbalſea Caſe and the current of autho- 
rities founded upon that, and therefore it cannot be conſidered as 
law. On the whole then I am of opinion that the adjourned 
Seſſion that liberated this priſoner had no authority to make the 
order, aud that the defendant (the ſheriff), whoſe ſervant diſ- 
charged 
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1800. charged the priſoner, is anſwerable to the plaintiff in this 
— action. 


Brown 


agair} 


GROSSE J Tbe queſtions i in this caſe are, iſt, Whether or not 


eas. the officer, acting under the order of a Court not having juriſ. 


diction, be reſponſible; and 2dly, Whether or not the juſtices, 
aſſembled as they were at an adjournment of a former Seſſion, had 


any juriſdiction in this caſe. The firſt is, I think, a queſtion not 


now to be diſputed, that point having been ſettled in the caſe in 
10 Coke, the Marſbalſea Caſe, which has been conſidered as the 
fundamental law on this ſubject ever ſince. I take it therefore to 
be a clear propoſition that if a Court, not having juriſdiction, 
order an officer to do an act, and the officer obey the order, he ig 
not juſtified. I confeſs I was ſurpriſed when the caſe from 
1 Ld. Raym. 3. was cited; becauſe, if it were law, it would over. 
turn the Marſbalſea Caſe and all the other authorities on the ſub. 
ject. It is (aid to be a note taken dy Mr. Place, whoſe notes in 


general are very accurate; the caſe is ſaid to have been detetmined- 


in the Court of Common Pleas when Treby Ch. J. prefided there, 
and therefore it deſerved conſiderable attention before we declared 
it not to be law ; but after attentively conſidering. this together 
with the other caſes, I think it is not of ſufficient weight to 


overturn them, and it certainly cannot be reconciled with them. 


Therefore I agree with the doctrine laid down in 10 Cale, that an 
officer is not juſtified who acts in obedience to a Court that has no 
juriſdiction. The next queſtion is whether or not the perſons who 


ſat at this adjourned Seſhon formed a court having juriſdiQion 


over the ſubject? on reading the words of the act of parliament! 


am of opinion that they did not. The words, „ firſt or ſecond 


General Quarter Seſſion or General Seſſion to be holden after the 
paſſing of the act, or ſome adjournment thereof,” mean an original 
Court of Seſſion holden after the paſſing of the act, or an adjourn- 


ment of ſuch a Seſſion, and not an adjournment, holden after the | 


act, of ſome Seſſion preceding it. This adjourned Seſſion was 
neither an original Seſſion holden after the act paſſed, or an ad- 


journment of any ſuch Seſſion, and therefore that Court had no 
juriſdiction. Then it was contended that on the words « of this act 


of parliament the ſheriff is not Table in this action, but that the 


action ſhould have been brought againſt the gaoler: but Ithink that 


the words © or gaoler” were inſerted in the act in order to apply 
to thoſe places where the gaoler or keeper of the priſon has an 
authority of his own independent. of the ſheriff, and not to thoſe 
. 8 Is > celſes 
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caſes where the gaoler acts as the deputy or ſervant of the ſheriff. 
But in this cafe the gaoler has no authority of his on; he acts 
under the ſheriff ; this is the ſheriiF's gaol; and this order was 


virtually directed to the keeper acting under the ſheriff, for it 
was directed * to . White keeper of his Majeſty's gaol or /beriff*s 
ward at Winchefter.” On thefe grounds therefore I am of opinion 
that this officer, having ated under a court not having competent 


juriſdiftion, is not juſtifled, and that this action may be main- 


tained againſt the defendant. 

. LAWRENCE, J. Every one who hears this caſe muſt be ſenGble 
of the hardſhip of it on the ſheriff, againft whom this action is 
brought for having obeyed the order of a court that he thought 
had juriſdiction. This is not a caſe in which the hardſhip is equal 
to both parties; for, notwithſtanding the order for diſcharging the 
inſolvent, the plaintiff might have retaken him (a). But as the 
different parts of this caſe have been ſo fully diſcuſſed on the 
bench, it is not neceſſary to add much to what has been already 
ſaid, I will therefore only take notice of one of the defendant's 
arguments, which, I think, cannot be ſupported, It was ſaid that 
24 the act of parliament mentions the gaoler as well as the ſheriff, 
and as the warrant was directed to the gaoler, he is the perſon to 
whom the plaintiff muſt have recourſe : but that argument aſſumes 
that this adjourned Seſſion had juriſdi tion; for if not, the gaoler 
who is a ſervant of the ſheriff has permitted the priſoner to go at 
large without any authority, and then the general rule applies that 
the ſheriff is reſponſible for the act of his ſervant or deputy. 


Ls BLAxc, J. As this is a caſe of great hardſhip on a public 
| officer, and as a caſe was cited, from 1 Ld. Raym. 3., on the firſt 


argument directly in point for the defendant, it became the Court 
well to conſider the cafe before they gave judgment. But after it 


| las been ſo ably diſcuſſed I cannot entertain a doubt upon it; and 
| I do not think that the caſe cited from Lord Raymond can be 
| relied upon as the foundation of a deciſion in favor of the de- 


1800, 
— 
BA oN 


agoin 
CoMPTON, 


fendant. It is admitted that, if the juſtices at this adjourned - 
dellion had no juriſdiction, the officer is liable: but the defendant's | 


| argument is that the juſtices had a general juriſdiction and have 
only acted erroneouſly, that the act of parliament has recognifed 


the gaoler as well as the ſheriff, and that the former only is re- 


(a) Pa. Aen. Salk, 273 N 
Vol. VIII. F f gene 


| {ponſible in this caſe. That the juſtices of the peace have not a 
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1800. general juriſdiction ſeems clear; becauſe independently of this ad 
—— of. parliament the Court of General Seſſion, or General Quarter 
= 4 Seſſion, has no juriſdiction or authority over a perſon charged i in 
0 8. execution in a civil ſuit. The only authority veſted in them is 
given by the act of parliament ; therefore we mult look to the a& 
to ſee what that authority is. Now that authority is given to tlie 
juſtices at their firſt or ſecond General Quarter Seſſion or General 
Seſſion of the peace after the paſſing of the act: but before ſuch 
2 Seſſion could be holden the gaoler, who is the ſherifF's ſervant, 
obeyed the warrant of a magiſtrate in carrying the priſoner to an 
_ adjourned Seſſion, and he afterwards obcyed the. order of that 
adjourned Seſhon made for the diſcharge of the priſoner, that 
Seſlion not having any authority to make ſuch an order. The 
time was not arrived when the juriſdiction was to be veſted in the 
juſtices at their Seſſions : and if no court were aolden in which 
the juriſdiction could be veſted, then the act of parliament did not 
attach ſo as to let in the diſtinction which was attempted to be 
taken by the defendant between the caſe of the gaoler and that of 
the ſheriff: for if the court did not exiſt in which the juriſdiction 
was velted, the ſheriff is in the ſituation of an officer, who, having 
the cuſtody of a priſoner, ſuffers him to be at large without any 
authority. On the grounds therefore that the ſngle magiſtrate 
in the firſt inſtance had no authority to iſſue his warrant, and that 
the Seſſion afterwards had no authority to make the order in 
queſtion, Jam of opinion that the action may be maintained, and 
that it may be maintained againſt this defendant,” 
Poitca 1 to Fame ber 
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A warranty Tu was an action on a policy of inſurance on N on boar 


of neutrality the ſhip Juliana, warranted a Dane, on a voyage at and 
ina policy of 
inſurance w from London to Tenerifſe, with liberty to touch at Guernſey and 


not ſalſiſied Madeira. The defendant ſubſcribed the policy as an underwriter 


by « jentence * 
of a fote gn ſor 200l. at a premium of four guineas per cent. The policy 
— * was effected by the plaintiffs as agents on account and for the 
d:mning a beneſit of certain perſons reſident in the iſlandof Teneri F, in whom 
* it was averred that the intereſt was. There were counts in the 
ber that © RE ta e, to which the neutral country had not aſſzated. 


declaration 
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declaration for a total loſs by capture, and for money paid, and 


for money had and received. The defendant pleaded the general 


iſſue, and paid the premium into court. And at the trial a ver- 


dict was taken for the plaintiff, ſubject to the opinian of this Court 


on the following caſe, 


The perſons for whoſe benefit the hey was effected were at 


the time of making it and ſtill are reſident in Tenerife. The 
Juliana was a Daniſh „Dip and the property of Daniſh ſubjefts ; and 
previous to the voyage inſured had a paſſport ſigued by the King 
of Denmark for a voyage from Copenhagen to ports in the Eaff 
Indies. Eggleſton the captain of the ſhip ſailed from Copenhagen 
on the 23d of June 1796, having on board a partial cargo of tar, 
pitch, cordage, cables, pump leather, French brandy, ſailcloth, 
and coals, and in purſuance of the verbal inſtructions of the 


owners of the Juliana arrived in the Thames on the 23d of July 


1796. During his ſtay in the ſaid river he took on board a 
quantity of goods on account of the owners of the ſhip, and alſo 
the goods on which the policy was written; and, having taken out 
his clearances for Guernſey and Madeira, on the 23d Auguſt 1796 
he ſailed on the voyage inſured. At Guernſey he took in additional 


goods on account of the ſhip-owners ; and, proceeding from 


thence on the 25th of Auguſt, was captured on the 18th of Sep- 
tember by a French privateer, La Dorade, and carried into Bour- 
daux. At the time of the capture and during the whole voyage 
inſured the Juliana had on board the paſſport abovementioned, 
and every other document uſually carried by Daniſh fbips. She had 
alſo a roll d'equipage, containing the names and places of nativity 
of the officers, but not of the crew, only ſtating the latter generally 
to be ſixty men of colour. Captain Zggle/ffon, who was maſter of 
the ſhip for the voyage inſured, was born in Scotland of Britiſh 
parents under the allegiance of the King. He was not naturalized 
in Denmark, but on the 6th of October 1794, poſterior to the war 
between England and France, he obtained letters of burgherſhip.in 


Denmark, but had no domicile there, never having reſided there. 


Upon the ſhip's arrival at Bourdeaux, proceedings were inſtituted 
by the captors before the tribunal of commerce, by which court 
the ſhip and cargo, with the exception of one bale of goods, 
were condemned as prize. From this ſentence Captain Eggleſton 
appealed to the civil tribunal of La Gironde, where there was a 
general ſentence of condemnation. [ Theſe two ſentences were ſet 
forth at large in the ſpecial caſe : but being unuſually long and 

Fi 2 complicated, 


435 


1300. 


Porttanpd 


againſt 
BLI. 


2 d FOO” * + 1 
4c wn att ae 
b > . 
KI Y +. a4. *« 4 n * n ds abs r 


A 2 X _ 5 8 om 
2 Ws . "ESR hs 
Pe ** 1 —— * - 
rg on eo Io 


* 
EEK ̃¼%—T— PD P ̃ ⅛ — . — — — — 


rs DI 8 


436 CASES 18 HILARY. TERM 


1800. complicated, - introducing a variety of irrelevant matter and falſe th 
—— reaſoning, they are here omitted, as they could not fail of dif. th 
1 1 guſting every perſon on whom the taſk of reading them ſhould + 


Bzit. be impoſed. It may be ſufficient to ſtate that they recited ſeveral 
French ordinances, particularly one in 1778, by. which it is de- 
clared that all ſhips ſhall be confiſcated ““ wherever there ſhall be 
found on board a ſupercargo, merchant, commiſſary, or chief officer 

being an enemy; and that this Court were of opinion that it 
appeared on the ſentences themſelves that this ſhip was ulti- 
mately condemned for a violation of that ordinance, the captain 
being a Scotchman]. From this ſentence Captain Egglgſton ap- 
pealed to the ſupreme tribunal of caſſation at Paris, which decreed 
as follows; Having heard the parties, the tribunal confidering 
that it hath been fully proved by the confeſſion of Captain Zegle/ton 
and aſcertained by the Judges of La Gironde that the ſaid Captain 
Eagle en was born in Scotland and an enemy; that bis denization 
in a neutral country was not juſtified according to law ; that li: 
quality of enemy ſufficed to legitimate the prize ; that the fact of 
Captain Zgg/e/ton being a Scot and enemy exiſted independently 
of the papers on board; that in conſequence. all remedies of 
nullity drawn either from the withdrawing of ſome; of the papers 
on board, or from the non- application of the ſeal. to the bag 
wherein they were incloſed, cannot give any ground to caſſation; 
rejects the requeſt of Charles Egglęſton, 18 condemns Nm to the 
fine of 150 francs.” 5 
This caſe was twice argued, the Grſt time in | Michaelmas term 
laſt by Part for the plaintiff and Carr for the defendant, and now 
by Gibbs for the former and Rows for. the 28 85 and felgen 
was now given for the plaintiff. 6 
Lord Kenyon, Ch. J. This is an 8 on a poliey of inſu | 
- rance on goods on board a ſhip, warranted to be a Daniſh ſhip; 
a loſs having happened, the defendant reſiſts the plaintiff's claim, 
becauſe (he ſays) that the ſhip in queſtion was not, what ſhe was 
warranted to be, Daniſh ; and I agree with the defendant that the 
meaning of the warranty was not merely that the ſhip was Dani 
built but that the ſhould be circumſtanced during the voyage as 3 
Daniſh ſhip ought to be. This does not appear to me to be: 
caſe. of difficulty, though it is of great importance to the public. 
This is one of the numberleſs queſtions that have ariſen in conie- 
quence of the extraordinary ſentences of condemnation paſſed by 
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the Courts of Admiralty in Franct during this war. I do not 


437 


1800. 


think that they were characterized too ſtrongly at the bar, when it 


was ſtated that they all proceeded on a ſyſtem of plunder: but ſtill 
until the legiſlature interferes on this ſubject, we ſitting in a court 
of law are bound to give credit to the ſentences of a court of com- 
petent juriſdiction. If therefore in this inſtance the French courts 


had condemned this ſhip on the ground that it was not Daniſh pro- 


perty, we ſhould have been concluded by that ſentence in this ac- 
tion, and muſt (however reluctantly, it being ſtated as a fact in the 
beginning of the caſe that it was a Dani/b ſhip,) have given judg- 


ment for the defendant. This is proved by the different caſes cited 
in the argument, with the deciſions in which I concur, and it is 


ſupported by reaſon. Toa queſtion aſked in the courſe of the ar- 
gument, what are the rules on which the courts of Admiralty pro. 


feſs to proceed? I anſwer, the law of nations, and ſuch treaties as 


particular Rates have agreed ſhall be engrafted on that law. It was 
ſaid however by the defendant” $ counſel that an arret has the ſame 
force as a treaty ; but, without ſtopping to enlarge on thedifference 
between them, it is ſufficient ro ſay that the one is a contract made 
by the contracting parties, and that the other is an ex parte or- 
dinance made by one nation only to which no other ſtate is a party; 
and I concur with Lord Mangfeld in opinion, that it is not com- 
petent to one nation to add to the law of nations by its own 
arbitrary ordinances without the concurrence of other nations. 
That is the ground on which this caſe mult be decided. Now let 
us ſee, what was the foundation of the condemnation in the French 
courts? It is ſtated in one of the ſentences, that by their own ordi- 
nances all ſhips are to be confiſcated © whenſoever on board theſe 
ſhips ſhall be found a A merchant, commiſſary, or chief 
Mer, being an enemy.” But I ſay that they had no right by ma- 

king ſuch an ordinance to bind other nations. Then was the ſhip 

in queſtion condemned on the ground that ſhe was not Daniſh pro- 


perty? Certainly not. A vaſt variety of circumſtances, wholly 


irrelevant, are ſet forth in the ſentences: butit appearsclear beyond 
all doubt that the ſhip was at Jaſt condemned on the ground that 
the captain was one of thoſe perſons whom by their own ordinances 
only they wiſhed to proſeribe. This caſe cannot be diſtinguiſhed 
from that of Mayne v. Walter (a) ; though even without the autho- 
rity of that caſe I ſhould have had no heſitation i in deciding in 
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CASES in HILARY TERM 
favour of the plaintiff. On the whole therefore I am of opinion 


———— that though, if contrary to juſtice the ſhip had been condemned 
_—_— ſimply becauſe ſhe was not a Daniſh ſhip, we ſhould have been 


concluded by that ſentence ; yet as the courts abroad have endez. 
voured to give other ſupports to their judgment which do not 
warrant it, and have ſtated as the foundation of the ſentence of 
condemnation one of their own ordinances which is not bindin 
on other nations, this ſentence does not prove that the ſhip in 
queſtion was not a neutral ſhip ; and PT ROE the plaintiff is 
entitled to recover. 


Gnosz, J. This is an action brought on a policy of inſurance 
to recover the amount of the loſs ſtated in the declaration. The 


plaintiff proved his intereſt, and the loſs, and primi facie proved 


that the ſhip was Dauiſb. The defence to the action is, firſt, that 
though it is ſtated that the ſhip was Daniſh, ſhe was in truth the 


property of an enemy and therefore not neutral; and, ſecondly, 
that ſhe had not the proper documents on board to prove that ſhe 
was neutral. With regard to the ficſt ; it is not only not ſtated a 
a fact nor to be collected by inference that ſhe was not a neutral 
ſhip, but it is expreſsly ſtated as a fact in the former part of the caſe 
that the ſhip was a Dan;/þ ſhip and the property of Daniſb ſubjects 


If this had been found as a fact on a ſpecial verdict, it would have 


been concluſive, and we could not have inferred the contrary from 
the ſentence; but referring to the ſentence it comes'to this, that it 


there appears that the ſhip was a Dani/h ſhip, unleſsthecircumltance 


of thecaptain's having been bornin Scotland is evidence toſhew that 
it was not a Dani/þ ſhip: but I find nothing to warrant that either 
in our own law or in the law of nations. In the caſe of Man 


v. Malter the court of Admiralty in France condemned the {hip 


becauſe ſhe had an Engliſh ſupereargo on board, which was con- 
trary to one of the French ordinances : but this'Court did not con- 


ſider that the circumſtance of a neutral ſhip having on board an 
Engliſh ſupercargo was a breach of neutrality. S0 here this ſhip 
having on board a captain a native of Scotland is no proof that tie 
| hip in queſtion was not neutral. As to the ſecond queſtion; if the 


ſhip had been' condemned for not having the proper documents 
on board, we muſt have decided in favour of the defendant. But i 


appears by the caſe that in point of fact ſhe hail; © every document 
© uſually carried by Daniſb ſhips.” I admit that if the ſhip had been 
condemned generally as a lawful prize, our law would have con- 
ſidered that as a denial of her e or if the ground of the 


ſentenct 
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ſentence of condemnation bad been that the ſhip was not neutral, 


that alſo, would have been concluſive in this action. But by 


439 


1800. 


referring to the laſt ſentence, which I conſider 2s the ſentence of Por rap 


a court of dernier reſort, it evidently appears that ſhe was 
condemned becauſe the captain was born in Scotland and an 


enemy; for that ſentence runs thus, « Conſidering that it- 


hath been fully proved by the confeſſion of Captain Eggl hon, 
and aſcertained, c. that the ſaid Captain Zgg//7on was born in 


Scotland and an enemy; that his denization in a neutral country 
was not juſtified according to law; that his quality of enemy 


fuſficed to legitimate the prize ; that the fact of Captain Zggle/ton's 
being a Scot and enemy exiſted independently of the papers on 
board; that in conſequence all remedies drawn either from the 
withdrawing of ſome of the papers on board, or from the non- 
application of the ſeal to the bag wherein they were included, 
cannot give any ground to caſſation, &c. condemns, &c.” I admit 
that that ſentence concluſively proves that the captain was a Scot 
and an enemy; but it does not prove that the ſhip was not Daniſh, 


nor that ſhe had not the proper documents on board for a Dani ih 


thp ; we cannot by the law of nations ſay that for the reaſon here 


given the ſhip was not neutral. If it had been neceſſary to con- 
ſider the two firſt ſentences and to have extracted the clear 


grounds of deciſion from them, I ſhould have found myſelf under 
conſiderable difficulties. That they are not like each other is 


perfectly clear: for in the firſt the ſhip and cargo are condemned 


wirh an exception; but the ſecond is a general ſentence of con- 
demnation without any exception. But it is clear that the ſhip 
was ultimately condemned becauſe the captain was a Scat and an 
enemy. And in this view of conſidering the caſe, I do not think 
that by determining in favour of the plaintiff we ſhall ſhake the 
authority of any former deciſion, My opinion then on, the whole is, 


that as the ground of the ſentence of condemnation, was an in- 


fringement of an ordinance of one ſtate, it does not appear by that 


ben that the ſhip was not, what the jury have found here to | 


be, a Dani ſhip, or that ſhe was condemned for having, by an 


aft contrary to the law of nations, forfeited her neutrality. 


' LawRENCE, J. There are two queſtions in this caſe; firſt, what 
is the ground of the ſentence of condemnation z, ſecondly, if the 
warranty of neutrality: is thereby falſified ; for if it be, according 
to all the authorities that is concluſive here. On the firſt queſtion; 
the clear ground of condemnation. was that the owner and maſter 
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1800. | had aQed contraryt . Fe nances. The ſecond ſentence, aftei 
— enumerating various cauſes contrary 1 to their own ordinances, con- 
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PoLLAzD cludes thus; te Accordingly by making reference to the proviſionz 


BELL. 


of the maritime laws and regulations from which the decrees of the 


Executivel Directory are merely the emanation, and tothe facts pro- 
ved by the papers of the proceedings, i it 1s fully decided that the ſhip 

uliana and her cargo ought tobe pronounced a legal capture to be 
ſeizedand confiſcated for the beneſitof the fittersoutof the privateer 
the Dorade, as being found nearly to have incurred all the cafe 


they have provided againſt,” that is, which thoſe laws and regyla. 


tions and decrees have provided againſt. From that fentence there 
was another appeal, and there the only ground of the ſentence is 
that the captain of the ſhip was born in Scotland and an enemy, 


for they ſay * that his quality of enemy ſufficed to legitimate the 


Tize.” But why? Becauſe it is provided by one of their own or. 
dinances that if there hall be found on board any ſhip whether 
neutral or the ſkip of an ally any officer belonging to an enemy's 
country the ſhip ſhall be confiſcated. That being the ground of 


| the ſentence of condemnation, the next queſtion is whether that 
has negatived the warranty of neutrality ? The warranty of neu- 


trality does not induce any neceſſity to comply with the peculiar 


regulations of the belligerent powers. For if a ſhip be captured, 


'and the queſtion be whether ſhe be neutral or not; the general rule 


ſor judging and deciding on that point is the law of nations, ſubject 


to ſuch alterations and modifications as may have been introduced 


by treaties : But where the law of nations has not been varied or 
"departed from by mutual agreement, that is the general rule for 
deeiding all queſtions on matter of prize. This is clearly laid down 
in the ſtate paper ſigned by Sir George Lee, Dr. Puul, the King's 
Advocate, and Sir D. Ryder, and Mr. Murray then Attorney and 


Solicitor General, in anſwer to the Praſſan memorial, concerning 


neutral fhips (a). When therefore a ſtate in amity with a belli- 


gerent power has by treaty agreed that the ſhips-of their ſubjects 


hall only have the character when furniſhed with certain preciſe 


documents, whoever warrants a ſhip 25 the propertyof ſuch ſubject, 
ſhould provide himſelf with thoſe evidences which have by the 
country to which it belongs been agreed to be the.neceffary proof 
vf that character. In requiring this no difficulty is impoſed, of 
vhich the * is not ee which Saw not be in his 0 


221. 
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to preyent: but to require of him to furniſh himſelf with every 


document the belligerent powers may require, and to inſiſt that tb 
warranty ĩs not complied with unleſs the ſhip be navigated accord= Por I 
ing to their ordinances and regulations, would be to deprive the r 


aſſured of hisindemnity for the want of papers, &c. , of the neceſſiti 

af which he may fairly be preſumed ignorant, and which papers 
it may not be i in his power to procure : for how can the officers of 
one country be called on to grant that which the laws of their own 
country do not require! ? Theſe French decrees are regulations 
made with ſome view to the laws of France, but are not applicable 
to the ſubjects of any other country. In examining the caſes de- 
cided on this point, it will not be found that there is any derermi- 
nation of the court to ſupport what has been inſiſted on by the 
defendant z but on the contrary it has been ſettled in many 


' caſes that a condemnation on the particular ordinances of a belli- 


gerent power is no violation of a warranty of neutrality. In the 
caſe of Bernardi v. Motreux (a) the ſhip Joanna was warranted neu- 
tral; the only doubt was whether the ſhip were condemned as being 


the property of an enemy, or for violating a French arret by throw- 


ing papers overboard; for the one or the other of thoſe cauſes ſhe 
was condemned; if ſhe were condemned for the firſt, namely, that 
ſhe was not neutral, the plaintiff clearly could not have recoyered; 
nor could he have e if ſhe were condemned on the other 


ground, according to the argument of the defendant in this caſe: 
But it is clear that the Court did not in that cafe adopt the defen- 


dant's argument here, becauſe the plaintiff did recover in that caſe, 
it not being certain that the ground of condemnation was that the 


ſhip was the property of an enemy. But the cafe chiefly relied on 


by the defendant here is that of Barzillai v. Lewis (o), which 
was decided on the ground of a non-compliance with the treaty of 
Utrecht, and on the ſentence having condemned the ſhip as Engliſb. 
According to a manuſcript note of that caſe, taken by Mr. J. Buller 


rather more full than that in print, Lord Mansfield began his 
judgment by ſtating the ſentence of the court of Admiralty as 


being concluſive, and that the queſtion was on the meaning of it. 
He afterwards obſerved that the ſhip was inſured by her Dutch 
name, and that the underwriters took it for granted that ſhe was 
fo, but that when this was ſifted in France ſhe appeared to have 
none of the requiſites to fhew that ſhe was neutral property, fur 


6 Dou gl. 575. >, (5) Park Inſur. 410. 
that 
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1800. that ſlie had-neyer been in a Dutch port, and that the ſea brief was 
> not conformable ts the treaty of Utrecht ; and he concluded. by ſay- 
LY ing that the ſhip was condemned as an Engliſh ſhip, and that it 
Bei. was not open to this Court to inquire whether that ſentence were 
right or wrong. 80 here if the ſhip had been condemned as an 
Engliſh and not a Daniſh ſhip, we ſhould: have been concluded 
by it. In that caſe Mr. J illes aud Mr. J. Afphurft concurred ; 
and Mr. J. Buller ſaid, The firſt ſentence ſeems. to have 4 
on particular arrets. The ſecond appears to go on the ground of 
property, ſor the name is changed, and they do not go into evi- 
dence as to the muſter- roll or ſituation of the crew as to there being 
more than two-thirds Engliſu. The other ground is more general 
and makes it immaterial whether it was on the one ground or the 
other; for if ſhe were not ſo documented as to have. the protection of 
@ neutral ſbip, the warranty is not complied with.” It is true 
that Lord Mansfield in the courfe of giving his opinion in that 
cafe uſed ſome expreſſions which may be applied to ſupport the 
defendant's argument here: but it is clear that the ground on 
which he decided was a non-compliance with what was agreed by 
the treaty of Uzrecht ſhould be a neceſſary document to prove 
the ſhip to be Duzch property; and this, was the expreſs. ground 
of the opinions of the other judges. That Lord Mangeld could 
not in that caſe intend to fay that a non-compliance with the ordi. 
nances of France, not adopted by any treaty, was a forfeiture of 
neutrality, appears from the caſe of Mayne v. Walter, where the 
plaintiff recovered ; he there pointedly ſhewed how ſuch ordinan- 
ces might become binding, by obſerving that the whole caſe turned 
pan the treaties betaueen France and Portugal, about which both 
parties were ſilent; and there it was holden that the circumſtance 
of having an Engliſh ſuper-cargo on board was no ground to defeat 
the plaintiff's right to recover on a policy on a ſhip warranted to 
be Portugueſe. In a ſubſequent caſe, Saloucci v. Johnſon (a), 
there were two grounds of condemnation, one that the ſhip would 
not ſtop to be ſearched, the other, that ſhe had not a charter party 
on board, as required by an ordinance of Spain; on the latter, 
Mr. J. A/vburft ſaid, (according to his own note,) “As to the 
next. queſtion, her, not having a charter party; this clearly is not 
required. by the law of nations; and it appears by the caſe that ſhe a 
Was a general ſhip, and though the, acted contrary to a particular 


(4) Park Inſur. 415. | 
ordinance 
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_ ordinance of Spain other nations are not bound to take notice of ſuch 
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1800. 
ordinance unleſs in virtue of ſome treaty ſußſiſting between tavo Rates, — 
by which they ſubmit to be bound by ſuch ordinance: that is not the $555 


aga } 


caſe here. 80 that the doctrine on which the caſe before us is Bark. 


determined was diſtinctly recognized there. Ihe argument of the 
' defendant here is that the ſentence of condemnation is concluſive 
on the point that the ſhip was not navigated according to the con- 
tract between the parties: the contract between the parties is that 
ſhe was a neutral ſhip; but the ſentence has not decided that point; 
it has only decided that ſhe was not navigated according to the 
ordinances of France, but that was no part of the plaintiff's con- 
tract. In deciding this caſe in favour of the plaintiff we do not 
take upon ourſelves to ſay that the ſentence of the French court of 
Admiralty is erroneous: all that we determine is that the French 
court has not decided that which would be a breach of the war- 
ranty of neutrality. On the whole I think it is clear that the 
ſhip in queſtion was condemned for acting in contravention of 
French ordinances, and that that does not falſify the warranty of 
neutrality. 99 „ 

Lx BLAxc, J. This caſe has been already fo fully gone into 
by the bench that little remains for me to ſay; I ſhall therefore 
content myſelf with expreſſing my concurrence in the opinion given 
by the Court, and ſhortly ſtating the grounds on which I have 

formed that opinion. On examining the ſentences in the different 
| courts of France we cannot collect that the ſhip was ultimately 
condemned becauſe ſhe was not a Daniſb ſhip. As the grounds 
of condemnation are ſtated in the ſentences themſelves, unleſs we 
can collect that the ſhip was condemned as prize becauſe ſhe.was 
not a Daniſh ſhip, thoſe ſentences are not cone luſive on this queſ- 
tion between the litigating parties. The queſtion in this caſe is 
whether or not the ſhip were Daniſh; in looking through theſe 
ſentences of condemnation, I do not find that ſhe was condemned 
as not being Daniſh, or for not having thoſe documents that the 
 lawof nations or particular treatiesbetween thercſpeCtivecountries 
require to evidence her to be a Daniſb or a neutral ſhip. The ſen- 
tences in France, whether right or wrong, are concluſive on the 
queſtion of prize; and therefore if the queſt ion here had been whe- 
ther or not the ſhip had been captured as prize, thoſe ſentences would 
have been concluſive: but that is not the queſtion here; the only 
queſtion here being whether or not this were a neutral ſhip at the 
time of the capture. I admit that in order to comply with the 
i N warranty 
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1800. warranty of neutrality it was neceſſary not only that the ſhlp 


Portany 


Zint 


Brit. 


ſhould be a neutral ſhip but alſo that ſhe ſhould be properly docy- 
mented and ſhould be navigated in ſuch a manner as to be entitled 
to the benefits of neutral ſhips, But here the ſhip was, , condemned 


| for non-compliance with the ordinances of one belligerent power, 
to which it does not appear that Denmark ever conſented. Then 

| the queſtion i is whether a ſentence, appearing on the face of it to 
have been given on that ground, ought to preclude the plaintiff 


from ſhe wing that in point of fact the ſhip was a Daniſb ſhip? 


As it does not appear on the ſentence that the ſhip was condemned 
us not being a Daniſb ſhip, I think it is competent to the parties to 
go into proof of that fact. Without repeating the authorities that 
Kaye been referred to in ſupport of out opinion, I think that the 


conclufton from them all is this; that the ſentence of a foreign 
court is concluſive on that point that it profeſſes to decide ; if it be 
a general ſentence of condemnation, without aſſigning any reaſon, 
the courts here will conſider that it proceeded on the ground of 


the ſhip's being the property of an enemy; but if the ſentence it- 


ſelf profeſs to be made on particular grounds, and they are ſet forth 
in the ſentence and appear not to warrant the condemnation, then 


the ſentence is not concluſive as to thoſe facts. Therefore as the 


ſentences of condemnation in this caſe profeſs to be made on an 


ordinance of France, to which Deumarł is no party, they do not 
falſifythe warranty of neutrality as between the parties to this cauſe, 


though they may juſtify the courts abroad in condemning the 
ſhip as prize. If the queſtion here had been whether or not the 
ſbip had been prize, the ſentences abroad would have been con- 


cluſſve: but the queſtion here being only whether or not the ſhip 
were. neutral, thats ann are not concluſive on that point. 
| Poſtea to che plaintiff (a). 


00 A firnilar cafe, nin v. Rhodes, ſtanding * the paper at the eine time re- 
ceived a ſimĩ lat deciſion without argument. Wigley, who was to have argued this caſey 


mentioned that of De Souza v. Ever, Guildhall Sittings after Hil. 1789, (Park Injur. 
361. ath Edit.) as a direct authority for the defendant; but Lord Kenyon ſaĩd that that 


cafe, came. before bim at Guildhall very ſoon after he came on the bench when he was not 
fo converſarit in queſtions of this kind as he was now; that he was ſatisfied he was 
wiſtaken in that decilion ; ; and conſeguently that it could go Janger | be configered as any 
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KING againſt the Inhabitants of Bow. 
28 1 1 OY 12351, a 


ee 
Norder made by two juſtices, for the removal of George Heard 
UN his wife and children from the pariſh of Chumleigh to the 
pariſh of Boro, both in the county of Devon, was confirmed by 
the Seſſions on an appeal, ſubject to the opinion of this Court on 
a caſe reſerved. The pauper was ſettled in Bow by apprenticeſhip. 
At a Michaelmat court leet holden by adjournment for the manor 
and borough of Chumleigh on the 16th of November 1792 the 
pauper was appointed to the office of ale-taſter of the borough and 
duly ſworn, according to the cuſtom of the manor, ? execute the 
ſaid office for one year thence next enſuing or until he ſhould be lau- 
fully diſcharged'frem the fame. He accordingly entered upon and 
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Jan. 291 . 


A., who at 
an adjourn 
ment of a 
court leet 
holden 

16th News 
1792 was 
appointed to 
an annual! 
office .. tar 
a year or 
until he 
ſhould be 
diſcharged,” 
and who ex- 
ecuted the 


- office until 


executed fach office until the 1ſt of November 1793, when at a' the adjoum- 


fmilar court holden by adjournment for the ſaid borough a new e, pores 


officer was appointed in his ſtead and ſworn in the ſame manner. 
The tythingman conſtables and other officers were appointed at 
ſuch court in a ſimilar manner. No bulineſs is tranſacted at the 
original'courts, but all officers are appointed at ſome adjournment 
thereof. There is only one original court leet in the year for the 
ſaid manor and borough, and that at ſome day within the month 
after Mieharlmas according to the convenience of the ſteward. 
Gibbs and Eaſt in ſupport of the order of Seſſions. Upon 


the very ſtatement of the caſe it appears that the pauper did not 
execute the office during one whole year, according to the expreſs 


words of the ſtat. 3 Will. c. 1 1. J. 6. which was neceſſary to enable 


other court 


leet holden 
Iſt New. 
1793, did 
not thereby 
gain a ſetule- 
ment. 


him to gain a ſettlement in Chumleigh ; for he only executed it 


from the 16th of November in one year to the iſt of November in 


the year following. Nor does it even appear that in the event he 
was appointed'to the office for a year; for the appointment was 
conditional, being for one year or until he ſhould be lawfully diſ- 
charged; and in fact he was lawfully diſcharged before the end of 


the year. But admitting that by relation of law an appointment 


to an office at an adjourned court would refer back in general to 
the original court, yet no ſuch relation can take place here, becauſe, 
the appointment was not general but from hence, which muſt mean 
from the very day of the appointment. And at any rate it would 
not be alone ſufficient if the appointment related back to the 
original court; for though relations in law are ſometimes 

admitted, yet there catinot be a relation in fact; and the 
| 8 ſtatute 


. 
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1800. ſtatute of William does not merely require a legal dppolnviadabg: 


The Kino period. In R. v. Fittleworth (a), where a certificated 'man who 
The lat. had been appointed tythingman was removed on his becoming 
N chargeable before the end of the year, the Court held that he 
gained no ſettlement by virtue of his office, becauſe he had not 
executed it all the year; and yet the removal in that cute _ not 

vacate the appointment. 

Clapp and Dampier, who were to have r on the other 
ſide, admitted that the words of the ſtatute were ſtrongly againſt 
them: but referred to the caſe of R. v. The Inhabitants of New- 
ſtead (b) where by an equitable conſtruction of the 3 Will. c. 11. 
J. J. it was holden that a hiring and ſervice according to the cuſtom 
of the country from Whit/untide to Whitſuntide, though leſs by 


ſixteen days than the yours: would confer : a (ettlemeut | on the 


ſervant. 
Lord Kenyox, Ch. ; That i is at leaſt a caſe of doubtful auibo- 
rity, and perhaps it would have been better if we had never heard 


of what is called an equitable conſtruction of the ſtatutes relating 


to ſettlements. It would have been better in all cafes to have 
adhered to the plain words of the fiatutes. But this is an 
attempt to carry the point farther than it was carried in R. v. Neu- 
Head this is not an appointment for a year from one moveable 
feaſt to another, but from one court until it ſhould pleaſe the ſlew. 
ard to hold another. The words of the ſtatute on which this 
queſtion ariſes are expreſs; and the caſe of R. v. Fittlewort), 
which has been cited, ſhews that they have been conſtrued 
according to their plain and obvious meaning. 

Per diene, 3 Order of Seſſions confirmed 


| 00 Burr. 8. 0. 238. (5) Hwy, S. C. 669. Vide Rex v. W ante, hag 564+ 


3 The Kinc againſt the Inhabitants of BATHEASTON. 
IF a pariſh TWO Juſtices by an order removed H. Gay and his wiſe and 


NT 1 children from Box to Batheafton : on appeal to the Seſſions 


2, and to the order was confirmed, ſubject to the opinion of this Court on 


d C. 
ere the following caſe 


by name, the Edvard Gay the grandfather of the pauper, being ſettled at 
refidence of 
B. and of his Bathea ion, went to live in Box under a certificate from Batheaſton 
amily in the 
— fine pariſh is pre e Ned by it, and a ſon of A ( not having been emancipated) cannot gain a ſet· 
tlement in che certificated patiſh by hiring and ſerv ice. PER 
ate 


the office: for a year but an actual execution of it for that whole 
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dated OFober 21ſt 1727, certifying the ſaid Eduard Gay, Deborah 1800. 
his wife, and Edward and Thomas their children, to be pariſhioners — 
of and legally ſettled in Batheaffon. Edward the ſon named in the The 3 
certificate, now eighty years of age, continued to live with his The lahabi⸗ 
father in Box, until his marriage. He was married there and had  5jns of, 
iſue Harry Gay the pauper. The pauper at the age of ſixteen was | xasTov. 
hired to: Mrs, Sheppard in Box as a yearly ſervant, and lived with 
her upwards of a twelvemonth. He then worked at day-work in 
Box, then in Corſham pariſh, ſleeping conſtantly at his father's in 
Bar; and afterwards when of age he lived ſeveral years with R. 

Davis/in Box under a yearly hiring at five guineas a year and 

yails; after which ſervice he married his preſent wife, by whom 

he had the children mentioned in the order of removal. The 
queſtion for the conſideration of the Court is, whether the 3 
by ſuch hiring and ſervice gained a ſettlement in Box. | 

The Counſel in ſupport of the order of Seſſions, after referring 
to Rex v. Tefterton (a), to ſhew that where the ſon of a certificated g 
perſon i is mentioned by name in the certificate as well as the father, 
he 1s conſidered as a certificated perſon as much as if the certificate 
had been granted to him only, and conſequently that this certi- 
ficate prevented Edward Gay the ſon who was named in the cer- 
tificate and Harry Gay his ſon from gaining a ſettlement in Box by 
hiring and ſervice, were ſtopped by the Court. | 

The Counſel on the other fide were endeavouring to ſhew that 
H. Gay gained a ſettlement in Box by hiring and ſervice; that, if 
his father E. Gay had not been mentioned by name in the certificate, 
the pauper would not have been reſtrained from thus gaining a 
ſettlement, becauſe it was ruled in R. v. Darling tan (5) that a pariſh 
certificate does not extend to grand-children, and in N. v. Heath (c) 
that when the ſon of a certificated perſon marries and becomes the 
head of a new family he ceaſes to be under the protection of the 
certificate granted to his father; and that the circumſtance of E. 
Gay (the father of the pauper) being mentioned by name was 
perfectly immaterial as far as reſpefted this queſtion ;z that he was 
there named merely as one of the children of E. Gay, ſenior. to 
identify him as one of the family of Z. Gay the elder in caſe - 
any difpute ſhould afterwards ariſe reſpeCting the different mem- 
bers of the ſamily; and that it never could have been intended to 


j 

name him as a principal in the certificate, ſo as to include his i 
| | (a) date, 3 bel. 258. (b) Arte, 4 vol. 797. le) Ante, 5 vol. 58 3. | 
7 | 1 family 
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1800. family alſo, it appearing by the caſe that he was an infant of the 
age of eight years only when the certificate was granted, and the 
The ins proviſions of the certificate act (a) being applicable only to adults; 
The Tahabi- that policy required that certificates ſhould be narrowed rather than 


tants of 
Barn- 


enlarged by conſtruction, according to what was ſaid by Mr, J. 


EASTONs Buller i in . Ve Darlington (5); whereas if the argument-on the 


other ſide prevailed, this, inſtead of being: a certificate of one per- 


ſon and his family, would be a certificate of three diſtinct heads of 


families, including t the family of each of thoſe three perſons; that 


this caſe was diſtinguiſhable from that of R. v. 7. efterton,where this 


queſtion neither did, nor could, ariſe ; that there the queſtion was 


reſpecting the ſon, whereas Rack it was reſpecting the grand/on, of the 
certificated perſon ; that the decifion of that caſe muſt have been 
preciſely the ſame though the ſon, who was removed, had not been 
mentioned by name 1n the certificate, and conſequently that the 


"inſertion of his name in the certificate could not have been the 


foundation of the opinion there given by the Court; that indeed if it 


had been tliere decided either that a ſon of Jebn Woogs could not 


have gained a ſettlement by tiring and ſervice in the certificated 


pariſh, or that John Woods himſelf could, not have been removed 
from the certificated pariſh when he married and became the 
- head of a new family, it would have been an authority in ſupport 
of the preſent order, but that neither of thoſe gupſſ ions aroſe or 
was decided, and therefore that caſe was no e for the 
preſent. But | 
The Court interpoſed ; ſaying that the Anon» was af in 
R. v. Tgferton between thoſe caſes where the certificate. is granted 


to a perſon and his family generally, and thoſe where the ſon is 
mentioned by name in the certificate; that in the former a grand- 
ſon is not within the protection of the certificate, but that i in the 
latter where the ſon is named, his family until they are emancipated 


are within the protection of the certificate, not as the grand- 


children of the principal perſon mentioned in the certificate but 
as the family and children of the ſon who is alſo named in the 
certificate z and therefore they thought that the caſe of R. v. 
Tefterton ought to govern the preſent caſe. 


Per Curiam, Order of Seſſions confirmed. 
- Gibbs, Jekyll, and Williams, in ſupport of the Order of Seffions. 


pre, and G, r n! it. 
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The Kio aue, The Inhabitants of Debora! 


WO jaſtioes having . Ann Barnet, the widow of Mm. 

Barnet deceaſed, and their fix children from the pariſh of 
TR in the county of Warwick to the pariſh of Dodderhill, in 
the county of Woveefter, the Seſſions on Appeal confirmed the 
order, ſubjeA to the opinion of this Court on the following 2 
caſe. 

« The ſettlement of Vm. Barnet the pauper's huſband, now 
deceaſed, was by birth at Fardebigg. In 1791 he went to reſide 
in Dodderhill in an houſe of the value of ſix guineas per annum, 
wherein he continued for three years; during that time being by 
trade a needle- maker he worked for one V. Webb in that trade at 
fix pointing places in his mill, and afterwards Webb not having in 
general uſe for more than four of them, Barnet rented of Webb 
two of the ſaid pointing places for more than one year at the yearly 
rent of 16 l., but Barnet was to do all eb s work in preference to 
that of any other perſon, although to do it it might be neceſſary to 
uſe all the fix pointing places; and Barnet was paid by the piece 
for all the work he did for ebb. No two particular pointing places 
of the ſix were let to Barnet; but by his contract with Webb he 


might have the uſe of any two he N eaſed; but work or no work, 10 


Webb was entitled to his rent of 16 J. a- year from Barnet for his 
| two pointing places. The mill belonged to Hebb, The pointing 


449 


1800. 


— 
4 


46. 29th 
The renting 


by a needle · 


maker of 
two out of 
fix pointing 
places in an- 
Cher” s mill, 
any two of 
which he 
was at liber- 
ty to uſe 
from time ta 
time, at 16/, 
a-year rent, 
and engaging 
alſo to do 
all his land- 
lord's work 
inpreference 
to that of 
others, for 
which he was 
to be paid 
by the piece, 
is not the 
taking of a 
tenement 
within the. 
ſtatute ſo as 
to gain a ſet- 
tlement by 


places are frames of wood, which ſupport the ſpindles, on which 


grinding ſtones turn, which are moved with great velocity by 
means of leathern ſtraps communicating with the great wheel of 


the mill, which is turned by water. The poihting places are 


placed on the floor of the room, and at each of them a man fits 3 - 


| and the needles are pointed by being preſſed againſt the grinding 


other part of it but the two pointing places as above ſtated. 
V. Barnet did no other 2 to gain a ſettlement in the pariſh of 
Dodderhill.” 

Parke was to have vcd guet the order of Seſſions, and 
Reader and Burton Morice in ſupport of it: but — 

The Court ſaid there was no pretence for calling this agreement 
do work in the mill, the taking of a tenement; and that it 
was like the _T of the Xing v. The Inihelptonts of Hammer- 

Vol. VIII. Gg 


The pauper did not rent any room in the mill, or any _ 
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130 


1800. fmith(a) obo years ag Which was Gupouicd,of on its being firſt 


— mentioned as too clear for . 8 
The NN U ns null Order of $-ſhons qualbed 
=,» 

tants (* The King ing > agaig/t The Inhabitants of Hamm» ſmith, Hi 6 Geo. 3. E. R. 


Dopnes- *' T juſtices removed. Mary Rogets widow of F- Rogers and thr-e of their children 
HILL. from the hamlet of H:mmerſrith in the porith of Fu, 44d county o, Middleſex to the 
pariſh of Chippirg. Wy.ombe, in Huctingb tire. The Seſſiens n appeal quached the 
order, and ſtared the following caſe for the opinion of this Court. 6 Reger: th · huſ- 
band of the yauper was the ſon of 7 Reger: On the 25th of September 190 J and 7. 
Rogers entered into art cles of agreement after ſeal of that date with one Richard Barion 
the owner of a corn-mil: in Chipping Wycombe, whereby T and F Rogers leverally cove. 
nanted with Barton his executors, &c. that they Thomas nd Fukn their executors, &c. 
ſhould and would with their horſes and carriages at their own coſts and charges from the 
ſaid 25th af September 790 to the 25th of Morcb:199 5 deliver at the corn mill belong, 
ing o Barton weekly and every weels three loads and an half of wheat at the leaſt, and at 

their own cofts and charges grind and make the ſame into flour; and ſhould pay to Bo. 
fon during the ia term for the ſame after che rate of eight ſhillings to. each lo-din 
manner and at the tim therein Rated during the continuance of the agreement Barton 
covenanted that Themas and Joi during the continuance of the articles ſhouid have the 
> wſe and liberty of running a d grozing for their horſes on a certain meadow therein de 
ſteribed, and alſo the uſe and liberty of the ſtable and carc-boule gratis for heir ho fe. 
and cart, and without paying for the meadow tiaole and cart.houſe,, Thomas and Jin 
R. covenanted that they would weekly and every week during the continuance of the 
- articles pay Barton the ſtipulated ſum betore mentioned on the reſpeQive days thereia ſe 
forth. And Bu, ron covenanted tha he would at the expiration ofthe articles aga.n take 
to all and fingular the utenſils belonging to the ſaid corn- mill at-@ tar, apprailement, and 

pay to Thmas and Fobn ſuch tum as the ſame ſbuuld ve appraiſed 3: Fo Reger after 
Wards ground corn ai the mill for two or three years; he never refided thereon during the 

ant fame time, but in a cottage in the ſame pariſh' which tie rented a 31 18 « per annum,” 

458 NE was to have argued in {uy port of the order of Seffions; ns 

Sibbe contra; but the lat er a anduned the cale; 
Ne Cour! being cle r ct opinion that there was no colour for conftring ths ages 
1 l 


tent loto the raking of 3 tenewent. ö 


4 0 


„ili 


1 4 | Meragon and Another Fe PerHeRtck. 
an. 31ſt. 

A defend. * Tu defendant, having been arreſted by the plaintiffs as She- 
ant who has riffs of London, gaye together with two other perſons a bal 


. 4 il ; 

RD Anat bond to the Sheriff in that action; and on that bail bond the 

bail i an ac- 

r obtained by = 
Jn ITT calling on the plaintiffs to ſhew cauſe why the defendar 


riff on that 


* 


_ mould not be diſcharged out of cuſtody on filing Saen bath 
on the authority of Brander v. Robſon, ante, 6 vol. 336 
' Martyat now ſhewed cauſe againſt the rule; and eee 


to diſtinguiſh this cafe from * ay becauſe here the origind 
delendant 


3. 5 


% 


-- 6. 
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geſendant himſelf was arreſted; whereas in that caſe it was only 1800. 
determined that the bail to the Sheriff could not be holden co bail. 
And he referred to Prendergoft v. Davis, ante, 85. But 9 


& & 4% 


of Brander v. | Rodjen was decided, equally abe to the preſent 1745 25 
g and therefore 0 made the a; 
CC Rule abſolute, | 


ie 


nn Tarunr againſt MazTEns. 5 od Fil, 
—_ was an ion of debt on a charter party Wee the 1 
plaintiff, the maſter of the brig Hero, and the defendant the to fend — 

freighter, -for a voyage from London to Ancona and from thence 2 * 


to Venice. The plaintiff covenanted that he would receive and to carry and 
take on board a certain cargo of pilchards and proceed to Ancona, M wg _ 
and there deliver the cargo agreeably to the bill of lading; in engaged to 
confideration whereof the defendant covenanted that he — _ 8. 
load and ſhip on bbard the ſaid pilchards, &c., and pay or cauſe a on _ 
to be. paid to the ſaid maſter or his order freight at Ancona on a a - 
delivery” of the cargo according to the bill of lading at the rate of e r 

a bill 
8 Legborn dollars Per hoglhead. The breach aſſigned in the bf exchooge 


declaration, after averring a delivery of the cargo at Ancona agree- daun on A, 

ably to the bill of ladmg, was non-payment of 661/. 10s. 3 d. which bill 

for the freight, &c. The defendant pleaded payment according paid : held 

to the terms of the charter party; and ifſue having been Joined _—_ was 

thereon,” a verdict was taken for the plaintiff, ſubject to the opi- the amount 

nion of this Court on the following caſe. _ e ee 
On the 20th of November 1795 the plaintiff ſailed with the withtanding 

Hero, having the cargo of pilchards on board, and proceeded direct e | 

to Ancona, and there delivered to one S. M. Acgaaborits the-cor- + 

reſpondent; of the defendant at that place and the confignee of the 

pilchards, which were to be delivered there, five hundred hogſheads 

of pilchardsſ being ſuch part of the cargo as was deſtined to Ancona) 

according to the terms and conditions of the charter party. The 

Freight of the five hundred hogſheads of pichards ſo delivered q 

 atayynted ta 661“. 105. 3d. The plaintiff addreſſed himſelf to Ac- | 

guabona as the correſpondent of the defondant at Ancona, and Ac- 

' quabona was direftcd by. the defendant: there (he, Acquebona, being 

then indebted to che defendant in more than the amount of it) to 

* the e The plaintiff, whilſt he was delivering the cargo 

U Gg 2 to 
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1850, to * applied to him to ſettle for the freight, a (the 
| plaintif)-wiſhed to remit ſome money to his owners/in England, 
Iavear and ſaid he ſhould - want about 500 J. of it or that purpof., 
©. > Ft Thereupon Acguabona ſent to him by his broket & bill, of exchange 
for 5601. drawn by Acquabots upon che defendant, and the plain. 
tiff ſeeing that the bill was drawn upon the defendant was quite 
ſatisfied with it, and accordingly. took and remitted it to England: 
but if it had been drawn upon any other perſon he would haye 

made inquiry before he took the bill. The remainder of the ſum 
due for freight at Aucena was afterwards paid at Venice. On the 
»13th of April 1796, after the delivery of the cargo which was 
- deſtined to Ancona, the plaintiff and Acguabona ſettled an account 
; current, in which the bill for 500 J. was included. The bill ſo 
drawn on the defendant by Acguabona was duly, preſented for ac- 
ceptanice, but it was not accepted by the defendant and it remains 
-. unpaid. Before the bill became due Acquatona became inſolvent, 
_ and then was and now is indebted to the defendant i in more than 


* 
Fr — 


_ Food. The queſtion for the opinion of the Court is whether f 

| the phinti@ can recover from the defendant the 45 for which | 

i the bill drawn by Acquatona was given. 
4 Pari for the plaintiff. The defendant failed ! in proving that £ 
U a Shich he undertook to prove, payment of the freight due on the 0 
= charter party; the bill, by means of which he endeavoured to f 
„ eſtabliſn that proof, not having been paid. If the defendant 5 
4 _ himſelf. had given this bill, which was afterwards diſhonoured, 5 
5 it clearly would not have been conſidered as payment: then the . 
|  circutnſtance of the bill having been given by Aeguabona, who was » 
i} I the ſervant or agent of the defendant, cannot vary the queſtion, h 
= The plaintiff could not know that Acquabona was indebted to the th 
15 | K defendant at that time, and that he had no right to draw upon 7 
j | : bim. At all events, this cannot be conſidered as payment ſo as 4 
7 ; | | to ſupport the iſſue; if the defendant had intended to avail him- Af 
| beit of the bill as taken by the plaintiff in ſatisfaCtion of his deb, BY F 
. | be ſhould have pleaded it; according to 8 v. Morgan 4 
= Late, 5 vol. 513. E bs 
= Giles for the defendant. The facts ſtated i in the caſe ſupport 148 
| "he iſue, which was that the defendant had paid the freight, $ Ke. 10 

according to the charter party. By the terms of the covenant ng 


the plaintiff was to be paid at Ancona; and therefore, if he kad br N 
choſen, he might have inſiſted on payment in money before he I, 


= * deliyered che cargo; and i it was Mm own laches not to do fo, for WF 80 
=_ : 6 which 0 
1 1 97 ii 9 1 116 0] 50 16 141 64 309486 1s I 6911597 3 ir 
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which he, ahd not the defendant, ought to fuſes But inſtead of 1800. 
taking ebe freight in money from the conſignee, as he ſbould have =——— 
done, (the defendant having directed his confignee at Hneong to — — 
pay y the freight there, and having furniſhed him with funds for Mana TAI. 
the purpoſe,) the plaintiff for his own accommodation applied to 
that conſignee for à bill to remit to his owners in England. The 
plaintiff by this tranſaction gave perſonal eredit to the conſignee, 
which he ſhould not have done, if he had wiſhed to reſort to the 
defendant afterwards. As the plaintiff chofe to take the bill in 
queſtion inſtead of money for his own accommodation, it is pay- 
ment as between him and the defendant. This is moſt like the 
caſe where a maſter ſends his ſervant to market to buy goods for 
him, and furniſhes him with money for that purpoſe, when if 
the tradeſmail will part with the goods upon the Gol of the 
ſervant, he does it at his own riſk. 
Lord Kenyon, Ch. J.—This is a very clear caſe. The plainti 
in this cauſe, who took the defendant's goods on freight, was to 
| perform the duty that reſulted from that fituation; and he was to 
receive from the defendant a certain ſum for the carriage of the 
goods; he carried them and delivered them to the defendant's 
| correſpondent. at Ancona purſuant to the bill of lading ; ; when at 
Ancona he, not knowing any thing of Acquabona though the 
defendant knew Aæquabona, for he ſent goods to him on credit, 
applied to this conſignee for payment, who gave him a bill of 
exchange | that turned out to be of no value. If the fat had been, 
a5 ſuppoſed 1 in argument by the defendant's counſel, that the con- 
ſgdee bad been ready to pay in money, and the plaintiff had taken 
. thig bill for his own accommodation, there would have been ſome 
weight i in the argument: but the fact was otherwiſe, The caſe 
ſtates that the plaintiff applied to Acquabona to ſettle for the 
freight ; 25 but it does not from thence follow that he applied for 
Payment by means of a bill of exchange; money would have been 
al more value than à bill either at Ancona or any other port in 
La. Or if the plaintiff had been guilty of any negligence after 


| be had taken the bill in not endeavouring to enforce payment of 


i, that might have been an anſwer to the preſent demand. But 


this bill wag drawn on the defendant himſelf, which might have 


; delpded the moſt cautious man; it was a payment in the uſual 

made of payment in the commercial world; the plaintiff has been 

uit of na neglest ; and the queſtion is whether this can be con- 

ſedered as payment of the plaintiff's debt? I think not. All that 

required of an agent is that be ſhall uſe common prudence; here 
Gg3 the 
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1800. the plaintiff did uſe common prudence; the defendant; by ſending pt 
Tate the goods to the confignee at Ancona, accredited him there. * Wut. N 
again} therefore clearly of opinion that this bill cannot*be' conſitered as is 
MAz Trans. payment of the plaintiff's demand, and that the — © prog w 
| liable on the charter-party to pay the amount of iti. 10 
1 I he reſt of the Court were of the ſame-opinion. tl 
1 Per Curiam, © ee POO . Poftea 1 to "the Pain, | 
A . nia PITTS Yar 1 2 tl 
'A ra 10 Hi. =: 1 m 
= | $7 » 44 24. 4B r 1 Q OE Th | 
ö Feb. i. The RING again/t The Inhabitants of Winwick., , . 
The aſſent U PON an appeal againſt an order of two juſtices for the remo- t. 
i 1 a © val of John Gurney, his wife and child, from the pariſh of * 
# 1 IWinwick to the pariſh of Spratton, both in Northamptonſhire, the 10 
/ Gently Gene. [ Tons qu ſhed the order, ſubjeQt to'the opinton of this Court b 
1 fee egen on the following caſe. ! of 
5 fign git The pauper was ſettled by birth at Winn nick; The dountkl ke V 
7 i w_— the periſh of F/inwick offered in evidence-an inſtrument purport- n 
| was re- ing to be an indenture dated the 18th of December 1389, whereby: hy 
| ſeri wh » 
| e pauper was bound an apprentice by the pariſh officers of Win-' th 
F g's zie to one Thomas Horn of Spratton, until he ſhould attain the ad 
1 age of twenty one ycars; and under which the pauper reſided | 
| ſe 


forty days with his maſter at Spratton. The inſtrument was 
ſip! d by the Rev. Dr Freeman and the Rev. Dr. Preedy, two 
Gf the juitices for the county of Northampton ; the ſame was 
ſien d by the Rev. Dr. Freeman at the pariſh' of Long Buckley 
 wher: he refides, and the Rev. Dr. Preedy was not then preſent; 
burt a fe days afterwards the Rev. Dr. Freeman went to the houſe 
q of Dr. Pr.:dy here tue fame was ſigned by the Rev, Dr. Preech 
+ in the pr--1 noe of all the parties. Under theſe circumſtances the it 
# | | ſeſſiuns were of opinion that the indenture was void. 4 
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1 . x Garret, Dayrell, and Beauclerk, in ſupport of the per of gel be 
= _ »- fions, relied-on the caſe of The King v. Hampſtall Ridware (a), to hz 
| f 4 | | ſhew that no ſettlement could be gained by ſervice under a pariſh du 
| „ indenture of apprenticeſhip, to which the two magiſtrates, whoſe ha 
. 1 aſſent to ſuch binding is required by the 43 Zliz.' c. 2. f. 1:3. bad in 
; N ſeparately given their aſſent by their ſignatures at ſeveral times; 7 
4 | becauſe, as was there determined, the aſſent of the magiſtrates is 


ce 
z judicial and not a miniſterial act; and they are bound to cx- in 
erciſe their judgment and diſcretion jointly for tlie benefit of the be 
iafant who is to be bound apprentice without wo! conſent of the be 


ann 
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| (a) aue vol. 380. i 
* : Ws | parents, 
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*. 


And they urge d that the ſignatures of the magiſt rates 18 
made at — times in this caſe was not ſuch. a joint aſſent as —.— 


is required hy the act of parliament, ee to the eee 
which had hern always put upon it. 33 


tants of 


Conſle, Burton Morrice, aud Falte contr, were e ſtopped by 
the Court 
Lord Kenyon, Ch. J. This caſe is dan diſtinguiſhable from 
that of R. v. Hampftall Ridæuare, becauſe, though one of the 
magiſtr-tes firſt put his tignature to this indenture at à time when 
the other was not preſent, both the magiſtrates afterwards met 
on the ſubject and agreed to the propriety of the meaſure when 
the other mogiltrate alſo executed the inſtrument. Th. principle 
on which this, caſe is determined was recognized ſome gars ago 
in a caſe of. murder: a mayiſtrate. who kept by him a Humber of 
blank warrans ready ſigned, on being applied to, filled up one 
of theſe and ſi ned and delivered it to the officer, who on endea- 
vouring to arreſt the party was killed; the judges were of opi- 
nion that this was murder in the perſon killing the othcer, and 
he was accordingly executed. And this ws not a new principle 
then for the fn time eſtablithed ; it had been always uniformly 
acted upon: 

But as the merits of this caſe had not brow gone into at the 
{{ſions, this eaſe was ſent down to be reſtated, 


* 


} Of N 
Mauri againſt Raxos. 

HE Abenden was rede on an affidavit of his debt TOP 
by the plaintiff, the aſſignee of Dunne a bankrupt, in which, 

it was ſworn that the defendant was juſtly and truly indebted in 
90 /. to the plaintiff, as aſſignee, &c. for goods ſold, & c. by Dunne. 
before he became a bankrupt, as appeared by an account iu the 
hand- writing of Dunne, and which ſum the plaintiff believed to de 
due from the defendant to the eſtate of Dunne; aid that u offer 
had bren made ta the plaintiff, as aſſignee, of the 2770 ſum of 80% 
in notes of the Bank of England (a). aid dh,, Inzlig 
It vas objected, on a rule to deliver up. 05 ball.bond to be can= 
celled and to accept common bail, that it ſhould have been alleged 
in the affidavit that (as far as the plaintiff believed) 20 er nad 
been made by the de fendant 70 1% my at, in Bank nary 

before his mn 5 1 65 3 


(a) Vide Stari8 C 3. c. 1. |, 8. 
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478 e CASES M HEART TEE 
80. De Court thought that this objettion was: well-founded; and 


——— that the want of ſuch an averment in the aſſidavit was not aided 
ny by the general allegation, that * the defendant * is July and trol 
RANGE. om, &c.“ Therefore they made the 

e | _—_ alla 
Lawes in ſ upport of the rule. + ths | 
"ry againſt i it. n 


Mond a | 1 — 
1 Hrvz againſt WHISKARD. | 


. » PHE writ in this caſe was n on the 6th of November 
* hoe ths _* laſt; on the 4th of November bail above was put in for the 
return of the purpoſe of ſurrendering the deſendant to the King' « Bench priſon; 


writ ; and 


conſequently on the ſame day the defendant was. ſurrendered in diſcharge of his 


a rafter. bail, and he was committed to the cuſtody of the marſhal ; on the 


cannot after- 


wards pro- lach of November notice was given to the plaintiff of the bail and 
bail-boad, of the defendant's furrender ; on the 25th of November the plain- 
tiff took an aſſignment of the bail- bond, and on the next day he 
commenced actions againſt the bail and alſo againſt the defendant 
on the bail-bond, Whereupon ._ 133 
A rule was obtained, calling on the plaiotiff! to ſhew cauſe why 
ks proceedings on the bail-bond ſhould not be ſet afide for irre- 
- gularity, becauſe the plaintiff had proceeded on the bail-hond after 
bail above had been put in; the defendant inſiſting that he might 
' ſurrender at any time fo that the ſheriff had his body at the return 
of the writ. Stamper v. Milburne, ante, J vol. 1232. 

In anſwer to this · application it was ſaid that bail was not regu- 
"Larly put in, for that bail could not be put in nor could the de- 
Anda be ſurrendered before the return of the writ. Newton v. 
- Lewis, Barnes 38. Whereas here the:defendant had attempted 
to put in bail and to ſurrender himſelf in diſcharge of his bail two 
days before the return of the writ. 

- The Court, an the authority of the caſe in Barn u were at firſt 
6 opinion that this was an anſwer to the 92 . But on 
"the next dy 3 

Law RENE, T Sibling" of this opinion on account al bet! is 
lad in the caſes of Huggins v. Bambridge (a), Shuttle V- Weod(b), 
"and Kindley'v. Cunningham c), the caſe. was 2 in argued on a 
kublequent BY. in the 0 When — 75 5 any PA nk i 
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. Court all expreſſed their opinion that bail above was pro- 


457 
1800. 


yerly put in, though beſore the return of the writ, and conſe· 


quently that the ſubſequent. n on Se bailrbond: were 
lar. _ made the - 
pos. ng My Rule abſo] ute (d). 


"Mingay ud Jervis | in ſupport of the rule. 
Holroyd againſt 1 it, 


(a) The following account of the caſes of Huggine v. Bembridge, and Newton v. 
Lewit, taken from the MSS. of Lord Ch. J. Willes, is more full than that given in 
Barnes $3. and 88. 

« Huggins v. Bambriage. Beetle, Serjt. ſhewed cauſe agaiaſt a rule for an FORD TIEN 
 2painit the plaintiff, Fokn Dewoz!l, and Jonotban Gurney. The charge againſt them was 
an oppreſſive proceeding againſt the defendant and an abuſe of the proceſs of the Court. 


i 


CITY 


Wan. 


AAD, 


The fact upon the affidavits appeared to be thus; The plaintiff had taken out a capias -. 

againſt the defendant, teſte'd on the laſt day of Trinity Term 1738, returnable the firſt re- 
turn of Michaclmas Term, and taken out on the 19th of Auguſt. The defendant put in 1 

Ut before 2 Judge on the 23d of Aug 1738, before any arreſt of which the plaintiff __ 


and Dexwe/l had notice. The plaintiff afterwards cauſed the defendant to be arrefted hy 


the two'-thex perſons by virtue of 2 warrant dated the agth of September, founded on the 
ſaid tapias; ; Dewell was mentioned | in the warrant and Gurney was his aſſiſtant. The 
defendant was detained on this warrant until the acth of Ofober, and then he removed | 


bimielf by Haben Corpus to the Fleet where he lay ſeveral weeks. The great doubt was | 


whether a defendant could put in ler the return of the writ and before he was 
arreſted, 


« My Brother Forteſcue and was clear that he might, and laid that It kad been ſo 


determined over and over again both in this Court and in B. R.; and when this motion was 
formerly made. my Brother Denton and the Prothonotaries ſeemed. to be of that opinion. 
But. I. wag of another opinion, and for this plain reaſon ; becauſe if the defendant 
cz put in bail before. he is arreſted and cannot be arreſted R there will be na 
bell. bond taken; and then if the bail do not juſtify at the beginning of the term;/ the 
return of ihe uit peint out, the plaintiff will loſe the benefit of it, and by this mean it 
will be in the power, of any defendant. if A writ be ſued out in the vacation returnable the 
firſt return of the next term to deprive the plaintiff of the benefit of his writ; ; and for 
this reaſan my Brother Fortecue Nm. and my Brother Parker ® were of the fame opinion 
with me; and the proth-motaries faid that they could not anſwer this objeQian, and there- 
fore had altered their opinion. But it appearing tbat the defendant had ſuffered greatly, the 
Court enlarged the tle to give the parties time to accommodate the matter if they could, 
the ago having offere the defendant a very conſiderable ſum to make it — 
t Jois de Champes v. S. Lewis. A rule niſi had been made before on the motion 
of 805. M yane for a ſuperſedeas to diſcharge the defendant out of cuſtody, becauſe, his 
bail had ſurrendered him before the return of the writ. The caſe was this ; The writ 
was teſte d on the laſt day of laſt Trinity term, returnable the firſt return of this terms 
The defendant had been arreſted and bail bond given; bail was put in before M. 3. For- 
ſeſcue Aland after Trinity term, and the bail ſurrendered the defendant before him in the 
long vacation, in July, and he has been in cuſtody ever fince : the bail were the ſame 
perſons who had given the bail-bong to the ſheriff, The ſingle queſtion was, Whether 
a defendant could put in bail before the return of the writ, fo'as to prevent the deſend- 
ant's'beivg arreſted if put in before the arreſt, or to render his brdy if arreſted. And 
Prime Serjt. for the gaſendant inſiſled that after an arreſt. a defendant may put in bail be- 
fore the return of the writ, and that that is the eonſtant practice; and that if he may put 
in bail, his bail may ſurrender him. And for this purpoſe he cited Hargrave v. Ropers, 
8 Fac. 97.3 but an! is nothing to the N — which is a A Wer orĩginally 


— YA 4. 2 
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. * Mr, B, Parker ſucceeded Mr. J. Denton ne court after — ni6 was obtained. 
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1800,, in this Court. He alſo cited the caſe of Hat iy Ludlow, Gemb. 4, 5.3 where in an ac. 
— tion on a ba!l-bond the bail pleaded tha' the princi,.al had rendered himſelr in viſcharge 
vor Of Fis bai: betore the day of appearance, ard is there reported as iaio by the Lord hief 
age: ſt Juſtice tna iuch lurrender diſchei ges che bail, “ for he body being 1g. repde eg the ar eſt 
W: awry hath im efect. Hat Ho id his aigume t as counſel” faid that afuritnd'r before the day 
An cannot di. charge the bail, and: that the condition of this bend diff=rs trom :be condition 
of a recogn'zanc. of bai; and o be ſure he wos in he right, and the Ch juttice was 

miſtaken De relied alſo much on the ce of Huggimn: v Bambridge, which came on 

a rule nifi againt Huggins to ſhew cauſe why an att chment  uld Hot, © againſt 17 


E. 1 G2, here (as he said) it was holden by the Cour that th vgb a tun could not 


put in bail de fore an arreſt without cunſent vet be may after an;a reſt be ure the re urn of s 


the writ. But we were not of hat «pinion ; Put my Bro. her Denton was at he time 
when the rule was moved for, and my Btother Forteſcue Hand fel ſevered in it to the 
laſt; na, hey we'g of opinion tꝭ at bail might. be put in before the rreſt; and my Bro- 
ther Forreſcue ſaid that it had been ſo determined over ana over again both in H, R and id 
this Cou-t : but whe: he came to po iuce his cales, he c u'd not produce any bu' where it 
was done by conſent. | he cafe of Huggins v Bambridge was exaRtly the [ me as this, only 
in tha, Baum bridge had put in bail betore the arreſt, and Hugg ins arreſted him afterwards, 
Which. was the foundation of the motion for an attachment againſt /'uggins:: and I oy 
5 7 my Brothers Forte), ue Wm, and Parker diſcharged t hat rule, becauſe if the defendant can 
Mey Put ii in ball before he is arreſted and cannot be arreſted . raus, there will be no bail. 
' bond taken, and then if the bail be not juſtiſied the beginning of the term, the return of 
the writ being ut, the plaintiff will loſe the benefit of his proceſs 3 aud all the protho- 
+: : notaries agree” that they coule not anſwer this « bjection. 
% And in the preſent caie We were of opinion that the defendant couid not put In 
- "Hail and the bail render him before the return of the writ, becuur” by this mean 
5 dhe ſheriff might be greatly exejudiced 3 for to whom muſt the irender be? it cannot 
. 5 be to the ſheriff, becaule he has taken a bail- bond tor hi- apparance; it cannot 
at de to the Court, becauſe the Court has nothing to do with him ur til a ter the 
. getdth of the writ” Eicher therefore the render muſt be co ſidered as void, as if 
am, 22 party be conficered in the cutody of the ſhetiff if he hs him not ready at the 
* day i in court he vill be guilty of an efcape, r if he etutn, non eft „wems he will 
Aa! be liable to an action for a falie return. We cannot therefore do juſtice but by ler ing 
ag ſide the render and diſcharging the defendant: but "as this ſcemed to be contrivaice 
(between the plaintiff ane derendant to ſaddle the bail, oi between the defendant and the 
bal trick the plaintiff, there being he lame boil-bond. chat njuſtice might not be done 
to any one. We ordered the defenduaut to be brought i into court another day, and ther diſ- 
3 © charged him ; ind the bail, who were likewife ord- red to be prefent in cobtt,' were then 
permiud a folrentics him again in their diicharge, and the bail was entered as put in at 
: the return of the writ as it ought to be, and ſo all appeared to be right on tecord. For 
q 4 was admit · ed that bail may be put in de bene eſſe befote the return of the writ, but it 
is always en- cted ns of the return day aud ſo it ĩs of no efficacy until that time. 
. . N. Mr. g Tor tſeua, A. was abſent when we delivered this op nion — : 
EE {ol - Ait is plain that in Comber bach and other books, where ſomething. has been ſaid 


N 


Ne in relation to this matter, the Court did not conſider the diſtinct on between a bail-bond 


; and bail; the firſt being only | to enforce an appearance for the ſecurity of the , 
k the latter an act ua cuſtody delivered to the bail by the Court.. 
HALL ., The g lowing note is in the ſame MSS. of a ſublequent date. % De-Charper v. 
. '" Lewis, and Newton v. Lewis.—Lewis was brought up by babeas corpus according to our 
former order, and Newton an attorney of this Court and the plaintiff in one of the cauſes. 


appeared. The Babes corpus and return being read, We ordered the ſheriff to return the 


write in both, cauſes; and accordingly he ſoon. after returded capi corpus in boch cauſes. 
Then we orde ed the render to be diſcharged, and the bail appea . ĩng to be entered regularly 
as bf the return day, We permitted the b 11 (being then preſent in c zurt, and who were 
the ſa ne perſ ns who had given the ba il- bond to the ſheriff,” to ſurre der Leaves in churt 
in their own diſcharge ; and then we ordered the IG: to be enteted 35 of this day 
we ieeanded Lenis back ta the priſon at the Fleer. 
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ner. on bond. The defendants craved oyer * the bond To deb? on 


hereby B. Roolſby and Win. Jacques (the teſtator) became fue my 


jointly and ſeverally bound in the penal ſum of 1004, to the plain- 5 oi R. 
tiffs as joint treaſurers of the charity-ſchool of the pariſh of Saint count Fs a 
Andrew, Helborn, London ; and alſo craved oyer of the condition, PR Ne, 
which, after reciting that B. Roobſby had been appointed collector , 3 
of the voluntary ſubſcriptions which ſhould be contributed by any ue of 


hatity ſ 
perſon or perſons for the uſe and benefit of the charity- ſchool 


upon condition that he ſhould enter into a bond with a ſufficient eee 
ſyrety. to the ſaid treaſurers, and from time to time to account thould col- 
for and. pay over the ſame to them, was that if Roby ſhould from 21 0 — 
time to time well and truly within the times by the ſaid treaſurers charity, the 
appointed account for and pay to them or one of them all ſuch —.— 
money as at any time ſhould be received by or come to the hands beral par- 


power or uſc of him the ſaid Rock/by or any perſon in truſt for —_— 


bim by the produce or means of any voluntary contribution or 8 
ſybſcription paid to the ſaid Rock/ey for the aſe and benefit of Secved di- 


the ſaid charity-ſchool, and alſo ſhould in all reſp+Qs during his [ork : 


the ſaid Rookſoy's continuance in the ſaid office of collector per- 5 a large 
form the ſame faithfully, &c. then the ſaid obligation ſhould; be 8 yd 
void. The defendants: then pleaded performance — ac- divers perſons 


di ver 
cording to the terms of the condition. Her divers 


voluntary 


The plaintiffs replied that after the making of the aid writing eee 


obligatory and during Rook/oy's continuance in the ſaid office of of the faid 


collector he had and received a certain ſum of money, to wit, ren 


one pound and one ſhilling of and from one S. Gee as and for bad not ace 
a voluntary contribution or ſubſeription paid by Goſnell to him eg — 


Rokſby for the ufe and benefit of the ſaid charity-ſchool, yet that Heck heldon 
Reckſby had not well and truly accounted for and paid the ſame, Murter that 
to the plaintiffs or either of them, but had wholly failed and made 8 
default, and the faid ſum fo received by the ſaid Rookſby was ſtin biciently cer- 
wholly unpaid to the plaintiffs or either of them, contrary to the 

form and effect of the ſaid condition, &c. For further breach, 

according to the form of the 22 & c. the plaintiffs ſaid, that 

aſter the making of the ſaid ng obligatory and during 

Root ih s continuance in the ſaid office of collector, &c. to wit, | 

on the 1ft of Derember 1795 and an divers other days and times 
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| between * day and the day of exhibiting the plaintiff's bill, Ke. 
» Rockjby had and received divers large ſums of money amounting in 
the whole to a large ſum of money, to wit, the ſum of fool. 
and from *divere purſems as and for divers voluntary contributions 
or ſubſcriptions made and paid by the ſaid laſt mentioned perſons 
reſpectively unto him Rootſby for the uſe and benefit of the ſaid 


eharity-ſchool, &c. yet that Rookfby (though requeſted) had not 
well and truly accounted for and paid the ſame or any part thereof 


to the plaintiffs or either of them, but had made default, &c, 


And for ſurther breach, &e. the plaintiffs faid that after the 
making of the faid writing obligatory, &c. to wit on, &c. he 
"Reohfby gave and rendered to the plaintiffs a certain account in 
writing of divers voluntary contributions and ſubſcriptions re. 
ceived by and come to the hands of him Robby for the uſe and 
benefit of the faid charity-ſchool, &c. and that in and by the faid 
account fo given and rendered by the faid Rock/by to the plaintiffs 


5 There appeared to have been received and come to the hands of 


him Rook/by by the produce of divers voluntary contributions or 
Tubſeriptions made unto him Rookfy for the uſe and benefit of 
the ſaid charity-ſchool, &c. divers large ſums of 1 money, amounting 
In the whole to a large ſum of money, to wit 100.3 3 at, &c.; 


and the plaintiffs faid that the faid ſeveral ums of money ſo as 


aforefsid amounting to a large ſum, to wit, 100ʃ., „ had fo been 
received by and had ſo come to the hands of the faid Rook by by 
"the produce of the laſt mentioned voluntary contributions or ſub- 
{criptions made for the ufe and benefit of the Taid charity- ſchool, 
ap that at the time of the giving and rendering of the ſaid laſt 
mentioned account in writing the ſaid laſt mentioned ſam of 
1001 was wholly unpaid to the plaintiffs or Either of them, &c. 
2 & . 

"The defendants i in their rejoinder took ite o on Kelly having 
med for and p paid any ſum of money received' by him from 
* GoſuePasa pie, &c. ; and demurred to the ſecond and third 

RN ia for C ſpecial cauſe of dermutfer to the ſecond, 


and x ecerved the Taid ſums of 851 in the ſaid breach b eee 
3h as. 110 i able the defendants to meet the ſaid charge, : and for that 
"the {aid breach was too vague and general, &c.; and” Rating for 
ſpecial cauſe of demurrer to the third breach, that it contamed only 
a ſtatement of evidence and not oſ material facts, and did not with 
Aufſicient certainty name deſcribe or aſcertain of or from whom 
the ſums of money therein I to have been received by 
Rah 
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Katy were received, and for that the ſaid breach was too vague r85g0. 
and general, &c. There was a ING in demerrer as to the th „ ; 
cond aud third: breaches, - TIT il ot ede 4:44 Dare hy 

Vol in ſupport of the Fin The two llt tneachls are $2 | 

aligned too generally z for the defendants, who are ſtrangers to | 
the wanſaRion,. have no means of knowing from ſo vague a 
charge what they are called upon to anſwer. The names at leaft | f 
of thoſe perſons from whom Roctſby received contributions ought . 0 
to have been ſtated. Admitting that ſuch a general mode of 1 
pleading would have been good as againſt the principal himſelf 
who was cognizant of the whole tranſaction, it does not follow 
that it is ſufficient as againſt the ſurety or his executors who-can- 1 
not be preſumed to know what the principal received. In Aa- We 
fon v. Stewart (a) it was holden to be neceſſary to ſtate in a juſti- : 1 
fication to an action for a libel, in calling the plaintiff a ſwindkry 3 
the particular inſtances of fraud by which the defendant intended | 4 
to ſupport, the charge, and to ſpecify the names of the perſons | 
defrauded, So in the cafe of Newman v. Bailey (b) there cited y ty 
where a Juſtice of Peace brought an action againſt the defendant ky 

| 


for charging him with « pocketing all the fines and penalties for- 
feited by delinquents whom he convicted, &c. to which the de- 
fendant pleaded generally. that the plaintiff was a Juſtice of Peace 
and during the time of his acting as ſuch he convicted divers ber- * 
fins reſpeQively i in divers ſums, &tc. which fums he had received | 4, 
and had not paid over, &c. ; the juſtification was holden bad on wr. 
demurrer, becauſe it did not ſpecify any one fine or penalty, &c. 1 


Again in Rex v. Robe (c), on an information againſt a Clerk of A {i 
Market for exactions in his office, ſtating that under colour of his | 1 
office he illegally cauſed his agents to demand and receive of /eve- 1 
ral other perſons ſeveral other ſums on pretence of examining their 1 


weights and meaſures, judgment was arreſted on account of the 
generality of the charge. There is a further objection to the 4 
third breach aſſigned, that it attempts to make a paper given in 1 


| 
by Rook/by concluſive evidence againſt. the defendants of his ha- | Ml 
ving received certain voluntary contributions on account of the 1 
charity. "This is in effect a ſtatement of evidence of 'a fact i in- [ A 


ſtead of an averment of the fact itſelf. And it is an attempt to 5 
: make, the acknowledgment of the principal conclufive evidence 5 
| againſt the ſurety. But at any Fate if ſuch a matter can be pleaded | 


be wan een 7%. (3) 8.785. Hi. 16 G. oe. 


Os 23.26; iin, Te is 
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1806; at all, the account itſelf ſhould Have“ been ſet out in hæc vetba 
— — which would have rendered the charge more certain. 
gr i '. Roath contrà. There can be no difference between the caſe 
WII. of a principal and that of a ſurety with regard to the form of 
pleading; greater certainty is not required in the one caſe than 
in the other. This mode of pleading is given by the ſtatute 8 & 
9 V. 3. c. 11. J 8. Before that ſtatute (a) a plaintiff could only 
aſſign one breach on the bond in anſwer to the plea of general 
performance; on proof of ſuch breach he was entitled to judg- 
ment for the whole penalty at law; and the, defendant was 
obliged to have recourſe to a court of equity for relief, whõ would 
ſometimes direct an ifſue to try to what extent the plaiotiff had 
been damnified. That ſtatute was intended as a remedial law in 
favour of both partics (6), and it ſubſtituted the preſent compen - 
dious method of proceeding by which juſtice may be obtained 
without the circuity and expence of a ſuit in chancery.. But the 
legiſlature could never have intended to make plaintiffs. aſſign 
breaches with more particularity than they were bound to do be- 
fore; for then the whole benefit of the ſtatute would be done 
away, and it would be neceſſary in moſt caſes to file a bill in 
equity for a diſcovery before a plaintiff could aſhgn his breaches 
with ſufficient certainty. It is a general rule in pleading (c) that 
where a matter. tends to great prolixity a conciſe manner of 
-pleading may be admitted. Now if theſe breaches be not aſſigned 
with ſufficient certainty, no other line can be drawn except that 
of ſtating at length every article of the account, mentioning every 
-particular ſum received, the time when, and alſo the perſon from 
whom it was received ; for there can be no ground for requiring 
- greater certainty in one of theſe reſpecis than in the others. But 
tlie ſame rule applies here as in covenant, that when matter lies 
generally within the knowledge of the covenantor, there a gene; 
ral allegation is ſufficient (d). And the ſurety ſtanding in the 
ſame ſituation as the principal in reſpect to the plaintiffs, the rule 
will equally apply to this caſe. He alſo referred to the following 
caſes, where replications equally general as the preſent were cither 
| Holden to be good, or in which no objection was taken to the ge- 
nerslity of the pleading. Lord Arlington v. Merrick, 2 Saund, 411; 
- Ditke of Bolton v. Clarke, I Lutw. 586'; Lill. Entr. 114; Simmons, 


v. Langhorne, 2 Will. 11 Wright v. Rufſelh, 3 Wil 5353 Corn- 


ty Collins v. Collins, 2 Burr. 824. (5) Hardy v. Bern, ante, 5 vol. 540. 6361 
(e) 1 Lutw. 421. . (4) 9 Co. 61, Cro, Jac. 3%. 
| alli 
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wallit v. Savery, 2. Burr. 372; The Iriſh Society v. Neadbam, ante, 
1 vol. 482; and Shum and others v. Farringtong, Hil. 37. Geo. 3. 
C. B.; which laſt caſe was ſhortly this. To debt on bond for 


2000 J. the defendant craved-oyer of the bond and condition, from 


hence it appeared that the defendant and one N. Spratling be- 


came jointly and feverally bound to the plaintiffs as bre wers and 


copartners, conditioned: for the good behaviour of &. S. employed 


by the plaintiffs as their agent or factor in their buſineſs as bre wers, 


and for his duly rendering and paying to the plaintiffs a true and 


juſt aceo ent payment and delivery of all monies, &c. belonging 


to their trade with which he ſhould be entruſted or which he 


ſhould receive, Kc. as agent for the plaintiffs: The defendant 


then averred performance: The plaintiffs replied that R. S whilſt 


he ſo continued to manage the buſineſs of the pixinotF. as their 


agent or factor, viz. on the 3oth of October 1793 and on divers 

other days and times between that day and the 1ſt of J 1796 
under and by virtue of the ſaid appointment received divers ſums 
of money, amounting to a large ſum, via. 2000ʃ., belonging to ſuch 
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1800. 


— 


Barros 
againſt 
WX. 


buſineſs as ſuch agent, &c. and had not given rendered and paid | 


to the plaintiffs a true and juſt account payment and delivery of 
the ſaid ſunt 6£:2500/. & c. To this there was a demurrer, af- 


boning for ſpecial cauſe that it did not »ypear in an by the re- 


o 40 


plication from whom or in what manner or in what proportions, 
Ke. the {KJ fums were received. But the Court held it ſuticient, 


and overrul ed the caſe of Fones 1 v. N illiams (a) which was cited in 


ſupport of the demurrer.—In ſupport of the third breach aſſigned | 
he cited Bache and others v. Proctor (b) as in point. And added 
that no i inconv<nience could enſue to a defend ant in ſuch caſes, 
becauſe if he were really ignorant of the circumſtances he might 
take out a ſummons to compel the plaintiff to produce the parti 


culars of his demand. 


Mood in reply. No leſs certainty is required under the ſtatute, 
olf William than was neceſſary : at common law; the 1 intent being 


the ſame, to appriſe the adverſe party of what he j is charged with. 


This rule applies as well where the breach is aſſigned | in the te 


plication às i in 1 the” "declaration ; and the caſes firſt cited ſh-w that 
this manner of pleading in a declaration i is ill. Though it may 


not de neceſſury, for the fake of avoiding prolixity, that the par- 
tier ſum received from each perſon or the time when ſhould 


be ſet forth, yet it was neceſſory, in order to give the defendants 
due notice of the circumſtances, that the names of the perſons 


(a) Dougl, 214. (%) 16. 382. 


from 


. ĩͤ—— = 


4 — 
2 — 
— 2 — 


— 
Fehr; 
n 


2 
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1800. from whom any of the money was received ſhould be mentioned, 
— without which they cannot be prepared with evidence to defend 
Ta Sy themſelves. In this reſpect the caſe of a ſurety differs eſſentially 
. from that of the principal, who muſt be preſumed to know hi 
dn acts. Ant this caſe is diſtinguiſhable from that of 8hum v. 
Farrington : for there the breach aſſigned was that the defendant 
| had not rendered on account, which is one ſingle at. 
The Court (a) expreſſed a clear opinion againſt the defendant, 
conſidering the caſe of a ſurety or his executors to ſtand exactly 
in the ſame (ſituation as that of the principal himſelf. And they 
aented to the caſe of Shum and others v. Farrington in oppoſition 
to that of Janes v. Williams, which latter (they obſerved) was 
never generally approved in Weſiminſter Hall. Whereupon 
Wood defired leave to withdraw his demurrer and plcad te 
iſſue, which was granted. = 
(%) Abſent Ld. Kenyon Ch. I. 
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Tee, The Kino againſt The Sheriff of Mipprxszx, in a Cauſe 
Feb. 4th, of Brown v. CULVvER. 


When the "THE writ in this caſe was returnable on the 23d of November 
. laſt 3 bail was put in on the 27th ; and the rule to bring in 
jo ferred on the body was ſerved on the laſt day of the laſt term, fo that the 
of a terp, bail had the whole of the firſt day of this term to juſtify. On 
the bail have the firſt day of this term the defendant (Culver) ſurrendered in 


8 bt ay diſcharge of his bail, but no notice of it was given until eight in 


3 the evening: on the ſame day an attachment iſſued againſt the 
e thrf err 7 
ant ſuren- And the only queſtion was whether or not a render of the de- 
2 in diſ- fendant on any part of the firſt day of this term were ſufficient to 
dai 0n any prevent an attachment iſſuing againſt the ſheriff on that day; 
— of taut The Court, after conferring with the Maſter, were of opinion 
riff cannot that, as the bail had the whole of that day in which to juſtify, a 
>= Rm ſurrender of the defendant on any part of that day juſtified the 
bringing in ſheriff; and therefore they made the rule abſolute to ſet afide tht 


attachment, as having iſſued too ſoon. TEES a 
| Re Rule abſolute. 


Nil in ſupport of the rule. 
Harryet agaiuſt it. | 3 
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The Kino againſt The Inhabitants of Uruzermones: Fang, 
| 46, sth. 
| To. Jab es removed 7. A4. E. his wiſe and their two AY 118 
children, from Ulizhorpe to Earl Philton ; the court of — of —_ 


A. to B., ac- 4. 
Quarter Seſſions quaſhed the order, and n the following caſe . . 11 


for the opinion of this Court. ing C and O. 55 

Mary Foxon, the mother of the pauper T. Pn, whoſe malig be ee | N * 
name was Taylor, was married about forty years ago to one David dren to be 14 
Roberts whoſe ſettlement was at the pariſh of Huncote, and who nod ares = 


enliſted for a ſoldier a ſhort time after, and was never after ſeen concluſive as 
between the 


by the ſaid Mary Foxon his then wife. She hearing that he was prices of 


— — - 


— a 
* ates 
a 


dead about ſeven years after married John Smith, the father of the 4. and B.; i" 
though D. tl 
pzuper T. Smith, and about two months after ſuch marriage they were not 3 
applied to the pariſh of Earl Philton for a certificate, who granted e es } 1 
one to Ulle/thorpe, acknowledging the ſaid John Smith, Mary his 1 
wife, and their family, to be their inhabitants legally ſettled in that ls. 
pariſh. It was proved that the original huſband of M. Foxon uy 


D. Roberts ) was alive and came home after the ſaid M. Foxon's 
marriage with J. Smith, T. Smith the pauper was born during 
the cohabitation of the ſaid Mary and J. Smith, and after _ 


= _ 1 —— 
—ͤ—ꝗn; — 2 — 


— . * - 
—ͤͤ — — 
8 * 
— Sar Io, 


ſaid certificate in the pariſh of Ulle/thorpe. = 1 4 

Beauclerk having on a former day obtained a rule nib to * 8 | * 

the order of ſeſſions, chat rule was now made abſolute without i 
oppoſition- | - e wn” 

Per . Ent; 5 Order of ſellions quaſhed 05 e a, 1 

0 Vid. R, v. Teftech, Burr. 8. C. 737; R. v.  Headeorns D. 253. 5 | ME 5 y 4 1 

| ES” 18 

wa & A: YO CS ; 2.4: i % ws 1 

A Park again RENDLE. 1 Henk. "7 

| 4 1 

1 

JE. writ was ſued out in laſt Trinity \ vacation, returnable the 11 defendanes 4 

ſuffer plain= 1 

firſt return day of Michaelmas Term. In Michaelmas 1 vaca- uff le 1 

tion common bail was filed by the plaintiff for the defendant ac d ite in 1 

tording to the ſtatute 12 Geo. I. c. 29.3 and the declaration was under the - "1 

| Hilary ſtares, he wi 
filed with notice to plead. within the firſt four days of Hary attend, [ | 

| Term. upon the ex- 1 
| erm. On the 23d of January a rule to plead was given, Which — one” i 
WW) the rule to 1 

plead ſign judgment for adit 6f © ple without any demand of a plea (a). 48 


| "EO 4 
(a) Alter, where the defendant enters an appearance, though he Jobb not * take the * Wis 
Claration out of the office, Myite v. Dent; C. B. By. m Pull, 341. | 


vol. VIII. Hh. of 
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one count; 
ſeveral pleas 
of juſtifica- 
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which iſſues 
aken; new 
alignment, 
as to which 
judgment by 
default; ve- 
nire as well 


10 aſſeſs the 
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the judg- 
ment by de- 
fault as to 


try the iſ- 


tu-s; all the 


-3fIves found 
for the ce- 


fendar.t : 
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of courſe expired on the 27th, and the plaintiff: was entitled to 


ign judgment on the 28th, which however he did not do until 


the 29th. But previous to the judgment being ſigned though 
after the time the plaintiff was entitled to ſign it the defendant's 


attorney leſt notice at the chambers of the plaintiff's attorney that 


he had taken the declaration out of the oflice, and defired the 
plaintiff's attorney to demand a plea of him; which notice the 
_ Plaintiff's attorney did not ſce until after the judgment was ſigned, 
Upon a rule niſi for ſetting aſide the judgment for irregularity, 
ſupported by Damprer, and oppoſed by Gaſelee: 

The Court, aſter conſulting the Maſter, were of opinion that 
the defendant, not having filed bail for himſclf, was not entitled 
to a demand of a plea, and that the judgment was regular. 


Rule diſcharged. 


GRIFFITHS againſt Davixs. 


HIS was an action of treſspaſs, in one count only, for breaking 

and entering the plaintiff's cloſe called Cooker in the pariſh of 
Stoke Lacey in the county of Hereford. There was no plea of the 
general iſſue: but the defendant pleaded three ſeveral pleas of 
juſtification, claiming in each of them a preſcriptive right of way 
over the cloſe, called The Cooken ; each of which preſcriptions was 
traverſed in the replication, and iſſues were taken thereon. The 
plaintifF alſo new aſſigned, and ſtated that he brought his action 2s 
well ſor the treſpaſſes mentioned in the pleas as for other treſpaſſc 
committed in the ſame cloſe at other times andon other occaſions, 
Ke. and out of the ſaid ſuppoſed ways, &c.; as to which the de- 
fendant ſuffe red judgment to go by default. The venire was to in- 
quire what damages the plaintiff had ſuſtained by reaſon of the lat- 
ter treſpaſſes and alſo to try the ſeveral iſſues joined. The jury 


held that the found a verdict for the defendant on the iſſues on thoſe three pleats 


de fendant 
was entitled 
tc: the coſts 
oi thoſe 


. itſues, 


and afleſſed the damages on the judgment by default at 15. 

Manley having obtained a rule calling on the plaintiff to ſhew 
cauſe why the Maſter ſhould not be directed to tax the defend- 
ant his coſts upon the iflues ſound ſor him, on the authority of 
Day \ v. Hanks, ante, 3 vol. 6544 


Abbot now ſhewed cauſe againſt that rule; and attempted to 


diltinguiſh this caſe from that, by obſerving that there were two 
* bo counts 


either } 


ir ah 


IN THE FoRTIn TR VEAR or GEORGE III. 


counts in the declaration in that caſe, on one of which the deſend- 
ant had judgment : whereas here there was only one count. But 


The Court ſaid that that made no difference; and that the pre- 
ſent caſe could not be diſtinguiſhed on principle from that of ay 
v. Hanbt. And 

Le BLAVc, J. ſaid that the authority of that caſe had been 
recognized in a ſubſequent caſe in the court of Common Pleat, 
Tr. 32 G. 3., where the declaration conſiſted of only one count, 
and where the deciſion was the ſame. That was an action of 


covenant; as to part the defendant admitted that he had broken 


the covenant, and he pleaded as to the reſidue; the venire was 
awarded as well to try the iſſue joined as to aſſeſs damages on that 
part on which the defendant had ſuffered judgment by default; on 
the trial of the iſſue the defendant obtained a verdict ; and on an 
application to the court of Common Pleas they were of opinion that 
the defendant was entitled to the coſts on the iſſue found for him. 

Per Curiam, Rule abſolute. 


— —hn— — 
The KING againſt AUTRIDGE. 


HE defendant, to an information in nature of quo warranto 
calling on him to ſhew by what authority he exerciſed the 
office of a free burgeſs of Launceſton, having (under the com- 
mon rule to plead ſeveral matters) pleaded two preſcriptive titles 
in two ſeparate pleas; ; 

Gaſes now moved to ſtrike out one of the pleas; contending 
that the ſtatute 32G. 3. c. 58. (a), which for the firſt time enabled 
a defendant in certain caſes to plead ſeveral pleas to an informa- 
tion in nature of quo warranto, only extended to caſes where the 
defendant pleaded that he had holden the office for fix years, when 
and when only he may plead other pleas. That the object of the 


(a) By that Katute, after reciting . that it would greatly tend to ſecure the freedom 
of elections and the quiet tranquillity and good order of cities boroughs and towns corpo- 
nte if a certain reaſunable limitation of time ſhould be by law eſtabliſhed, beyond which 
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A defendant 
in an in- 
ſormation in 
nature of 
quo Warran- 
to may plead 
ſ-veral ples 
under tat, 
32 C. 3. c. 
88. even 
though he de 
not plead (in 
one of them) 
that ſtatute 
of iimita. 
tons. 


no member or officer of any city borough or town corporate ſhould be diſturbed in the 


enjoyment or exerciſe of his office or franchiſe which he ſhould have held and enjoyed 
for ſuch time,” it is enacted that . it ſhall be lawful for the defendant to any informa- 
tion in the nature of a quo warranto for the exerciſe of any office or franchiſe in anv city 
borough or town corporate to plead that he had firſt actuallj taken upon himſelf or held 
ot executed the office or franchiſe which is the ſubject of ſuch information fix years er 


more before the exhibiting of ſuch information, &c. z which plea ſhall and may he plealed 


either Ingliy or together with and beſides ſuch plea as he might hawe lawfully pleaded b.fore 


*hepaſſing of the act, on ſuch ſeveral pleas as the ceurt on meticn ſhall allow.” 
legiſlature, - 
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1800. legiſlature, in paſſing that act, was to give a benefit to perſons 
—= who had been in office for fix years, it reciting that “ it would 
A greatly tend to ſecure the quiet, &c. of towns corporate, &c. if 
Au raloer a certain reaſonable limitation of time ſhould be by law allowed 

beyond which no officer ſhould be diſturbed in the enjoyment er 
exerciſe of his ole ;“ and che enacting part confining the pri. 
vilege of pleading ſeveral pleas to caſes where the defendant 
pleaded the ſtatute of limitations: for after allowing him. to 
plead this plea, it adds “ which plea ſhall and may be pleaded 
either {ingly or together with and beſides ſuch plea as he might 
have pleaded before.” But | | 

Lord Kinvyon, Ch. J. ſaid that the ſtatute ought not to receive 


O 
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N ſo narrow a conſtruction; for that the legiſlature intended to 
+1 give a defendant, in ſuch a proceeding, the liberty of pleading 
il ſeveral pleas, whether with or without the plea of the ſtatute of 
«4 limitations; the concluding words in the act being © or ſuch | 
of ſeveral pleas as the court on motion ſhall allow.” 
+4 Per Curiam, Rule refuſed: 
'1 
| Friday, P 7 1 | 7 
| . ERCHARD qgainſt HEYWOOD. 
1 Sepia ] O treſpaſs for breaking and entering the plaintiff's dwelling- 
$ 7 Leo. Zo $ l L 
4 c. 37.ex- * houſe, and taking and carrying away his goods, the defend- 
. e dent, 2 ant pleaded the general iſſue. At the trial before Lord Kenjn 


. { | certain lands at the fittings at Guildhall after laſt Michaelmas term a verdi 


mbanked 3 5 — 
eee ri. Was taken for the plaintiff ſor 711. 85.3 ſubject to the opinion 
_—y * of this Court on the following caſe. a 
r 2 . . n 
raxes and . The plaintiff's dxelling houſe ſtands on the ground which was i 
4 4 emers formerly part of the ground and foil of the river Thames incloſed Is 
. ry * N +4 % 9 . 
&4 | does l and embanked in purſuance of and ſubjeCtto the quit- rent m_ : 
i} empt the oc - ; | Ju. cc or 
4 cupi-rs of thereon by the act of the 7 Geo, 31 c. 37. imütteg : An act 8 4 
5 houſes built completing the bridge acroſs the river Thames, & c.“ and was ered. ki 
1 e ed on the ſaid ground after the making of the embankment. Tic l 
. e RE plaintiff was not for ſome years before nor until after the paſſing 5 
e no . 
and window Of the at of the 38 Geo. 3. c. 40. charged or aſſeſſed in reſpe> 7 
| 4. to his dwelling-houſe with or to any rate or tax on houſcs at i 
C | tute 38 Gee, windows; nor is he now charged otherwiſe than as hereafter i 0 
| 3-©4% mentioned. The entry ſeizure and converſion, for which this 1 


1 action is brought, were made by the defendant under aſſeſſments 
= | regularly made, and under a warrant to him in that reſpect regu- 
1 larly granted by the commiſſioners duly authorized to att under 
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che following acts of parliament or ſome or one of them, viz. 


38 Geo. 3. c. 40.3 38 Geo. 3. c. 16; 38 Geo. 3. c. 81; by which 
warrant the defendant was 1 and directed by the commiſ- 
ſioners to diſtrain the goods and chattels of the plaintiff for the 
non-payment of the following aſſeſſments or ſurcharges, vz.; for 
the dwelling-houſe according tothe number of windows, 11/. 125.3 
for the dwelling-houſe according to the value, 6/. 55.; for the 
ſecond, third, fourth, fifth, and ſixth, inſtalments of the aid and 
contribution tax on the aſſeſſed taxes, 44/. 125. 6d.; and for the 
ſeventh inſtalment on the ſame, 8/7. 18s. 64, The queſtion for 
the opinion of the Court was whether the plaintiff were exempt 
by the ſaid act of the 7 Geo. 3. c. 37. from the afl<{linents for 
which the diſtreſs was made or any or either of them. 

The act in queſtion, which was paſſed for the, purpoſe of com- 
pleting Blackfriars-bridge, after reciting that it would tend to 
remove inconveniences if the ſoil of the river Thames between 
certain limits {including the premiſes in queſtion) were embanked, 
the expence of which was eſtimated at a Jarge ſum, enabled the 
corporation of Landon, upon their petition, to embank the ſame; 
with a proviſo that the owners of the ground abutting on the 
north ſide of the river might incloſe and embank the ſame at their 
own expencez „And it was thereby further enacted that the 
ground and foil of the ſaid river fo to be incloſed and embank- 


ed, & . ſhould veſt and the ſame were thereby veſted in the owners 


or proprietors of ſuch adjoining ground, according to their re- 


ſpective eſtates, free from all taxes and aſſiſſinents whatſoever.” 


Eaſt for the plaintiff contended that under theſe laſt mentioned 
words the plaintiff was exempted from the payment of the houſe 
and window taxes; and if ſo, from the aid and contribution tax 


alſo, the rate of which wis to be aſcertained by the quantum of 
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duty payable by the plaintiff for his houſe and windows, according - 


to the principles on which this Court had before decided the caſes 
of Williams v. Pritchard (a), and Eddi:gton v. Borman (b). The 
words of the exemption in the 7 Geo. 3- c. 37. are extenſive enough 
to include every ſpecies of taxation: but admitting that they 
ought to be reſtrained a ithin the apparent intent of the legiſlature, 
which was to encourage the owners of the ſoil to embank it from 
the river, (for which they paid and ſtill continue to pay a valuable 
conſideration,) the words muſt be reſtrained to mean an exemp- 
tion from * all taxes payable by the owners, & c. in reſpect of that 


(a) Ante 4 vol. 2. ; | (5) 16, 4» 5 
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ſpecies of property.” Now the 38 G. 3. c. 40. which impoſes 
the new houſe and window duties in lieu of thoſe which exiſted 
before the exemption contended for was created, expreſsly lays 
the duties « pon houſes windows and lights, and upon inhabited 
houſes,” according to the ſchedules A and B at the end of the 
act. And though the third ſection of the act and ſchedule B 


direct the duties to be charged on the occupier, yet the former in 
terms impoſes ſuch charge on the occupier in reſpect of the houſe, 


&c. Then if the owner be exempt from all taxes and aſſeſſments 
whatſoever in reſpect of this property, ſuch exemption neceſſarily 


; extends to his tenant in the ſame reſpect. The caſe of V. illiamt v. 
Pritchard was the caſe of a tenant and not of the owner; and there 


the Court held that he was exempt in reſpect of this very property 
from the payment of the land-tax under the fame words of ex. 
emption. That caſe is alſo an authority to ſhew that the exemp- 
tion extends to public taxes as well as parochial aſſeſſments. 
Indeed the ſtruggle i in caſes of this ſort has moſtly been to extend 
general words of exemption like the preſent to parochial taxes; for 
the rule is that zZaxes generally mentioned mult be taken to mean 
parliamentary taxes, if the ſubject matter will ſuffer it (a). The 
caſe of Williams v. Pritchard alſo proves that where the intention 
of the legiſlature is not apparent to that purpoſe the general words 
of a latter ſtatute ſnall not repeal the particular proviſions of a 
former one. And to the ſame effect are Gregory's caſe,6 Rep. 19.6. 


and Trudgin's cate 21 Eliz. cited in Fgſer's caſe 11 Rep. 63, l. 
If it be ſaid that the houſe and window duties are of a different 


nature from the land-tax, the former being a charge upon the 


| perſon and the latter upon the real property, it may be anſwered 


that even the land-tax with reſpect to the public is a tax upon 
the tenant (5) ; for by the land-tax act the tenant is chargeable, 


as here, in reſpect of the land, though he may afterwards deduct it 
out of his rent: and all taxes are ſaid to be a charge in viris (c), 


. Beſides in the caſe of Eddington v. Borman the ſame exemption was 
holden to extend to the aſſeſſments for cleanſing and lighting the 


ſtreets, &c. which were to be paid by thoſe who were liable to be 


rated to the poor. And though in ſtrictneſs that caſe followed the 


deciſion of Williams v. Pritchard, the amount of the rate being to 


1 aſcertained by the quantum to which the houſes were aſſeſſeq 


60 Brew er v. Kitelen, 1 Lord Ray. 317. Lach A ran v. cike, Salk. 221 
50 R v. Mrcham, Dougl. 22 6. per Buller |, 
(<) Per IL. ord Hot; in fu. v. fore 6 11 324, 2 . N 

| | £9 


IN THE FokTIETH YEAR os GEORGE II. 


to the land-tax,-yet the Court in giving judgment went on the 
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ground that the tenant was equally exempt, from the poor's rate 


Pzrcnanp 


And that-point was directly decided in R. v. Sæett (a); where the 
queſtion being whether the occupiers of certain charity-lands H 
were exempted from the poor's rate under a private act of the 
12 Car. 2. which directed that the lande, &c. ſhould be freed and 


diſcharged from all manner of taxes, &c. civil or military, and that 
the owners and occupiers thereof hould not be taxed or otherwiſe 
charged for or in reſpect of the ſaid lands, & c. towards any public 


tax, &c. this Court held that the exemption extended to the poor's 


rate, Now it is clear that the poor's rate is a perſonal tax on the 
occupier (5); and yet the above caſes ſhew that under an exemp- 
tion from taxes in reſpect of certain land the occupier ſhall not 
pay the poor's rate which is impoſed in reſpect of that property, 
although the tax in its nature is perſonal and not a tax on the land. 
80 here, admitting the houſe and window duties to be perſonal 
taxes on the occupier, yet being impoſed on him in reſpect to the 
real property which is exempted from taxation, he muſt conſe- 
quently be exempted from the payment of theſe taxes alſo, 

Mood for the defendant. The ſtatute of the 7 Geo. 3., though 


declared to be a public act, is in its nature and eſſect a mere private 


ſtatute, relating altogether to local proviſions within the city of 
Lindon ; and the clauſe in queſtion giving the exemption from 
taxes and aſſeſſments is only a private contract between the corpo- 
ration and the owners of the ground within the limits mentioned 


in the act, whereby if the latter choſe to embank the river at their 


own expence the corporation conſented that they ſhould be free 
from all taxes and afſefſments whatſoever : that mult neceſſarily 
mean ſuch taxes and aſſeſſments as were of a local nature, and of 
which therefore it was competent to the reſt of the inhabitants 
within the city to agree to take the whole burthen upon them- 
ſelyes inſtead of calling on theſe parties to bear their ſhare of it. 
Of this nature is the land-tax, a certain quota of which'is to be 
raiſed within the city. The ſum to be raiſed upon each diſtrict 
being certain, it was immaterial to the public by whom in parti- 
cular it was paid; and it was competent to the city to agree with 
the owners of this land that they ſhould be exempted from con- 


tributing: but it neve r could have been the intention of the 


legiſlature, nor can it be collected from this act of parliament, 
nor from the deciſion of this Court in Williams v. Pritchard, 


(5) Vid, Rocoli v. Cal. rnb. 45 1. 
H h 4 that 
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that theſe owners were to be exempted from the payment of any 


taxes of a general nature, by which the revenue of the country 
would be diminiſhed without any equivalent or compenſation to 
the public. But there is a proviſion at the end of the ſchedules 
A and B in the 38 Geo. 3. c. 40. which puts this queſtion out of 
all doubt, even admitting that the clauſe of exemption relied on 


would otherwiſe have extended to this caſe. For, after impoſing 


bility of the occupiers to pay the duties. And as to the ſtatute of 


the ſeveral rates, and making certain exceptions in particular caſes, 
(not including this,) the act ſays, “ the ſaid ſeveral rates and duties 
to be charged in reſpect of every inhabited dwelling houſe, aui 
out any other or further. exemption being allowed than ſuch as are 
contained and expreſsly provided for in and by this ods notwithflond- 
ing any former flatute or flatutes to the contrary.” The plaintilt's 
argument therefore would operate as a repeal of the former ex- 
emption ſo far as relates to theſe taxes. | 
Ea, in reply, ſaid that tlie elauſe laſt mentioned was introduced 
only for the purpoſe of guarding againſt any equitable extenſion of 
the exemptions contained in the act itſelf, ſome of which were of 
a very general nature; as /. 5. which exempts tenements contain- 
ing not more than ſix windows, on account of the preſumed ina- 


the 7 Geo. 3. c. 37. being in the nature of a private contract be- 
tween the city and the owners of the privileged lands, that argu- 
ment was inconſiſtent with the principle of the determination in 
the caſe of Williams v. Pritchard, where the Court held that the 
exemption extended to the land- tax which is a public and general 
tax, a et £7 | 
Lord Kenvyow Ch. J. This act of parliament is (as the de- 


fendant's counſel has contended) to be conſidered as a contract 


between the reſpective parties, notwithſtanding it is (as many 


other acts of the ſame kind are) declared to be a public act; for it 


was brought in on the petition of the corporation of London. 
When the act pafſed certain improvements of the property on the 


banks of the Thames were in view, and in order to encourage the 


Tcheme the lands to be improved were to be exempted from certain 
local taxes: of this nature was the land- tax; for that act impoſes 
a, general burden which is to be raiſed on the whole city, and 


therefore inter ſe the corporation might agree that the owners of 


this, property ſhould be exempted from bearing their ſhare of it! 
but it was not the intention of the legiſlature to extend the exemp- 


tions further. 1 his act was paſſed in the leventh year of the pre- 
tent 
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ſent reign, and the others, under which the plaintiff was aſſeſſed, 1800. 
were not made until the thirty-eighthyear of the reignʒ and the on) 
queſtion is whether or not the laſt which impoſe certain taxes on all 1 n 
perſons (except in certain excepted caſes, of which this is not one,) Hzvwoop. 
exempt the perſons who were exempted in the firſt. Our former 
decifion reſpeRing the land-tax has been preſſed upon us, as if it 
were ſuppoſed that we ſhould act inconſiſtently in determining 
againſt the plaintiff in this caſe : but on the beſt conſideration that 
] can give the ſubject, I approve of that deciſion, and think that * 
there muſt be judgment againſt this plaintiff. Though the land- i" 
tax act was at the time of that deciſion in form only an annual 
act, it has been conſidered in ſubſtance as a permanent act; for 
if each land-tax act had been treated as a ſeparate act of parlia- | 
ment ſtanding by itſelf, the groſs inequality of that tax that now +0 
obtains in different parts of the country would not have ptevailedſo 
long. But certain regulations having been made on a nan in 
king William's time, that proportion has always been paid in the 
ſeveral diſtricts ſince that time, on the ground that the land-tax, 
though renewed annually, was conſidered as a perpetual tax; 
and indeed now it is in fact become ſuch. In deciding that 49 
caſe therefore we were guided hy the intention of the legiſlature, IF 
who did not mean to exempt the owners of the land in queſtion 
from- the land-tax of one year only but from the land-tax in ſub- 
ſequent years. Then if that deciſion do not affect this caſe, it 
ſeems perfectly clear that the plaintiff is liable to pay the taxes in 
queſtion. The laſt clauſe referred to in the ſtatute 38 Geo. 3. 
c. 40. removes all doubt on the ſubject : though even without 
that I ſhould have been of opinion that the plaintiff could not 
recover in this caſe. | 
Gross J. The queſtion is whether or not the legiſlature in- 
tended that the owners of this property ſhould be exempted from 
the payment of theſe taxes ; on that the laſt clauſe in the ſtatute 
38 Geo. 3. c. 40. ſeems deciſive. The words of the act are gene- 1 
ral; but there are afterwards certain exemptions, of which this | 
is not one; then follows the goncluding clauſe that “e no other | bk 
or further exemption ſhall be allowed than ſuch as are contained k 
and expreſsly provided for by that act, notwithſtanding any former 
ſtatute to the contrary ;” this is a ſhort anſwer to the whole of 
the plaintiff's argument. But I ſhould have had no difficulty in 
_ thus deciding from the other parts of the act: keeping a houſe 
| 118 55 with , 
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1800. with a certain number of windows belonging to it was conſidered 
2s a Criterion. of the occupier's ability to pay ſuch a public tax. 
1 1 LawRENCE J. It never could have been the intention of the 
e806. legiſlature to exempt the owners of theſe houſes from ſuch taxes as 
the preſent; for part of them was impoſed in lieu of the tax on 


tea, by the Commutation Act, and part inſtead of the tax on 


renn n 1 _— 


1 clocks and watches. The plaintiff's argument reſpecting the 6 
5 equitable conſtruction of the laſt act is not well founded: the a 
ö \ act does not ſay that there ſhould be no equitable. conſtruction of | 
1 it, but it enacts in expreſs terms that there ſhall be no other ex. | 
. emption than thoſe particularly ſpecified. | | 
4M Le BLaxc J. of the ſame opinion. n 26 
4 Per Curiam, Poſtea to the defendant, 

i | 
i 2 Dinx on the Demiſe of WROOT again/? FExN. 
6 } Ancient de- TEIS was a rule, (founded on an affidavit, ſtating that the land; 

1 . draded x for which the ejectment was brought were holden of the 


| 
. the manor and ſoke of Kirton, and are ancient demeſne, and that they 
r our . . . — . IF 
days of the Are pleadable by writ of right cloſe in the court of the ſaid manor, | 
derm. &c,) calling on the leſſor of the plaintiſf to ſhew cauſe why Mary | 
| Hutton the tenant in poſſeſhon ſnould not be made defendant in- | 
ſtead of the caſual ejector, and be at liberty to m ancient | 
demeſne. 
Parke, in moving for the rule, admitted that in Smith v. Ree, 
Barn. 331. it had been ruled that ſuch a plea could not be pleaded | 
after the four firſt days of the term, but ſaid that in a ſubſequent 
caſe, Roe d. Ducheſs of Hamilton v. Robin Jon, 2 Str. 11 20., the 
defendant was permitted to plead to the juriſdiction, after the 
firſt four days of the term, that the lands my in the county pala- 
tine of Cheſter. 
Peale now ſhewed cauſe againſt the 30 The objection to 
a receive this plea 1 is, that it is a plea in abatement; and it is 2 
| general rule that every plea in abatement muſt be pleaded within 
the firſt four days. This queſtion appears to have frequent!y | 
ariſen in the late king's reign, when all the deciſions (except that T 
in 2 Str. 1120. and which may be explained) were uniformly 
againſt this application. Fldfaft v. Cariten, Sir G. Co. 43. Hil. 
1 "De, 2.3 Smith v. Nee, Tr. 7 & B G 2. ib. 103. and Barnes, 331 
and Bingham v. Barter, Ty. 2 G. 2. cited 20. In Grodiitle d. S- | 
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monds v. Thruſtout, Barnes, 187. ſuch an application as the preſent 


was refuſed; and the court ſaid If the plaintiff ſhould prevail 
on this plea to the juriſdiction of the court, the judgment muſt 


be that defendant ſhall anſwer oyer; therefore if this plea be not 
confined to a time certain, great aber of juſtice muſt follow 3 
To which is added,“ The rule diſcharged as to pleading ancient 
demeſue, becauſe the application was not made in time, that is, 
within the firſt four days of the term.“ And in Doe d. Henant v. 
Thomas, Barnes, 185, it was taken for granted that ſuch a plea 
muſt be pleaded within the four firſt days. With regard-to the 
caſe in 2 Strange, it does not appear that the application was made 
after the firſt four days of the term. 

There was another objection to this application, diſcloſed by 
the plaintiff's affidavit, that one of the ſtewards of the court be- 
low was a brother of the defendant; but Parte ſaid he would 
undertake that the cauſe, if it were tried below, ſhould be tried 
before the other ſteward. 

Lord Kenyon, Ch. J. The caſe cited from Strange will not 
bear examination; it is objectionable on various grounds. How- 
ever ſome difficulties, not mentioned at the bar, have occurred to 
the Court. But, as it is for the advancement of juſtice that this 
cauſe ſhould be tried in the ſuperior court, I am inclined to adopt 
the caſes cited from Barnes, and not permit the defendant now 
to put in this plea, | 


Per Curiam, 


Rule diſcharged (a), 


* But ſee Marſhall v. Allen, Palm. 400, and Latch. 83, "45 ; and Welles v. 7. . 
V. ul, Rep. 239» 


Davis againſt TROTTER. 


IN an action againſt the ſheriff of Surrey for an eſcape a verdict 
was taken for the plaintiff for 1 f., with liberty to the defend- 
ant to move to enter a nonſuit if this Court ſhould be of opinion 
that the action were not maintainable. The caſe appeared to be 
this; the bankrupt had ſurrendered within the forty-two days 
allowed by the ſtatute 5 Geo. 2. c. 30., and the commiſſioners not 
being able to finiſh his examination within that period enlarged 
the time; after which, and within ſuch enlarged time, he was 
arreſted at the ſuit of the pluintiff, and upon producing the notice 


enlarge the time for taking his 
leget from arte. 
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of the commiſſioners to that effect, the bankrupt was diſcharged | 


from his arreſt by the ſheriff's officer; for which alleged eſcape 
this action was brought. And the queſtion was whether or not 


TzorTTzn, the bankrupt were privileged from arreſt, the order for enkarging 


the time of his examination being by authority of the commit. 
ſioners only and not under the great ſeal. 

The firſt Section of the ſtatute enacts that every bankrupt not 
ſurrendering within forty-two days after notice, &c. ſhall be guilty 
of felony : and by f. 3. the Lord Chancellor may enlarge the time 
for ſurrendering, not exceeding fifty days more. Then . 5. enacts 


that © every bankrupt having ſurrendered as aforeſaid ſhall at all 


ſeaſonable times before the expiration of the ſaid forty-two days, 


or ſuch further time as ſhall be allowed to ſuch bankrupt to finiſh 
his examination, be at liberty to inſpe& his books, &c.; and in 
order thereto the ſaid bankrupt fhall be free from all arreſts of any 
of his creditors in coming to furrender, and from the actual ſur- 
render of ſuch bankrupt to the ſaid commilſioners during the faid 
forty-two days or ſuch further time as fhall be allowed to ſuch 
bankrupt for finiſhing his examination as aforeſaid, provided 
ſuch bankrupt was not in cuſtody at the time of ſuch furrender, 
And in caſe ſuch bankrupt ſhall be arreſted for debt, &c. coming 
to ſurrender himſelf, or after his furrender ſhall be fo arrcfted 
within the time before mentioned, that then on producing ſuch 
ſummons or notice under the hands of the commiſſioners, &c. 
to the officer who ſhall arreſt him, &c., he ſhall be immediately 
diſcharged.” 

Garrow and Marryat, on moving to enter a nonſuit, referred 
to Perrot's caſe (a) as in point to ſhew the power of the commiſ- 
fioners to enlarge the time for taking the bankrupt's examination, 
provided he ſurrendered within the forty-two days; though the 
Lord Chancellor ouly had authority to extend the time for the 
bankrupt's ſurrender in the firſt inſtance beyond that period, 
And if the commiſſioners had ſuch power it followed (they ſaid) 
that the bankrupt was privileged from arreſt during the periad of 
the time ſo enlarged. In that caſe Lord Mangſield ſaid © The 
examination is not confined to be within the time limited for the 
bankrupt to come in and ſurrender and ſubmit to be examined. 
'The bankrupt muſt indeed ſurrender within the limited time, and 


he muſt ſubmit within the limited time to be examined from time 


(a) 2 Earr. 1122. 


—— * 
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to time, &c, 3 but the ac does not require. the examination, to be 
fall and completed within the limited time.” 

Erſtine was to have ſhewn cauſe; but 

Lord KRNToN Ch. J. ſaid he was quite ſatisfied that he 0 
to have nonſuited the plaintiff at the trial. That it was clearly 
underſtood in the caſe referred to that the commiſſioners had a 
power of enlarging the time beyond the forty-two days, provided 
the bankrupt ſurrendered within that time, and that the words 
and good ſenſe of the act required that conſtruction. 

Per Curiam, Rule abſolute for entering a nonſuit. 


The Kix 255 the Inhabitants of Sr. PT ER of 
MaxcROr T in NoRwICEH. 


1 5 by an order removed S. Gayfer from Beote/dale 
1 Suffolk to the pariſh of Sr. Peter of Maucroſt in Norwich ; 
on appeal the Seſſions confirmed the order, and tated the follow- 
ing caſe for the opinion of this Court. 

« Sarah Gayfer the pauper was let to Mrs. Morton of the pariſh 
of St. Peter of Mancroft about a fortnight before Michaelmas 1797 
by a letter ſent by Mrs. Morten to the pauper's friends, ſtating that 
ſhe gave 3 J. a year wages, on which the pauper agreed to go, and 
ſent to her miſtreſs to let her know when ſhe ſhould come; and 
in conſequence of a ſecond letter, deſiring her to come on Thurſday 
the 11th day of Ofteber, ſhe went to her ſervice on the 12th of 
that month: on her going her miltreſs objected to her not having 
come the day before, for which the pauper gave as a reaſon, that 
| ſhe had only quitted her laſt place late on Old Michae/mag-day, 
About three weeks after ſhe went the pauper ſaid to her miſtreſs 
that it was proper to come to ſome agreement as they had never 
had any further than a few lines, to which her miſtreſs anſwered 
e You know what wages I fent you word, and as the general 
way is to let for a month's wages or a month's warning, I do not 
wiſh to confine you for a year ;” but did not fay any thing about 
not chooſing to hire for a year. She received her wages quarterly; 
and about a fortnight before New Michaehmas-day her miſtreſs 
aſked her, whether ſhe choſe to go away on New Michaehnas day 
or Old 'Michaelmas-day ? aſſigniag as a reaſon for her aſking that 
ſhe had hired a new ſervant who wiſhed to come to her at New 
ichaelmas. The pauper ſaid it was immaterial to her as the had 
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not got a place, and agreed to go at New Michaelmac, which the 


did; at which time the other ſervant came into her miſtreſg's 


ſervice. Her miſtreſs was not in a condition of life to keep two 


ſervants; and if a place had offered at New Michaelmas the 


pauper looked upon herſelf as in a ſituation to take it, though 
when ſhe firſt got to her miſtreſs ſſie conſidered herſelf as to live 
with her until Old Michaelmas. On quitting her ſervice on New 
Michaelmas-day, which was a fortnight after the agreement to go 
her miſtreſs paid to her the whole which remained due of the 31. 
wages, although at the time when the pauper agreed to go away 
at New Michaelmas nothing was ſaid about wages. The pauper 
would not have objected to going away at New Michaelmas if 
her miſtreſs had propoſed to make a deduction for the time, but 


would have mentioned it to her and told her ſhe was willing to 


ſtay till Old Michaelmas. The pauper liked to go away at New 


 AMichaelmes rather than Old Micbaclinas, but would not have ſtaid 


after Old Michaelmas if her miſtreſs had requeſted her. The 
pauper conſidered the converſation which paſſed on the ſortnight 
before New 17:chaclmas as a month's warning to go away at Old 
Michaelmas.” 

When this caſe came on for argument, 

Lord KENTON Ch. J. took an opportunity of expreſſing his 
regret that the courts of quarter-ſcfſions departed from the rule 


formerly eſtabliſhed, by ſtating evidence inſtead of facts in the 


ſpecial caſe : but added that upon this caſe, as diſcloſed, there 
was ſtrong evidence to induce the court of quarter-ſeſſions to ad- 
judge that the contract between the miſtreſs and the ſervant was 
diſſolved before the end of the year, and conſequently that the 


latter did not give a ſettlement in Saint Peter's Norwich, That 


the diſtinction eſtabliſhed in all the caſes was perfectly clear; that 


Where the ſervant continued liable to ſerve during the whole year, 


though the maſter diſpenſed (a) wich the actual ſervice for any 


part off it, the ſervant gained a ſettlement, becauſe the relation of 


maſter and ſervant ſubſiſted all the year and the maſter might re- 


ſume the right to the ſervice if he choſe ; but that where the 
parties abſoluely put an end to the contract before the expiration 


of the year, as in the preſent caſe, the ſervant did not gain a 


ſeftſerent 059 That, though it was at firſt doubted whether 
17 Vid. R. v. Richmond, Burr. S. C. 740; R. v. St. Bartholomew, Cald. 48. R. 


v. St. Plilip Birmingham, ante, 2 vol. 1 55 R. v. St, Ardrero Holborn, ib. 627; and 
Rv. &. Mary Lambeth, ante, 236. f 


(5 Vid, R. v. Caflechurch, Burr. S. C. 68; R. v. Greſham, ante, 1 vol. 100; F 


v. Grantham, ante, 3 vol. 754; R. v. Clayhydon, ante, 4 vol. 100; and R. v. Whittle 


bury, ante, 6 vol. 464. 
| | or 
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or not the maſter could diſpenſe with the ſervice at the end of the 1800. 
pear io as to give the ſervant the benefit of the contract for the 
purpoſe of a ſettlement, it had been long ſettled that it was im- The Kine. = 
material whether the ſervice were diſpenſed with at the n. We a = 
ning, the middle, or the end, of the year. NAY _— _ F 4 
Gross J. The court of quarter-ſeſſions ſhould Gate the reſult l A 
of the evidence; and in a caſe of this kind they ſhould ſtate the * 
fact one way or the other, whether this were a diſpenſation with | 
the ſervice or a diſſolution of the contract, 4 5 
The counſel in ſupport of the order of ſeſſions ſaying there 1 
were reaſons that would probably induce the ſeſſions to decide p 
that there was a diſpenſation with the ſervice; | | 
The Court ordered the.caſe to be ſent down to be reſtated. 1 
Alderſon in ſupport of the order of ſeſſions. y 
Mure againſt it. 


P — — „ hs 


The King againſt the Inhabitants of Woua vw. Seed, 
f Feb. Sth. 

WO juſtices by their order removed T. William and his wife A drummer 
together with their ſix children from the pariſh of Leighton e, 


Buzzard, in the county of Bedford to Woburn in the ſame county: N 1 
The ſeſſions on appeal aflirmed the order, IT to the opinion —_— 9 
of this Court on the following caſe. b 1 
J. N. illiams, the father of T. William the pauper, previous to lived with 1 
the year 1756, was ſettled with his family in Leighton Buzzard. ou 4 
The pauper was born in that pariſh and baptized there in the year ee the 19 
1756. In 1 763 J. Villiams removed with his family, of which the 3 8 A 
pauper was a part, to Moburn, and gained a ſettlement there in ſettlement | 
1774. In 1772, previous to ſuch ſettlement, the pauper entered m— | 
into the Bedfordſhire militia as a drummer with the conſent of his muede INN 1 
father, who was then a ſerjeant in the ſame militia; the pauper communi- | 
continued i in the ſtation of a drummer 1n the ſaid mths until he ag WY | 
was twenty-three years of age; and during ſuch time his pay was 
received by his father, From the time of the pauper's entering 
into the militia until the year 1788 when he married, he lived in 
his father's family, except at the times when he and his father 
were abſent upon duty i in the militia, The pauper had gained 
no ſettlement in his own right. | 
Milſon and Wyatt, in ſupport of the order of e ons, afien ſta- 
ting equation to be whether or not the pauper wereemancipated 
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from his father's family in the year 1774, for if not the ſettle. 
ment then acquired by his father in Moburn was nnd 
to him, were ſtopped by the Court. 

Bond and Scott contra. The panper was inland; in 1772; 
when he entered into the Bedfordſbire militia as a drummer, and 
conſequently he is ſettled at Leighton Buzzard where his father 
was then ſettled. In R. v. Walpole St. Peters (a) it was holden 
that the pauper, who at the age of ſixteen enliſted as a ſoldier, was 
thereby emancipated from his father's family, and did not take 3 
derivative ſettlement acquired bythe father after he was diſcharged 
from the army. So in R. v. Witton cum Twambreooke (b), Lord 
Kenyon, in enumerating the different modes by which a ſon might 
be emancipated, referred to this caſe, „or (as in the caſe of the 


ſoldier) having contracted a relation which was inconſiſtent with 


the idea of his being in a ſubordinate ſituation in his father's 
family.” Now that deciſion and that reaſoning equally apply to 
this caſe. This pauper when he entered into the militia in the 
character of a drummer, contracted a relation inconſiſtent with the 
idea of his being in a ſubordinate ſituation in his father's family. 


He then ceaſed to be under his father's control, and was ſubject 


to military authority. It is not neceſſary to contend that every 
minor who enters a private into the militia in time of peace, and 
ſerves only twenty-eight days in the year, is thereby emancipated, 
though in R. v. Roach (c) it was holden that the pauper who was 
only abſent from her father eight weeks during which time ſhe 
went into ſervice, was thereby emancipated. The cafe of a 
drummer differs from that of a private militia-man, becauſe du- 
ring the whole year he is ſubject to military law. He receives 
pay the whole year, whether the regiment be or be not embodied. 


By ſtat. 2 Geo. 3. c. 20. /. 38. a drummer is compellable to ſerve 


(not for a limited time as a private, but) © until legally dif- 
charged.” By ſtatute 4 Geo. 3. c. 17. J 8. he is under the com- 
mand of the adjutant or ſuperior officer the whole year, and liable 
to puniſhment for diſobedience of orders or neglect of duty, even 
when the regiment is not embodied: By ſtatute 26 Geo. 3. 
c. 107. / 88. he is liable to be tried by a court martial for offences 
committed againſt the mutiny- act at times when the regiment is 
not embodied. A drummer in the militia therefore is, as far as 


reſpects this queſtion, in the ſame ſituation as a private ſoldier in 
A e — During the whole year the ſerjeants and 


(a) . 8. C. 638. (5) Ante, 3 vol. 355. (c) Ante, 6 vol. 247. 
: drummers 
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drummers are not only liable to be called on but actually have 2 


military duty impoſed on them even when the regiment is not 
embodied; they are placed in the town where the arms of the 


regiment are depoſited to guard them, and are under the imme- 


diate inſpection and orders of the adjutant; they cannot leave that 
town without the conſent of the adjutant or other officer command- 
ing. If therefore during the time when this pauper was ſerving 
as a drummer his father had been removed by an order of juſtices, 
the ſon could not have been removed with him as part of his 
family, becauſe that would have ſubjected him to puniſhment 
under the Mutiny Act. Or if the father had voluntarily removed 


to any other part of the kingdom, and the adjutant had inſiſted on 


detaining the drummer in the town where the arms were depo- 
ſited, the father could not have obtained the cuſtody of his ſon by 
Habeas Corpus. And by thus ceaſing to be under his father's 
control and authority he was emancipated. The two circum- 
ſtances ſtated in the caſe, of the pauper continuing to live with 


his father the whole time, and of the father receiving the ſon's 


pay, are immaterial in this caſe. The firſt was merely accidental, 
owing to the father's being alſo a ſerjeant in the ſame regiment : 
he lived in the fame place as the father, not as part of his father's 
family and ſubjeCt to the contro! of the father as an individual, but 
as a drummer in the ſame regiment with the father. And with 
regard to the pay; that was received by the father, not in his own 
right, but as agent for his ſon, and it was conſented to by the 
ſon perhaps as an equivalent for his board: it muſt have been 
with the ſon's conſent ; for the ſon, if he had ſo choſen, might 
haye received it himſelf and paid any other perſon for his board. 

Lord Kenyon Ch. J.—The juſtices who made this order of 
removal and thoſe at the ſeſſions who confirmed it on the appeal 
were of opinion that the pavper was not emancipated from his 
father's family. The opinion of the magiſtrates below, however 
reſpectable, ought not indeed to be concluſive on this Court when 
a ſpecial caſe is reſerved for our determination: but J am glad to 
find that their opinion coincides with ours and with the deciſions 
on this ſubject. The argument that has been uſed in ſupport of 
the preſent rule, if it prove any thing, proves too much; for it 
tends to ſhew that if a child be for any period of time, however 
ſhort, under any other control than that of the father, he is there- 
ty emancipated from his father's family. That is the caſe of 
every private in the militia, even in time of peace; he is ſubject 
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I am therefore of opinion that this pauper was not emancipated 
from his father at the time when the latter gained a ſettlement * 
in Woburn, and that a contrary deciſion would be attended vin 
miſchievous conſequences. 

SGxosx, J.— The queſtion is whether or not the pauper ceaſed 
to be part of his father's family in the year 1774, in deciding 
which common ſenſe will go a great way to guide us. It is ſaid B 
that he ceaſed to be part of his father's family when he entered 

into the militia as a drummer ; but it appears by the caſe that he 


1800. to military control during a part of the year, and therefore not 6 
under the father's control during that time; and yet it was not i 
her s contended that ſuch a perſon is by that mean emancipated. But 
The Inbebi- the deciſions upon this ſubjeCt have put this queſtion at reſt ; and 
1. it would be unfortunate for tlie children if the argument now 
| | preſſed upon the Court were to prevail. A drummer is generally { 
taken at a very early period of life, when he is only ſeven or eight k 
| years of age; and if he only continue in that ſituation for twenty. So 
RJ four hours he is (it is ſaid) emancipated from his father, he is to 
bh, be taken from the protection of his father, and if the father is ' 
A removed elſewhere the child is to remain unproteCted ; the pro. 
"Hy poſition is monſtrous. In the caſe of R. v. Walpole St. Peter's, | 
Hf where it was holden that the pauper who had enliſted himſelf a 
11 a ſoldier was emancipated, the Court proceeded on this ground, g 
7 i that he was engaged to ſerve for life, and was liable to be ſent into 
14 foreign countries. But a ſon is not emancipated by the circum- g 
-14 ſtance of his being under ſome other control than that of his c 
bh father. For in another caſe, R. v. Halifax (a), where the ſon 0 
1 ſerved an apprenticeſhip for four years during his minority, it was | 
4 decided that he was not emancipated from his father ; and yet x 
19 during the time of the apprenticeſhip he was not under his father's : 
1 control. In contemplation of law there may be two kinds of f 
1 control; a ſon may be under the control of his father, and alſo R 
1 under the control of the law, as if he be ordered to aſſiſt a con- . 
a] ſtable in the execution of his duty; that is a temporary control. T 
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[ was only ſixteen years of age at that time, that he entered with | —1 
the conſent of his father who was a ſerjeant in the ſame militia, 

j that his father received his pay, and that from the time when he int 

firſt entered until he married he lived in his father's family, ex- 1 

cept at thoſe times when he and his father were abſent upon tio! 

duty in the militia, Upon this ſtate of the cafe I think that be - 

(a) Burr, S. C. 805. fer 


continued mad, 
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continued under his father's control, and was a part of his 1800. 

father's family in the year 1774. | — 
LAWRENCE, II do not find any caſe in which it has been i 

decided that a ſubſequent ſettlement gained by the father cannot The Inhabi- 

be communicated to the ſon unleſs where the ſon has been actually Bey 

ſeparated from the father. In the caſes cited of the ſoldier and of 

the nurſe, the children were abſent from the father's family; and 

in the latter cafe the daughter was an adult at the time of her ab- 

ſence. In R. v. Halifax, though the ſon was an apprentice under 


the control of his maſter, yet as he returned to his father's houſe 


after the apprenticeſhip was at an end, it was holden that the 


father's ſubſequent ſettlement was communicated to him. 

LE BLanc, J.—In the caſe of R. v. Walpole St. Peter's, on 
which the argument in this caſe is founded, the ſon had totally 
quitted the father's family; he had been with his regiment for 
four years, during which time he was totally independent of the 
father. But in this caſe the pauper never ceaſed to be part of his 
father's family before the year 1774, when the father gained a 
ſettlement. in Woburn. It is ſaid however that the pauper was 
emancipated, becauſe he had entered into an engagement which 
for a time ſubjected him to a control different from that of the 
father : but ſuppoſe, inſtead of this, he had engaged to live as a 
ſervant with a farmer in the neighbourhood for ſix months, he 
would during that time have been under the control of the maſter, 
but on returning to his father's family he would again have be- 
come ſubject to his father's control, and would not have been 
emancipated. So here the pauper continued to be part of his 
father's family in the year 1774, and as ſuch the ſettlement gained 
by his father at that time was communicated to him. 

Per Curiam, Order of Seſſions confirmed. 


— — 


Buxen and Others Aſſignees of R. WIIEEIER a Bank- Mondey, 
; . e, IOthe 
rupt againſt PRESTON. 


HIS was an action of debt on two bonds given by the deſend- A bond was 
y conditioned 


ant to the bankrupt; the one dated the 8th of January 1790, that the ob. 
in the penal ſum of 10,000/.; the other dated September 16th 1791, — 2 
in the ſum of 20, ooo. The defendant craved oyer of the condi- the obuger 
tion of the firſt bond © and memorandum annexed and ſubſcrived _ oe 
| Jafter ſhou14 
Pay or be liable to pay on the obligor's account ; and before the execution of the bond a memorandum 
vas thereon indorſed, that the obligee ©* hath given an undertaking not to ſue upon the bond untit 
after the obligor's death: held that this memorandum was to be taken as part of the condition; and 
Made the bond in effect payable only by the repreſentatives of the obligor after his death. 

| I i 
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to the ſaid writing obligatory.” The condition was that the 


———- defendant ſhould pay to Wheeler all ſuch ſums as JV þeeley 


BU OR 
againſt 


had advanced or paid for or on account or was liable to pay 


Pzz3Tux, for or on account of the defendant or fhould at any time 


thereafter pay or be liable to pay for or on account of the - 


defendant by reaſon or means of the defendant having drawn 
or thereafter drawing any bill of exchange upon M heeler, ge, 
The memorandum was this; © The before named R. I heeler hath 
given an undertaking not to bring any action or ſuit upon the 
before written bond or aſlign the ſame until aſter the death of the 
ſaid R. Pręſon.“ The defendant then craved oyer of the condi. 
tion of the ſecond bond and memorandum, which were of the ſame 
kind; and then pleaded that the memorandum to the firſt bond was 
written annexed and ſubſcribed to the bond before the ſealing and 
delivery thereof by him the faid defendant, and that the defendant 
is ſtill living ; he alſo pleaded in the ſame way reſpecting the other 
memorandum, &c. 'To this plea there was a general demurrer, 
and joinder in demurrer. 

Giles, in ſupport of the demurrer (a), admitted that if the me. 
morandum, written before the execution of the bond, were in- 
tended by the parties to be taken as part of the condition of it, 
the caſe of Brote v. S niih (o) was deciſive that it might be pleaded 
as ſuch, notwithſtanding what is ſaid in Bro. Abr. tit.“ Faiter,” 
pl. 72.3 & 2 Rol. Abr. © Faites.” G. pl. 8. But he contended 
that this memorandum was not intended to make part of the deed. 


It is merely a memorandum of ſomething which had before that 
time been agreed upon; but it is not the agreement itſelf. The 


words are that JV heeler (e hath given an undertaking ;” clearly re- 
ferring to ſome other prior agreement. The agreement itſelf 
ſhould have been ſet forth in order that the Court might put: 
legal conſtruction upon it, as connected with the condition of the 
bond. It does not therefore even amount to a covenant not to 
ſue. But taking it to be in effect a covenant not to ſue, it can- 
not be pleaded as a releaſe in bar of the action; but the breach of 
it is a ſubſtantive ground of action in itſelf. It is true that 2 


covenant by an obligee not to ſue his obligor at all will enure as 


a releaſe, and may be pleaded in bar of an action on the bond, in 
order to avoid a circuity of action; as was agreed in Smith v. 
Flapleback (c), and Dean v. Newhall (d). But that only holds 


(a) This caſe was agreed on a prior day in this term. (33). Moor, 679. 
(c) Ante, 1 vol. 446. (4) Ante, 168. 


goed 
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good where the covenant not to ſue is co-extenſive with the right 
of ſuing, and not where ſuch covenant not to ſue is only for a 
limited time, as in Ayl. he v. Ser imſbire (a). Now this is an agree- 
ment of that kind; for at moſt it is only an undertaking not to 
ſue upon or aſſign the bond during Preſton's life. But even 
taking the memorandum to be part of the condition, this aQion 
which is brought by the aſſignees and not by the bankrupt him- 
{elf is no breach of it; for it is only a perſonal contract, and he 
has no control over the aſſignees. Bro. Abr. tit.“ Conſcience,” 

pl. 1. And here too the condition was not broken until after the 
bankruptcy. [Lord Kenyon, C. J. ſaid it was clear that the aſ- 
fgnees muſt take the bankrupt's property ſubject to all his legal 


contracts and equities. 


Dickens for the defendant. 'The memorandum muſt be taken 
to be part of the condition, and incorporated into it. This was 
decided in Broke v. Smith (6); and muſt have been taken for 
granted in Steadman v. Purchaſe (c); otherwiſe no notice could 
have been taken of the memorandum as a ſeparate inſtrument ſor 
want of a ſtamp and becauſe it was not ſigned by the parties. 
As to the words “ hath given,” &c. ; thoſe are common words 
of grant in all conveyances, and are not taken in a retroſpective 
ſenſe. The effect of the memorandum is not to deſtroy the 
condition of the bond as firtt expreſſed, but to explain it. It is 
only a ſtipulation not to take advantage of it during the lifetime 
of the obligee. It operates however as a releaſe during that 
period, according to the doctrine in Lacy v. Kina/ton (d), and 
may conſcquently be pleaded in bar. 

Giles, in reply, ſaid that the memorandum was repugnant to 
the condition before expreſſed in the bond; that the two could 
not ſtand together; and that the defendant himſelf had pleaded 
it as a ſeparate inſtrument. 

Cur. adv. vult. 

Lord RKexyoN Ch. x now delirered the opinion of the Court. 
After ſtating the caſe, his lordſhip proceeded thus; I he queſtion is 
what is the effect of this memorandum? and we are of opinion 


that it was the intention of the parties that this ſhould be taken as 


part of the condition of the bond. It is like the common caſe of 
a condition annexed to an obligation to poſtpone the. payment 
ſor a certain time; the bond is given for a certain ſum, but with a 
condition that if before fach a day the obligor pay ſuch a ſum 


( Moor, 679. 
{d} 1 Ld, Ray. 690, 


a) 1 Show, 46. 
e) Ante, 5 vol. 737. 
either 


— 


485 


1800. 
— GK 

BurGa 

againſt 
PaxkxS TON. 


p — — > — — N 

1 0 * = : 1 7 . =. A * * * 4 

* L — ot. : „ 4 * + q % * N r — — © av Fl 

* 25 * 4: 5 8 — ——— 2 4 — 2 * > * N 
8 2222 * 9 1 a; * 2 Er. r 3 ends FIR 8 - 

＋ ALA - > 40- th 3. 3 * — — — n m . 8 A 
2 4+ * — - 1 mr 9 dr 
ww 7 k a6 4 . r 4 " . 


4-45 "3" dx WAY; 
PP 
— 


5 * Jes 


* i Sad 3 
. 


5 F ” 
r * 
* rebut 


Rte CIO 


3 „ * — . 22 r Fa) "4 2 as : wy * hs 
e . Be ene. 
Bras oe $a edu; 4 8 j 


DIS 
"I 2 5 ED = EL: * * 7 


” A. 


ee Le RE Fre” n 
P 
2 — — — —̃ 2 * 


. 


7 SS” * P W 
. — . rat - 3 * —— ian — 


486 


1800. 


BurGH 
againſt 
PzxzSTON. 


40 
Feb. 10the 


The Plaine 
tiff is en- 
titled to the 
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the time of 
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ing money 
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though the 
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withdraw its 
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either by inſtalments or as a groſs ſum, then the bond ſhall be 
void. In this caſe the queſtion is only what was the intention of 
theſe parties? and it appears to us that they intended that the 
obligor ſhould not be called upon to pay this money during hig 
lifetime, but that the payment ſhould be deferred until after his 
death, and then be made by his executors; and there is nothing 
illegal in ſuch a contract. If this had been a covenaut not to ſue 
at all, it would have operated as a releaſe ; and the debt, once re. 
leaſed, would have been gone for ever. 'This is not like ſome of 
the caſes in the books, where there was a collateral agreement (in 
a different deed) not to ſue, in which the courts have faid that thg 
party mult reſort to his agreement and cannot plead it as a re. 
leaſe. For here the memorandum was annexed to, and was ſub. 
ſcribed before the execution of, the bond; and our deciſion is fully 
warranted by the caſe cited from Moor 679. There the queſtion 
was whether or not a memorandum indorſed on a bond before 
the execution of it ſhould be conſidered as explanatory of the in- 
tention of the parties reſpecting the operation of the condition; 


Popham, J. was clearly of opinion that it fhould, it being a cotem- 


porary act; and though ſome of the judges at firſt doubted of this, 


they afterwards agreed in opinion with Popham. In this cafe 


therefore we are of opinion that the parties intended that it 
ſhould not be in the power of the obligee to enforce payment of 
the bond from the obligor during the lifetime of the latter, but 
that payment ſhould be made by the executors of the obligor 
afterwards ; and conſequently the defendant is entitled to the 
judgment of the Court. 

Judgment for the defendant, 


LoRcK again/2 r. 


*%, 


IN this caſe the debrnidant having * money into court, tlie 
plaintiff twice carried down the record for trial and with- 
drew it; after which he took out a judge's ſummons, in the laſt 
vacation, to diſcontinue the action on payment of coſts. And now 
Giles moved, on behalfof the plaintiff, that the maſter mightallow 
him his coſts to the time when the money was paid into court, 
that the amount might be deducted out of the ſubſequent coſts, and 
the balance oy to the plaintiff, the plaintiff undertaking to pay 
> the 
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the balance if it ſhould be in the defendant's favour. And he 
cited the caſes of Hartley v. Bateſon, ante, 1 vol. 629 ; Stevenſon 
v. Yorke, ante, 4 vol. 103 Kabell v. Hudſon, ib. ; and Seymour v. 
Bridge, ante, 403; to ſhew that where money is paid into court 


the plaintiff is entitled at any time before trial t to the coſts up to 


the time when the money was paid in. 

Alderſon oppoſed this motion in the firſt inſtance; and obſerved 
that this was an attempt to carry the rule further than it had ever 
been extended; for that there was no inſtance in which it had been 
holden that the plaintiff might apply for his coſts after the record 
had been entered for trial; that it was admitted in all the caſes 
on this ſubject that the plaintiff is not entitled to the coſts in- 
| curred up to the time of paying money into court, unleſs he make 
his application before trial; and that the circumſtance of the 
plaintiff's having entered the record and nnn it was for 
this purpoſe tantamount to a trial. But 

The Court thought that, though this caſe was new in ſpecie, 
it fell within the principle on which the caſes cited by the plaintiff 


were decided; and therefore = made the | 
Rule abſolute. 


BLAKE againſt FOSTER. 


TJ Hs was an action of covenant on an indenture, dated May 
16th 1778, by which B/ake and Sareh his wife demiſed cer- 


tain tenemeuts to the defendant for twenty-one years from Lady- 


Day then laſt, and in which the defendant covenanted to repair 
&c. The breach aſſigned was, not repairing. The defendant 
{beſides pleading non eſt factum, and that he did repair, &c. on 
which iflues were taken,) pleaded, thirdly, that before the making 
of the indenture, to wit, on the 23d of June 1768, T. Woodward 
being ſeiſed in fee of the demiſed premiſes by will deviſed the ſame 
to C. Knowles and R. Trowbridge and their heirs for ever to the 
uſe of them and their heirs, upon certain truſts therein particularly 


mentioned, and, amongſt others, upon truſt that they and the ſur- 
vivor of them and the heirs of ſuch ſurvivor ſhould from time to 
time during the life of the ſaid Sarah, the wife of the ſaid Henry, 
pay the rents iſſues and profits thereof (ſubject as therein men- 
tioned) to the ſaid Sarah and her aſſigns or otherwiſe permit and 
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Tueſday. 
Feb. th ith. 


To an action 
by a leſſor 
for a breach 
of covenant 
on an indene 
ture of leaſe 
in not re- 
pairing, &c. 
the leſſee 
cannot plead 
in Har that 
the leſſor 
had only an 
equitable 
eſtate in the 
premiſes ; 
for that is 
tantamount 
to a plea of 
nil habuitin 
tenementis. 
But, lemble, 
the leſſee is 
not eſtopped 
from ſhew- 
ing that the 


leſſor was only ſeized in right of his wife for her life, BY that ſhe died before the covenant broken, 


becauſe au intereſt pall;d by the leaſe, I; oy 
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ſuffer her and them to receive and take the ſame to and for her 


—— — and their own uſe and benefit, and after her deceaſe upon certain 


BLAKE 
__ egainſs 


other truſts therein particularly mentioned; by virtue of which 


Fos TER. deviſe Knowles and Trowbridge after the deceaſe of Woodward 


and before the making of the indenture to wit on, &c. entered, &c. 


and became and were ſeized thereof upon the truſts in the ſaid 


will mentioned; whereupon the plaintiff and Sarah his wife in 
right of the wife became and were entitled to the rents iſſues and 
profits of the ſaid premiſes under and by virtue of the ſaid deviſe; 
and being ſo entitled they the plaintiff and Sarah his wife in right 
of the wife made the ſaid indenture; that after the making of the 
indenture and before the expiration of the term, to wit, on the iſt 
of January 1790 Sarah, the plaintiff's wife, died; whereupon the 
indenture and the term thereby created and the ſaid eſtate and 
intereſt of the plaintiff in the demiſed premiſes ceaſed and became 
and were wholly void ended and determined; averring that the 
demiſed meſſuages, &c. did not become nor were ruindus, & c. at any 
time during the life of Sarah, the plaintiff's wife. The defendant 
in another plea pleaded that before and at the time of making the 
indenture the plaintiff and his wife in right of his wife were ſeized 


in their demeſne as of freehold, to wit, for and during the life of 


the ſaid Sarah of and in the demiſed premiſes ; that after the ma- 
king of the indenture and before the expiration of the term, to 
wit, on the 1ſt of January 1790, Sarah (the plaintiff's wife) died, 
whereupon the indenture and the term thereby created and the 
eſtate and intereſt of the plaintiff of and in the demiſed premiſes 
ceaſed and became and were wholly void ended and deter- 
mined. 

To the third plea the plaintiff demurred, and aſſigned for cauſes 
of demurrer, that it is not admitted by the ſaid plea that either 
the hniband or wife had any eſtate in the demiſed premiſes at or 
after the making of the ſaid indenture, nor that any eſtate or in- 
tereſt paſſed either from the huſband or the wife by the ſaid in- 
denture; that it is not alleged by that plea that the huſband had 
not any eſtate of his own in the demiſed premiſes at or after the 
making of the demiſe. He alſo demurred ſpecially to the fourth 


plea for theſe cauſes, that it is not alleged or ſhewn by that plea 


how or in what manner the huſband and wife in right of the wife, 
became entitled to the demiſed premiſes for the life of the wife, 
nor how their title commenced ; that the defendant by this plea 
attempted to plead a particular eſtate or title without ſhewing the 

1 commence- 


* —— OY TY 
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commencement of it; and that the defendant has not by this plea 1800. | 
alleged or ſhewn that the huſband had not any eſtate of his bs 
own in the demiſed premiſes at or after the making of the demiſe, ys 408 9 
nor admitted or denied that any eſtate or intereſt Paſſed from the Fortes. 4 
| huſband bythe ſaid indenture. 
Abbott in ſupport of the demurrer (a). The 3 by his 
third and fourth pleas contends that though he has enjoyed the 
premiſes demiſed to him by the plaintiff during the whole term, 
yet he is not bound to keep them in repair, becauſe the leſſor, 
whoſe title he controverts, had no authority to leaſe them, and 
cannot now enforce the covenant. The general rule is clear that 
a tenant holding by indenture is eftopped to plead to an action on 
his covenant that his landlord nil habuit in tenementis (b). Now 
the firſt ſpecial plea amounts in ſubſtance to the ſame thing; for the 
bar therein infiſted on is that the leſſors had only an equitable in- 
tereſt, in the premiſes, and conſequently no power to leaſe. There 
is alſo another rule, that every eſtoppel muſt be reciprocal, and 
bind both parties (c); therefore as the plaintiff would have been 
eſtopped from ſetting aſide the indenture on the ground that he 
had only an equitable intereſt in the demiſed premiſes, ſo neither 
can the defendant plead ſuch matter in bar. This rule applies alſo , 
to the laſt pleaz and there are many authorities which ſhew thar 
the defendant in this caſe is eſtopped from ſetting up ſuch a de- 
fence. Bro. Abr. tit. Avowwry,” pl. 123.3 and © Dette,“ pl. 7. 3 
referring to 9 H. 6. 43. In treſpaſs for taking the plaintiff's 
cattle the defendant avowed for rent under an indenture of leaſe 
to the plaintiff, to which the plaintiff replied that the defendant 
had nothing in the land except in right of his wife, who died 
without iflue before the taking, &c. (ſhewing therefore that he was 
not tenant by the curteſy,): But by the Court the huſband might 
wow or bring debt for the rent notwithſtanding ; and the tenant 
was eſtopped till the entry of the heir. The Court alſo in Dixon 
v. Harriſon (d), referring to the above caſe, obſerved that * it 
was not adjudged, but is much the better opinion of the book.” 
The ſame caſe is cited with approbation in 4 Bac, Abr. tit. 
Leaſes,” p. 17. C.; where Lord Ch. B. Gilbert, the author of 
that treatiſe, aſſigns this reaſon why the huſband may avow for 
the rent till the actual entry of the heir, becauſe the leaſe was at 


(a) On a former day in this term. 
(5) Parker v. Manning, ante, 7 vol. 537-3 Lit. 7 58. Co. Lit, 47. b. Brudrell v. 
Roberts, 2 Will. 143. Cooke v. Lex. J Ante, 5 vol. 4. 
(e) Co. Lit. 3 52. a. (a) Varg l. 46. 
* 25 88 ſirſt 
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firſt good and drawn out of the ſeiſin of the wife, and therefore 


— Femains good between the leflor and the leſſee till avoided by the 


Arn 
againſt 


entry of the heir. So here the eſtate was good by eſtoppel till the 


FosTzz. entry of the remainder- man. In 7effrey v. Guy (a), which was 


debt on bond brought by Guy againſt Jeffrey conditioned to per- 


form covenants, one was that Gy might come on the land to in- 
ſpect the repairs of a houſe demiſed for years to rey by Guy 
and Katharine his wife. The caſe was that one J. B. and the ſaid 


Katharine were tenants in tail of the houſe, and had iſſue William; 


and after J. B.'s death Kaathrine intermarried with Guy, and 
they made the demiſe to Jeffrey by indenture with the covenant 
above-mentioned. Jeffrey pleaded in bar the former entail and 
the death of Katharine, and that William the iſſue in tail entered 
before the covenant broken. Guy replied that William came upon 
the land with him to ſee if the repairs were made, abſque hoc 
that Villiam entered modo et forma; and on iſſue thereon it 


was found for the plaintiff; and judgment was given for Guy in 


C. B., which was affirmed on error brought in B. R.: but the only 


error aſſigned was that there was no breach of covenant alleged 


againſt: rey. That caſe confirms the former opinions; becauſe 
it ſhews that the entry of the heir was conſidered as material in 


order to avoid the leaſe ; the iſſue was taken on that fact, and 


it was not contended that it was an immaterial iſſue. It is alſo 
Cited as an authority for this purpoſe in the ſame place in Bac, 


Abr., where this obſervation is made, © becauſe until the entry 


of the iſſue the leaſe was ſtill ſubſiſting, and conſequently the leſſee 
bound by his covenants in ſuch leaſe.” And finally the leaſe was 
ſuſtained, becauſe it was found that the heir had not entered. But 


it will be argued that by the laſt of the ſpecial pleas it is admittedthat 


an intereſt paſſed, and ſo there could be no eſtoppel. Such a dil. 
tinCtion is indeed mentioned in Co. Lit. 45. a., but no reaſons are 
ſtated for it; and on the contrary it is ſaid in other books that no 


good reaſon can be given for it. The ſame doctrine is alluded to 


in 1 Ventr. 358., where it is ſaid that if leſſee for ten years make 
a leaſe for twenty years and afterwards purchaſe the reverſion, it is 
good for ten years, but ſhall not bind him for the reſidue, becauſe 
he had no more intereſt in him at the time than for the ten years. 
But Bac. Abr. 192., referring to this caſe, adds a quzre ; becauſe 
the reaſon does not ſeem ſatisfactory. And in the caſe in Yentri, 
Pemberton, Ch. J. ſaid that the difference was where the party 


(a) Telv. 78. 


making 
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making the eſtate has a legal eſtate and where a defeaſible eſtate 


only ; for in the latter a leaſe may work by eſtoppel, though an 


intereſt paſſed, ſo long as the eſtate out of which the leafe was de- 
rived remained undefeated. Now here the entry of the heir was 
neceſſary in order to defeat the leaſe, What is ſaid in Co. Lit. 
45. 4. was probably taken from the caſe in Moor 20., as ſaid 
by three judges: but the Report in Dal. 26. is more full; and 
there it is ſtated that if a leſſee for life leaſe for years, and after- 
wards purchaſe the reverſion, and die within the term, the heir in 
reverſion may confeſs and avoid the leaſe: but it does not follow 
from thence that the leſſee might; and beſides it was not an ad- 
-udged caſe; for it is put under a nta. At all events however 
an eſtate which a man has jure uxoris is very different from an 
eſtate in his own right pour autre vic ; for the former derives its 
force from her eſtate and his controlling power over it; and he has 
no more intereſt in the eſtate than a ſtranger. It is the leaſe of 
the wife alone, and therefore operates againſt the huſband by 
eſtoppel only; and conſequently againſt the leſſee in equal degree, 
But independently of the objeCtions to the ſubſtance of theſe pleas, 
the laſt is bad in point of form, for the cauſes aſſigned in the 
demurrer. Firſt, Non conſtat but that at the time of the leaſe 
granted the huſband and wife were ſeiſed in right of the wife for 
her life with remainder in fee to himſelf, in which caſe the leaſe 
would have been good againſt him by eſtoppel, and conſequently 
ſo againſt the lefſee. And though a landlord is not bound to 


ſhew title againſt his tenant, yet the tenant in pleading title in 


another againſt his landlord is bound to negative his landlord's 
title in every manner by which it might avail. The laſt plea is 
alſo bad in another reſpect, in not ſhewing the commencement of 
the particular eſtate ; for it is a conſtant rule that, if a ſmaller 
eſtate than a fee be alleged i in pleading, the commencement of it 
muſt be ſhewn. 

Jervis contri, The general rules, that a tenant cannot plead 
againſt his landlord nil habuit in tenementis, and that eſtoppels 
are mutual, do not apply in this caſe to eſtop the defendant from 
diſclofing the facts ſtated in the third and fourth pleas; in the firſt 
of which it is alleged that the plaintiff's wife had an equitable 
eſtate for life in the demiſed premiſes, and in the laſt that ſhe had 
a legal eſtate for life at the time of the leaſe made; that ſhe ic ſince 
dead, whereby the leaſe became determined; and that no breach 
of covenant was committed before that time. The ground on 


which the defendant contends that he is not eſtopped from plead- 
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1800. ing theſe fats is, becauſe the leaſe was good at its commencement, 
v - ad an intereſt paſſed under it. As to the firſt ſpecial plea; though 
Braxz at common law the leaſe of ceſtuy que truſt could not be ſu pported, 
againſt 
Fosrzz, he being a mere ſtranger to the land, and his entry upon it a 
treſpaſs (a), and conſequently his leaſe could not have enured by 
way of paſſing an intereſt, but only as a concluſion, yet ſuch a 
leaſe may take effect by virtue of the ſtatute 1 Ric. 2. c.1., accord- 
ing to the facts diſcloſed in the firſt ſpecial plea, and by virtue of 
the common law according to the laſt plea. That ſtatute enaQs 
that every ſtatute of feoffment leaſe, &c. ſhall be good and effeQual 
againſt the feoffor grantor, &c. and againſt all others having or 
claiming any intereſt or title in the lands only to the uſe of the 
ſame feoffor, &c. and his heirs, at the time of the grant made, &c. 
Under this ſtatute ceſtuy que uſe acquired the jus habendi et 
diſponendi, though the freehold remained in the truſtees, and his 
entry is good for the purpoſe of making a leaſe. But the con- 
ſtruction of that ſtatute has always been that the grant is only good 
for ſuch eſtate as ceſtuy que uſe could have legally made if the legal 
eſtate had been in him: and therefore where ceſtuy que uſe for 
life, remainder in tail, leaſed for the life of the leſſee and died, it 
was holden that the leſſee was only tenant at ſufferance after the 
death of ceſtuy que uſe (5). The plaintiff's wife therefore being 
ceſtuy que truſt of the premiſes for life, the plaintiff her huſband 
was entitled to make this leaſe for her life; and then according to 
| Treport's caſe (c) the leaſe for years of leſſee for life by deed in- 
dented ſhall be no eſtoppel after his death, becauſe at the com- 
mencement it took effect by way of paſling an intereſt. So in 
Co. Lit. 47. b. © A., leſſee for the life of B., leaſes for years by deed 
indented, and after purchaſes the reverſion in fee. B. dies. 4. 
ſhall avoid his own leaſe ; for he may confeſs and avoid the leaſe 
which took effect in point of intereſt and determined by the death 
of B.“ And Lord Holt (d), ſpeaking of that caſe, ſays, the rea- 
ſon of it is becauſe tenant for life had a freehold which is a greater 
eſtate, and the leaſe will need no eſtoppel if the life endure. The 
ſame doctrine is laid down in Moor 20. and Cro. Elia. 7co. As 
to the authorities cited on the part of the plaintiff from Þro. Arr. 
« Ayowry,” pl. 123., and ©« Dette,“ pl. 5., and from Vaugb. Rep 
46., all which depend upon the caſe in the Year Book, ꝙ H. 6. 43. 
it is ſufficient to ſay that the mn eſtoppel did not expreſs!y 
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(a) Keiko. 42.b, Pimud. 349. 

(5, Lord Zuuck's caſe, Dy. 57. 5. and Bae. Atr. tit, 6c en t to Uſes,” el. 2. 
Palm. 352., &c. 

(e) 6 Co. 15. 4. | (4) In Gilman v. Hoare, 1 Salk, 275» 
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ariſe there; and when the ſame caſe is abridged in Bro, tit. 1800. 
T Treſpaſs,” pl. 18. as an action of treſpaſs. by leſſee for years —— 
againſt his leſſor, it is ſaid that it was not adjudged. The caſe of 2 
gainſt 
Jeffrey v. Guy, as reported in Yelv. 78., does not warrant the FosTza, 
abridgment of it in Bac. Alr.; for the queſtion before the Court 
turned altogether upon the a of the pleadings, and not upon 
the conſideration whether the entry of the heir in remainder were 
neceſlary to avoid the leaſe upon the death of the tenant in tail. 
But whatever doubt there might formerly have been on this point, 
it was fully ſettled by the caſe of Smallman v. Agburrow (a), which 
was twice argued, and where it was determined that if the huſband | 
leaſe for years the land of the wife rendering rent, he ſhall not F 
have debt for the rent incurred after the wife's death, becauſe = 
his eſtate is determined and the reverſion is gone. The caſe of | 
Brudnell v. Roberts (6) alſo eſtabliſhes the ſame doctrine. That | 
was covenant againſt a leſſee for years by the plaintiff as heir in 43 
reverſion in fee to his father, by whom the leaſe was granted. 
The defendant pleaded that the father when he made the leafe to 


him was only tenant for life, and having fince died the leaſe was 3h 
determined, ab/que boc that after the making of the leaſe the | 48 
reverſion in fee belonged to the ſather: and on demurrer judg- BY 
ment was given for the defendant ; for, as was ſaid in argument 1 
and adopted by the Court, though during the father's life the leſſee | i 


would have been eſtopped from ſaying that the father had not 44 
the reverſion in him, yet on his death the leaſe was at an end, and | 
the leſſee was not eſtopped to plead the truth by confeſſing and 
avoiding the leaſe. Then as to the objeQions to the form of the 
fourth plea; it being ſtated affirmatively what eſtate the plaintiff 
had, it was not neceſſary to ſhew what he had not. And if the 
plaintiff had the reverſion in fee in himſelf at the time, it lay upon 
him to reply that matter if he thought it would have availed him. 
It is not neceſſary to diſpute the rule laid down in Co. Lit. 303. 6. [44 
that eſtates in fee-ſimple may be generally alleged in plead- HA 
ing, but that the commencement of particular eſtates regularly | : 
muſt be ſhewn, & c.: but that rule has always been conſidered as 3 
applicable only to caſes where either party makes title to himſelf it 
in a particular eſtate, or where the defendant juſtifies as ſervant to | 
one who has ſuch title. Scilly v. Dally, Salk. 562. Johns v. | 
Whitley, 3 Wilſ. 32. But here the defendant claims no particular 4 
eſtate; for his eſtate is admitted by the plaintiff, and is the very 
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foundation of his action. On the other hand he is a ſtranger to 
the origin of the plaintiff's title, and it is enough for him to ſhew 
that it has ceaſed. The fact of the plaintiff's wife having only a life 
eſtate in the premiſes might have been traverſed by the plaintif' 
pleading in reply a greater eſtate by way of inducement, and 
denying the eſtate for life. The defendant was obliged to ſet up 
the defence inſiſted upon in juſtice to himſelf; becauſe, if the 
facts be true, a recovery by the preſent plaintiff would be no bat 
to an action by the real owner of the eſtate. 

Abbott in reply, As to the firſt ſpecial plea, admitted that by 
the ſtatute of Ric. 3. the Court were bound to take notice of the 
intereſt of ceſtuy que truſt, but referred to what was faid of that 
ſtatute in Goodtitle v. Jones (a), that it was only intended to apply 


to caſes where the owner in poſſeſſion of an eſtate, having con- 
veyed it to a truſtee to his own uſe, and afterwards conveyed i it 


away to a purchaſer, attempted to ſet up the eſtate in his own 
truſtee againſt the purchaſer. [LawRENCcE J. here obſerved that 
it muſt not be conſidered, from what fell from the Court, 
that that ſtatute only applied to the caſes there mentioned; 
that the ſtatute was then unexpectedly cited, and the Court feel. 
ing that it did not apply to that caſe threw out on the ſud. 


den what was reported to have been ſaid ; but that though 


it certainly did not apply to that caſe, on further conſidera- 
tion the Court were of opinion that it extended to other caſcs.] 
At any rate the argument of the plaintiff proceeds on the aſſump- 
tion that there is no diſtinction between legal and equitable eſtates 


under that ſtatute ; which is againſt the whole current of legal 


authorities, And it cannot be contended now that a perſon ha- 
ving only an equitable title in an eſtate can convey a legal title in it 
to another. What was ſaid in the caſe of Smallman v. Agbur- 
row (b), as to the point now in judgment, was merely an obſer- 
vation on the caſe in the Year-Book ; for the principal queſtion 


there was on the ſeverance of a joint-tenancy. In Brudnell v. 


Roberts (c), after the death of the tenant for life there was no 
perſon who remained bound to the leſſee for the continuance of 


the leaſe, and therefore there could be no eſtoppel againſt him 
to avoid it, as eſtoppels muſt be mutual. The cafe of 7efrey v. 


Guy (d) was only cited to ſhew that it did not occur either to the 
bar or the bench that the pleadings were erroneous, which they 


(a) Ante, 7 vol. 51. (6) x Rol. R. 401. 441. 3 Bulſtr. 272. 
(e) 2 Wille 143. (. ) Tv. 78. 


would 
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would have been if the iſſue tendered of the entry of the heir 
before the covenant broken had been immaterial. The opinion 
of Lord Holt in Gillman v. Hoare (a), which has been relied on, 
was not upon the point in judgment ; for the Court ultimately de- 
cided in fayour of the eſtoppel. As to the form of the laſt plea» 
and the argument that the plaintiff ſhould have replied a greater 
eſtate in himſelf if it exiſted than is ſtated in that plea; that was 
not neceſſary to be replied, becauſe the onus lay upon the defen- 
dant to take away the right of action of the plaintiff by the 
ſtrength of his own plea : and where the whole defence reſts upon 
negativing the plaintiff's right, the defendant is bound to ſtate in 
preciſe terms every thing neceſſary to negative ſuch right. The 
very authorities cited by the defendant's counſel ſhew that the 
rule is general, extending to every caſe where a particular eſtate 
is to be ſhewn in pleading. 


_ Cur. (b) adv. vuk. 

GRose, J. now delivered the opinion of the Court. This is 
an action of covenanc in which the plaintiff declares on a breach 
of covenant contained in a leaſe of premiſes for twenty-one years 
made by himſelf and his wife, in the lifetime of the wife, under 
which the defendant has occupied during the whole term. The 
breach aſſigned is that the defendant has not purſuant to the cove. 
yant repaired the premiſes which were during the term ruinous and 
out of repair, and were ſo at the expiration of it. To this the 
defendant has pleaded ſeveral pleas, the two firſt of which con- 
ciude to the country ; and the queſtion here ariſes on the third. 
and fourth pleas, to which there are demurrers. The third plea 
ſtates that before the date of the leaſe Thomas Woodward being 
ſeized in fee of the premiſes deviſed them to truſtees and their 


| heirs, tothe uſe of them and their heirs, in truſt that they ſhould 
| from time to time during the life of the wife pay the rents to her 


or permit her to receive them to her own uſe and benefit ; that 
thereupon the huſband and wife in right of the wife became en- 
titled to the rents, and being ſo entitled made the indenture; that 
before the expiration of the leaſe the wife died, whereupon the 
ſaid term ceaſed and ended; and that the premiſes were not out 
of repair during the lifetime of the wife. The cauſes of demurrer 
aſſigned to this plea are that it does not admit that the plaintiff or 
his wife had any eſtate in the premiſes at the time of the making 


(a) Salk, 275. 


(5) Lord Kenyon, Ch. J. was abſent, through indiſpoſition, on the day when this caſe 
Nat argued, 
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of the indenture, or that any thing paſſed from either of them by 


m——— that indenture. The fourth plea varies from the third, and "ie 
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that the huſband and wife in right of the wife were ſeized in 
their demeſne as of freehold for her life, with the like concluſion 
to this plea as to the third. The cauſe of demurrer ſhewn to this 
plea is, that the defendant has alleged a life eſtate in the viſe, 
without ſhewing the commencement of it; and this was the prin. 
cipal queſtion we wiſhed to look into. The general ground of 
demurrer on which the plaintiff proceeds as to both theſe pleas is 
that the plaintiff is eſtopped by the indenture from ſo pleading, 
according to the rule in Co. Lit. 47. b.; to which it is anſwered 


by the defendant that according to the authority of the ſame book, 


where an intereſt paſſes, which 1s determined, there is no eſtoppel, 
The latter rule the counſel for the plaintiff has endeavoured to 
impeach. If this caſe ſtood on the third plea only, it could not 
be neceſſary to conſider that queſtion, which can only ariſe where 
it ſhall appear that ſome legal intereſt paſſed by the indenture, 
But according to the facts diſcloſed by the third plea the whole 


fee, both the poſſeſſion and uſe, paſſed by the will of Thomas 
 Wodward to the truſtees who were to receive and pay the rents 
and profits to the wife, it being the teſtator's object to create a 


_ - truſt which ſhould place the eſtate out of the control and diſpoſi- 


tion of the huſband. And were it to be holden, as has been 
argued, that by virtue of the ſtatute of the 1 Ric. 3. c. 1. the 
plaintiff could diſpoſe of any legal intereſt in the eſtate ſo deviſed, 
it would in a great meaſure deſtroy that ſyſtem of truſts by which 
real property is ſecured to women during their coverture free 
from the control of their huſbands. The caſes which were cited 
in ſupport of this poſition were caſes of uſes which would be 


executed by the ſtatute 27 H. 8., and do not apply to a truſt 


ſuch as that created in favour of the plaintiff's wife. We are 
therefore of opinion that this third plea is no bar to the action. 
Abbott then, finding that the Court were diſpofed to give judg- 
ment againſt the plaintiff on the fourth (a) plea, aſked leave to 
amend by ſtriking out the demurrer to that plea, and replying 
ſpecially. Whereupon 
T he Court gave leave toamend accordingly. 


(a) The Court were week to overrule the rad as well as the ſubſtantial objectien 


to this plea, 


\ 
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Doz on the ſeveral Demiſes of ELIZABETH SMALL, 
Maria Meacock, and Francis Mx acock, againſt 
ANN ALLEN (a). 


N the trial of this ejectment for certain meſſuages and lands 

in the ſeveral pariſhes of Steiviog Kilkew and Mold in the 

county of Flint, a ſpecial verdict was found, which ſtated in ſub- 
{tance as follows. 

Jobn Williams late of Garneddæuen in the county of Flint being 
ſeiſed in fee of the premiſes i in queſtion by his will duly executed 
and atteſted, dated the 2oth of March 1762, deviſed as follows; 
« Ag to what real and perſonal eſtate it hath pleaſed Almighty 
God to bleſs me with, I give and diſpoſe of the ſame as followeth; 
firſt my will is that all my debts and funeral expences be juſtly 
paid off and diſcharged out of my perfonal eſtate; and if the ſame 
ſhall fall ſhort, I do hereby charge my real eſtate with the pay- 
ment of the ſame. do hereby give and deviſe all my meſſuages 
lands tenements and hereditaments whatſoever ſituate lying and 
being in the ſeveral parithes of Steiviag Kiltet and Mold, (all the 
purchaſed lands in the aforeſaid ſeveral pariſhes of Seiviag Kilkew 
and Mold,) unto William Allen of Skeiviog ſon of Themas Allen of 
Steiviog aforeſaid deceaſed. And I do hereby give and deviſe all 
my meſſuages lands tenements and hereditaments ſituate lying and 
being in the tow: {hip of Gareddwen in the pariſh of Skeiviog 
aforeſaid unto the aforeſaid 7/i//;am Allen for and during the term 
of thirty years; and from and after the end of the ſaid term I 
give and deviſe the ſame to my right heirs for ever. Ido hereby 
charge all and ſingular the aſoreſaid meſſuages lands tenements 
and hereditaments with the ſum of 700 J. in caſe the ſaid V. Allen 
ſhall-at any time hereafter be interrupted in the peaceable poſ- 
ſeſſion of the premiſes hereby demiſed to him to his own pro- 
per uſe, to be raiſed by ſale or mortgage of the ſaid premiſes. 
I give and bequeath unto T. Allen, ſon of T. Allen of Skeiviog 
aforeſaid deceaſed, the two hunting horſes called by the names 
of Cricked and Chance and the pack of hounds, and to be deli- 
vered to the aforeſaid Thomas Allen immediately after my 
deceaſe. And all the reſt and reſidue of my perſonal eſtate of 
what nature or kind ſoever and whereſoeyer the ſame is or may 


| (s) Sup. 147. . C. | 
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FJ. S. deviſed 
thus, “ Ag 
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be found, or wherein 1 have any right or title unto, I give and 
* bequeath unto my loving friend V. Allen, whom I nominate and 
appoint to be my ſole executor of this my laſt will and teſtament, 5 
&c. The deviſor died on the 22d of March 1762 ſeiſed of the 
tenements compriſed in his ſaid will, and alſo of other tene 
ments not thereby deviſed; and which laſt mentioned tenements 
deſcended to his heir at law Samuel Small, who thereupon en- 
tered, &c. MVilliam Allen alſo entered into poſſeſſion of the ſaid 
tenements ſo. deviſed to him. Samuel Small after the teſtator's 
death paid bond debts to the amount of 700/7. and upwards, 

William Allen afterwards, on the 18th of February 1793, inter. 
married with Ann Allen the defendant, and continued in poſſeſſion 
of the deviſed premiſes in Garneddwen in the pariſh of Skcivico 
aforeſaid during the term of thirty years after the teſtator's death 

and was ſeiſed or poſſeſſed of all the reſt of the ſaid deviſed pre- 
miſes in the ſeveral pariſhes of Steiviog Ki/kezw and Mold in the 
ſaid declaration mentioned, until the 28th of September 1797; 
when he died leaving iſſue by the ſaid Ann one ſon W. J. All 

By his will the ſaid William Allen deviſed the ſaid premiſes, pro- 
vided he was enabled ſo to do, to the faid Ann for life, with divers 
remainders over; whereupon the ſaid Ann entered, &c. V. Alen 
at the expiration of the ſaid term of thirty years gave up to the 

ſaid Samuel Small the poſſeſſion of the tenements in the townſhip 

of Garneddwen aforeſaid. Samuel Small died on the iſt of Fanuary 
1795, leaving the leſſors of the plaintiff his heirs at law, who are 


alſo the heirs at law of the teſtator J. Williams. The ſpecial ver- 


dict then ſtated the entry and demiſe of the qv of the plaintiff, 
and the ouſter of the plaintiff, me. 

 Benyen for the plaintiff(a). The queſtion is Cat William 
Allen took a fee or a leſs eſtate in the premiſes mentioned in the 
firſt demiſe. If he took a fee, the defendant is entitled to the 
judgment of the Court ; if a leſs eſtate, the plaintiff is entitled to 
recover, In the eſtate of Garneddiuen W. Allen by the exprels 
words of the will took only a term of thirty years, which is now 
expired. And in the other eſtates in the pariſhes of Skerviog Kil- 
leu and mn he took at moſt 6) only an eltate for life. An 


Ro This col was N on a former Fig in this term. 
(5) The plaintit 's counſel was at firſt about to contend that the deviſee . A. took 


only an eſtate for the term of thirty years in the premiſes firſt deviſed as well as in thoſe 
at-Garneddwen, on the ground that they were all deviſed by one clauſe ; but he imme- 


diately abandoned that argument on the Court expreſſing a ſtrong opinion againſt hia 
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heir at law can only be diſinherited by expreſs words or by ne- 
ceſſary implication (a). Here there are no words of inheritance 
annexed to the deviſe to William Allen to carry a greater eſtate 
than for life: and the only grounds on which it can be contended 
that a fee paſſed are, 1ſt, on the introductory clauſe manifeſting 
an intention in the deviſor to diſpoſe of all he had; 2dly, on the 
charge for the payment of debts by the deviſee, with which he 
cannot comply unlefs he takes a fee; or 3dly, on the word here- 
ditaments. Iſt, It has never been holden that introductory words 
like thoſe in this will are in themſelves ſufficient to carry a fee, 
unleſs followed by a reſiduary clauſe manifeſting an intention in 
the d-yiſor to |-ave nothing undiſpoſed of. Right d. Mitchell v. 
Sidebotham (b), Denn v. Gaſtin (e), Goodright v. Stocker (d), and 
Doe v. Wright (e). In general, ſuch introductory words are 
conſidered to be of courſe, and equally pertinent whether the 
deviſor intended to deviſe away all his eſtate or not. And here it 
is expreſsly found as a fact that he died ſeiſed of other eſtates not 
comprized in the will; which negatives his intention of diſpoſing 
of all he had. As to the ſecond ground, the diſtinction is this; 
where the charge is upon the eſtate generally, the deviſee does not 
neceſſarily take a fee, but where it is upon the deviſee himſelf in 
reſpect of the eſtate, he does: but here the charge is on the eſtate, 
[This bead of argument was abandoned by the counſel for the 
defendant; and ſo was the third ground, upon the word heredita- 
ments taken per ſe.) This caſe is very like the words of the de- 
| viſe in Denn d. Moor v. Mellor (f ) : but there the words were in 
| the refiduary clauſe, and there was no introductory clauſe, The 
teſtator there, after deviſing certain eſtates, added, * all the reſt 
of my lands tenements and hereditaments either freehold or copy- 
hold whatſoever and whereſoever, and alſo all. my goods chat. 
tels and perſonal eſtate of what nature or kind ſoever, after pay- 
ment of my juſt debts and funeral expences, I give deviſe and 
bequeath unto my wifez and I do hereby nominate her ſole ex- 
ecutrix,” &c; The Court held that the wife only took an eſtate 
for life. It may be ſaid that the judgment of this Court was 
afterwards reverſed in the exchequer- chamber, and that it was 

there determined that the wife took a fee : but S_—_ that 


(6) Vide Moe 4 Fegg: v W Willes's Rep. 140, 1. 


(5) Dougl. 7 59- (ec) Comp. 660 (d) Ante, 5 vol. 1 
(% Aue, 64. Aue, 5 vol. 558. and 6 vol. 275. 
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CASES i HILARY TERM 


judgment of reverſal ultimately to ſtand, yet Lord Ch. J. Eyre 
who delivered the reaſons of the judges, did not proceed on any 
ground affecting the deciſion of this caſe; for he neither relica 
on the word hereditaments, (which indeed in Hapeabell v. 4c. 
land (a) and in Canning v. Canning (b) was holden not to be uf. 
ficient to carry a fee,) nor on the charge for payment of debts, but 
ſolely on the conſideration that the deviſe was contained in the 
reſiduary clauſe ; which of courſe cannot apply to this cafe, where 
the reſiduary clauſe is in terms confined to the perſonalty. 
Manley contra, Upon the whole view of the will there was 
a manifeſt intention in the deviſor to give William Allen a fee, 
and the words uſed are ſuſſicient for that purpoſe, without relying 
on the word hereditaments; though there are ſome opinions in 
the books tending to ſhew that that word alone will paſs a fee if 
ſuch be the apparent intention of the deviſor. This caſe is 
ſtronger for paſſing the fee than that of Denn d. Mor v. Mtl- 
lor (c); becauſe here is an introductory clauſe ſhewing an inten- 
tion to diſpoſe of all the deviſor's real and perſonal eſtate, which 
was wanting in that caſe; and yet the Court of Exchequer- chamber 
held that a fee there paſſed, on the ground of an apparent intention 
in the teſtator to diſpoſe of all he had, though he had annexed 
no words of inheritance to the particular deviſe. In the introduc- 
tory clauſe the word gate is uſed, which has always been holden 
to mean the whole intereſt which the deviſor had in the property, 
unleſs coupled with other words denoting a local deſcription of it. 
The deviſor here had two ſorts of property, the one a family, the 
other a purchaſed, eſtate: he diſtinguiſhed between the two by 
giving the family eſtate away from his heir only for a limited 
time : but the purchaſed eſtate he thought he might properly 
diſpoſe of as he pleaſed, and give it away altogether to the deviſee 
whom he moſt favoured. But if it be decided that an eſtate for 
life only was given in this latter, this incongruous and improbable 
intention muſt be imputed to the teſtator, that he was leſs anxious 
to give away his acquired property than his family eſtate from 
his heir to his favourite deviſee; for an eſtate for thirty years 
certain muſt naturally be expected to be of longer duration than 
an eſtate for life, no life being worth ſo many years' purchaſe, 
The very circumſtance of the reſiduary clauſe not mentioning the 
real eſtate ſhews that the deviſor thought he had before given 


{a) Salk, 239. (5) M.ſell, 240. c Ante, 5 vol. 5 58. and 6 vol. 175. 
the 
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the whole of his eſtate in the purchaſed lands to his deviſee. This 1800. 
circumſtance was relied on by Lord Mangfield in Frogmorton v. k 
Holyday (a) as explanatory of ſuch an intention in the deviſor: 23 
and Wilmot J. there (5) relied on the introductory clauſe, and ſaid Arzzne 
it was the ſame as if it were repeated in every part of the will. 44 
Now if that were done in this caſe, the words would be fully | 1H 
ſufficient to carry the fee in the purchaſed lands to Villiam Allen. | 4 
In Grayſon v. Atkinſon (c) the introduCtory clauſe was to the ſame 
effect as here; * as to all my temporal eſtate wherewith it has 
pleaſed God to bleſs me, | give and deviſe the ſame as follows; 
then after giving ſeveral legacies and charges the will proceeds ; 4 
« as to all the reſt of my goods and chattels real and perſonal 14 
moveable and immoveable, as houſes gardens tenements, &c., 1 
I give to A.;“ and there it was determined that A. took a fee. | | | 
So in Hogan v. Fackſon (d) the introductory clauſe was © ag to bY 
my wordly ſubſtance ;” and then the teſtator after making ſeve- 6 
ral bequeſts, amongſt others to his mother for life, proceeded to 41 
deviſe to his mother “ all the remainder and reſidue of all his I j 
elde both real and perſonal which he ſhould die poſſeſſed of; 
under which it was holden that the mother took a fee. So in 
Tanner v. Wiſe (e) the introductory words “ as to all my tem- 1X 
poral eſtate,” &c. coupled with a ſubſequent deviſe of « all the 4 
reſt of my eſtate goods and chattels, &c. real and perſonal I give 11 
to A.” was alſo holden to give the fee to 4. The caſe of Right 
v. Sidebotham ( f ) is very diſtinguiſhable from this; for there the 
teſtator uſed different words in deviſing the two different parts of 
his eſtate, annexing words of inheritance to the deviſe in one 
inſtance and not in the other, which furniſhed a preſumption that 
he intended ſuch a difference. And in regard to Denn v. Gaſ- 
lin (g), Lord Mansfield ſaid there were no words by which he 
could conne the deviſe in queſtion with the introduCtory clauſe, 
6e as to all his worldly eſtate;“ otherwiſe he thought it might 
have been ſufficient to carry the fee: but here they are imme- 
diately connected. | | 
Benyon, in reply, ſhewed that the caſes cited of Grayſon v. 
Atkinſon, Hogan v. Fackſon, and Tanner v. Wiſe, fell under the 
diſtinction he had firſt taken, as to where the introductory words 


(a) 3 Burr. 1623, (%% 1b. 1625, 
(c) 1 Will, 333. | (d) Cowp. 299. Al 
(e) 3 P. Vin. 294. (f) Deugl. 759. 


E) Corp. 669. | 
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1800. were followed by a reſiduary clauſe comprehending the real 


— — eſtate, 


Dor 


egainf 


Lord KEnvon, Ch. J. Although the Court are not now pre. 


ALLEN. pared to give their final judgment on this ſpecial verdict, I cannot 


forbear expreſſing my preſent ſentiments on it, It has been fre. 
quently lamented that at firſt after the paſſing of the ſtatute of 
wills the Courts did not require the ſame technical exprethons in a 
will to paſs a real eſtate as are neceſſary in conveying the eſtate 
by deed; for then we ſhould not have had more caſes on the con- 
ſtruction of wills than of deeds; and it very rarely happens now 
that a queſtion ariſes on the conſtruction of a limitation in a deed, 
There are certain received words that are well known and haye 
from time to time been uſed by conveyancers in drawing deeds, 
and theſe exclude all doubt as to their legal meaning. But in 
expounding wills a greater latitude of conſtruction has been 
allowed. After an anxious endeavour to diſcover the intention of 
a teſtator it frequently happens that we can only conjecture what 
his intention was, and ſometimes there is fcarcely cnough even to 
form a conjeQure. Formerly Sir F. Bland made his own will, and 
at the clofe of it he ſaid that he had diſpoſed of his eſtate in fo cle:r 
2 manner that he thought it impoſſhble for any lawyer to doubt 
about it; this will was afterwards conteſted, and it came before 
Lord Hardwicke, who ſaid that he was fo utterly at a lofs to con- 
ceive what was the real intention of the teſtator that he wiſhed he 


could find ſome ground on which to form a conjecture. So in 
the caſe of Right v. Sidebotham Lord Man: fi ld, whoſe mind was 


as equal to the explanation of difficult points as that of any lawyer 
who ever ſat in We/tminſter- hall, admitted the difficulty of deciding 
queſtions of this kind; faying I verily believe that in almoſt 
every caſe where by law a general deviſe of lands is reduced to 
an eſtate for life the intent of the teſtator is thwarted ; for ordi- 
nary people do not diſtinguiſh between real and perſonal property, 
The rule of law however is eſtablifhed and certain that expreſs 


words of limitation or words tantamount are neceffary to paſs an 


eſtate of inheritance. All my eftate” or © all my intereft” will 


do: but “all my lands ly ing in ſuch a place“ is not ſufficient, Such 


words are confidered merely as deſcriptive of the local ſituation, 
and only carry an eſtate for life. Nor are words tending to diſin- 


| Herit the heir at law ſufficient to prevent his taking, unleſs the eſtate 


is given to ſomebody elſe. I have no doubt but the teſtator's in- 
benden here was to diſinherit his heir at law, as in the caſe of Dean 
v. Gofting: 


. th. Mi _—. as 
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v. Goſtin.” And yet he was not bold enough in that caſe to de- 


503 
1800. 


cide that the deviſee took more than an eſtate for life. The —— 


plaintiff's counſel in arguing this caſe anticipated the three grounds 
on which it might be contended on the part of the defendant that 
a fee paſſed by this will. The firſt is the introductory clauſe z on 
which the caſe of [bbetſon v. Buckawith (a) is deciſive : that caſe 
was decided by a great lawyer, Lord Talbot, who thought that 
ſuch a clauſe accompanied by other words in a will would paſs a 
fee, but that that alone was not ſufficient for that purpoſe ;z and 
this caſe has been followed by a variety of others to the ſame 


effect. The ſecond ground, reſpecting the charge, was abandoned 


by the defendant's counſel; and very properly fo, all the deciſions 


on this ſubject being againſt him. A multitude of caſes might be 


cited on this point, but I will only refer to that of Merſen v. 
Blackmore (b), where the maſter of the Rolls ſaid Where a groſs 
ſum is to be paid out of the lands, to be ſure it gives a fee to the 
deviſee of thoſe lands. But here the debts are not at all events 
charged upon the real eftate, but only contingently, if the perſonal 
eſtate ſhould not be ſufficient ; and therefore does not come up 
to the caſes cited of a groſs ſum to be paid out of land, and con- 
ſequently gives no more than an eſtate for life to the plaintiff, 
the deviſee. The next point ariſes on the word © hereditaments;” 
and I am aſtoniſhed that any doubt ſhould ever have been enter- 
tained about that. It is not ſo ſtrong a word as © tenement” it 
is merely a deſcription of the thing itſelf, and not of the quality 
of it, or the intereſt in it. If the word “ eſtate” had been uſed, 
that would have been ſufficient to have carried the fee: or if in 
the reſiduary clauſe there had been the word “ real” as well as 
« perſonal eſtate,” that would have been ſufficient. But on the 
authority of all the caſes (except that of Denn d. Moor v. Mellor) 
I am of opinion that the deviſee took only an eſtate for life in the 
premiſes mentioned in the firſt deviſe. With regard to that caſe 
of Moor v. Mellor, not knowing diſtinctly the grounds upon 
which the judgment of this Court was reverſed in the exchequer- 
chamber, I can only ſay that I ſee no reaſon to induce me to alter 
the opinion I there gave: if it ſhall be diſcovered on examining 
the grounds of the judgment of the Court of error that that Court 
_ reAified a miſtake made by this Court, I ſhall be glad that juſtice 
has been thereby done to the parties in the cauſe : but if that ſhall 
de found to be a ſingle caſe, and that the judges in deciding it 


(e) Caf. temp. Talb, 157. (5) 2 All. 341. 
Kk4 departed 
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1800. departed from thoſe rules that have guided conveyancers for ages 
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paſt, then it will be moſt unfortunate for the public. The 
maxim miſera eſt ſervitus ubi jus eſt vagum aut incertum applies 
with peculiar force to queſtions reſpeCting real property. In 
family ſettlements proviion is made for unborn generations; and 
if by the means of new lights occurring to new judges all that 
which was ſuppoſed to be law by the wiſdom of our ancgſtors is 
to be ſwept away at a time when the limitations are to cake effec, 
miſchievous indeed will be the conſequence to the public. It 
was upon this ground that the majority of the judges in the 
Houſe of Lords were of opinion that the caſe of Perryn v. Blake 
had been wrongly decided in this Court, 

The three other judges ſaid that they were of the ſame opinion, 
but wiſhed to have an opportunity, before the caſe was finally 
determined, of looking into the caſe of Denn d. Moor v. Melbr 
in the exchequer-chamber. | 

Lord Kenyon, Ch. J. on this day ſaid, we have looked into 
the caſes cited, and we all concur in the opinion given when the 
caſe was argued, We think that all the caſes on this ſubje& 
lead to the ſame concluſion, that the deviſee V. Allen took only 
an eſtate for life under the will in queſtion; and conſequently 
that the plaintiff is entitled to the judgment of the Court. 


Judgment for the plaintiff, 


THE END OF HILARY TERM. 
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ARGUED ano DETERMINED 


IN THE 


Court of KING's BENCH, 


Faſter Term, 


In the Fortieth Year of the Reign of Georce III. 


as 


Tavrok and Another again RICHARDSON, 


THE writ in this caſe, directed to the ſheriff of Cumberland, 
was ſued out on the 6th of Auguſt laſt, returnable the firſt 
return of laſt Michae/mas Term. On the 8th of Auguſt the plain- 


tiffs applied to the ſheriff of Cumberland to direct his warrant 


for 


the arreſt of the defendant to A. B. and C. as ſpecial bailiffs, and 
the plaintiff's attorney by an indorſement on the writ undertook 
to indemnify the ſheriff, The defendant was arreſted, and gave 


a bail-bond. On the 3d of Nævember the defendant being in 


the 


ſaid ſheriff*s cuſtody at the ſuit of Blactett and others, the defend- 


ant's bail in this action gave notice to the ſheriff and alſo to 


the 


keeper of the gaol at Carliſie that the defendant was rendered and 
did thereby render himſelf in this action, and required the keeper 
to detain the defendant in his cuſtody. On the roth of December 


the defendant was diſcharged out of the ſheriff's cuſtody, 
plaintiffs in the other action being ſatisfied for their debt. In 


the 
the 


laſt term the plaintiffs ruled the ſheriff to return the writ, when 
the ſheriff returned cepi corpus, which rule 
Park now moved to diſcharge, on the ground that as tne plain- 
tiffs had nominated ſpecial bailiffs of their own, and had under- 
taken to indemnify the ſheriff, they ſhould not afterwards have 
aſes 
of 


ruled the ſheriff to return the writ ; and he referred to the e 


1800. 


Medneſday, 
April zoth. 


Though the 
ſheriff ap- 
point ſpecial 
bailiffs to 
arreſt the 
defendant at 
the plain- 
tiff 's requeſt, 
the ſheriff is 
reſponſible 
for the de · 
ſendant aſter 
the arreſt 
made. 
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1800. of De Moranda v. Dunkin (a) and Hamilton v. Dalziell (b), where 

it was determined that if the ſheriff appoint a ſpecial bailiff at 

——4 the plaintiff's requeſt the latter cannot rule the ſheriff to return 

1 the writ; and in the laſt mentioned caſe it was alſo ſtated that 
on. in Cumberland there are no bond bailiffs. But 

Lord Kenvon, Ch. J. faid, This is very diſtinguiſhable from 

the two caſes cited, where probably it was owing to the miſcon. 

duct of the plaintiff himſelf that the ſheriff did not do his duty : 

but here the defendant was in the cuſtody of the ſheriff in another 

ſuit, and therefore the ſheriff ſhould not have diſcharged him 

without firſt inquiring whether or not there were any other de- 

tainers againſt him. What proteCtion the ſheriff of Cumberland 

has in caſes of this kind that other ſheriffs have not, it is not ne. 

ceſſary to inquire in this cafe : but, though he may not have bond 

bailiffs, he may perhaps learn, whenever the queſtion ariſes, that 

he is bound like all other ſheriffs either to execute the writ per. 

fonally or to procure it to be executed by ſome other perſon, for 

whom he is reſponſible. 0 | | 

Per Curiam, Rule refuſed, 


Holrayd was to have oppoſed this rule in the firſt inſtance. 
(a) Ante, 4 vol. 119. (5) 2 Dl. Rep. 952. 


Friday 3 = | 
May 24. EarL FERRERS againſt HN rox. 


An eftate of TH IS was an action (a) for the penalty on the ſtatute 5 Amn. 


the value of 


1501, per c. 14. for killing game, not being duly qualified. At the 


annum, hol- trial at the laſt aſſizes at Leiceſter the queſtion turned on the de- 


. fendant's qualification; as to which it appeared that he was poſ- 


his own ſeſſed of certain premiſes of the yearly value of upwards of 150, 
right, under : Sh 
a leaſe for in his own right, under a leaſe granted to certain other perſons 


99 years © named for ninety-nine years (5), if he, the defendant, and two 


rruttees if | 
the deſena- Others ſhould ſo long live. 


— Chambre B. being of opinion that this was a ſufficient qua- 


70 long © lification for the defendant to kill game, nonſuited the plain- 


qualification tiff, 
to kill game 
under the (a) The action is given by the 8 Geo. 1. c. 19. and 2 Geo. 3. c. 19. 


flat. 22 and (4) The 22 and 23 Car. 2. c. 25. . 3. enaQts that every perſon, not having lands 
ow 2* and tenements or ſome other eſtate of inheritance in his own or. his wife's right of the 
7 clear yearly value of 1007. per annum, or for term of life, or having leaſe or leaſes of 
99 years, or for any Tonger term, of the clear yearly value of 1 50 J. &c. is thereby de- 

clared to be a perſon by the laws of this realm not allowed to have, &c. any guns, Cc. 


for the taking and killing of game,” Vaughan, 
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Paughan, Serjt. now moved to ſet afide the nonſuit, on the 

ound that the defendant's eſtate in the premiſes was not ſuch 
as the ſtatute requires for this purpoſe ; being neither a leaſe for 
life, becauſe the lives might ſurvive the term ; nor a leaſe 
for ninety-nine years certain, becauſe the lives might drop 
before, 

Lord Kenyon, Ch. J. Leaſes of this kind have always been 
deemed ſufficient to give a qualification. There is no reaſonable 
probability of any life in being extending beyond ninety-nine 
years: and the legiſlature in admitting leaſes for ninety-nine 
years of a certain value to be a qualification to kill game did not 
mean to require that they ſhould poſitively enure ſo long : it is 
ſufficient if they may extend to that period, ſubject as in this caſe 
to the contingency of the party's ſo long living. 


Per Curiam, Rule refuſed. 


GOR DON and Another, Aſſignees of CRosLEVY, a 
Bankrupt, againſt WILkIVSOx. 


IN an action of trover for certain goods, which was tried before 

Mr. J. Roote at York, the queſtion turned upon the validity 
of the commiſſion of bankrupt under which the plaintiffs claimed. 
The act of bankruptcy infiſt-d on was the bankrupt's having lain 
in priſon two months and upwards upon an arreſt tor debt; but 
it appeared that the two months did not expire until the 22d of 
Auguft 1797, and the commiſſion iſſued on the 28th of the pre- 
ceding June: whereupon the plaintiffs were nonſuited. 

Law now moved to ſet aſide the nonſuit, on the authority of 
the caſe of Hope v. Gill, cited in Beawes Lex Merc. 531. as ha- 
ving been adjudged by Lord Raymond at Guildhall in M. 5 Geo. 2.; 
where it was ruled that lying in priſon two lunar months makes 
a man a bankrupt from the firit arreſt ; and that although the 
commiſſion were taken out before the two months were expired, 
yet it was ſufficient, the bankruptcy having relation to a time be- 
fore the taking out of the commiſſion. In addition to which he 
ſtated that taking out ſuch commiſſions was not an unuſual prac- 
tice; and therefore it was fit that the law ſhould be ſettled. 

Lord Kenyon, Ch. J. I cannot conceive how a com.miſſion 
of bankrupt can be taken out in ſuch a caſe before the two months 
are expired; becauſe in order to obtain it there muſt be an affi- 
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miſſion can 
be ſued out 
thereon till 
the expita- 
tion of the 
two months. 


508 


1800. 
—— 
Gon de 
againſt 
Wir Kin- 
$OMN, 


S. 


A convic- 
tion on the 
exciſe laws 
againſt ſuch 
an one an 


company can- 
not be ber. 


CASES m EASTER TERM 


davit made that the party has committed an act of bankruptcy, 
But ſurely in theſe inſtances though the party impriſoned be in 
the progreſſive courſe of committing an act of bankruptcy from 
the time of his firſt lying in priſon, yet the act itſelf is not com- 
pleted till the expiration of the two months by the very words of 
the act of parliament (a). The commiſſion therefore cannot re. 


gularly iſſue until that time; and the Lord Chancellor if the fact 
were diſcloſed to him would moſt probably fuperſede the com. 
miſſion, which can only be founded on perjury.” If ſuch a prac. 


tice has prevailed, it is fit that a ſtop ſhould be put to it as ſoon 


as poſſible. 
Per Curiam, | ; Rule refule 6, 


(a) 21 Fac. 1. c. 19. 2. 
(6) But where a trader becomes a bankrupt by wie in priſon for two months, the 


act of bankruptcy relates back to the time of the arreſt fo as to veſt the property in the 


aſſignees from that period. Vide Roſe v. Green, 1 Burr. 437.; and King aſſignee of "YT 


man v. Leith, ante, 2 vol. 141. 


The KING againſt HaxRISON and Company. 


ConvicToN on the exciſe laws under the above title, and 
gagainſt perſons ſo deſcribed, was ſet down for argument iu 
the peremptory paper: but when it was called on 
Lord Kenron, Ch. J. ſaid, It is impoſſible that a conviction 
of ſuch an one and company can be ſupported. It is a mere nullity 
even againſt the party named. The Court are bound in duty to 


take care that ſummary proceedings before Magiſtrates are regu- 


larly conducted, whether the parties object to them or not. We 


cannot tell upon the face of this proceeding but that the delin- 


quency of Harriſon's partners, who are not before the Court, may 
have been imputed to him. As no action could be maintained 


' againſt ſuch an one and company without naming all the parties, 
ſo neither can a conviction be ſuſtained in this form. 


Per Curiam, Conviction quaſhed. 
Mood was to have argued in ſupport of the conviction, and 


Holroyd againſt it. 
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JacxsoN and Another again CHaRNOCK. 


HIS was an action of covenant on a charter-party of affreight- 
ment of the Britannia on a voyage from London to Madras, 
and from thence to any port or ports in the Ea Indies, and back 
again to the port of London. The action was brought for 
82977. 12s. for freight, and for 1440 J. for demurrage; and the 
defendant having pleaded, the cauſe was tried at the fittings after 
laſt Michaelmas Term at Guildhall before Lord Kenyon, when the 
jury by conſent found a verdict for the plaintiffs, damages 
15,0007, ſubjeCt to the arbitration of three merchants as to the 
quantum, and the opinion of this Court as to a queſtion of law 
on the following caſe. 

The plaintiff Jaclſon was owner of the Britannia in 1796, and 
the other plaintiff Stewart was captain of the ſame. On the 19th 
November 1796 Fackſon let to hire the ſhip for a voyage from 
London to India and back again to the defendant, who had con- 
tracted to furniſh to the Eæſ India Company extra ſhips for their 
trade. The ſhip arrived ſafely at Bengal. On the roth of De- 
cember 1797, after being ſurveyed by the Za/? India Company's 
officers and reported ſea-worthy, ſhe left Bengal laden with goods 
by the Eat India Company, to whom the ſhip was let by the de- 
fendant. On the 22d of the ſame month it was diſcovered that 
ſhe had ſprung a leak, and which leak gained upon the ſhip, not- 
withſtanding every effort of the crew to keep it under. A con- 
ſultation was holden by the officers of the ſhip, who were unani- 
mouſly of opinion that it was neceſſary for the common ſafety 
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Tueſday, 
May 6th, 

If A let hie 
ſhip to B. for 
a voyage, en- 
gaging do 
keep it in re- 
pair during 
the whole 
time, for 
which he is 
to receive 
freight on 
the return of 
the ſhip; 
and for the 
ſafety of the 
ſhip it be- 
comes neceſ- 
ſary during 
the voyage 
to put into a 
port to refit; 
the expence 


of refitting 


muſt be 
borne entire- 
ly by A.; 
and B. is not 
liable to con- 
tribute to it 
in proportion 
to his intereſt 
in the cargo: 
as for a ge- 
neral ave- 


rage. 


that the ſhip ſhould be lightened as ſoon as poſſible of ſpare ma- 


terials and part of the cargo, which were thereupon thrown over- 
board; and in conſequence of the ſhip being thus lightened ſhe 
arrived in Table Bay, at the Cape of Good Hope, on the 16th of Fe- 
bruary 1797. Immediately on her arrival at the Cape the ſhip with 
the concurrence and approbation of the agents for all parties was 
ſurveyed, and on that ſurvey it was found that ſhe could not pro- 
ceed to England without being repaired, and that ſhe could not 
be repaired without having her cargo taken out. A ſhip called 
the Bombay Caſtle was therefore hired, on board of which the 
cargo was placed, and the Britannia was thereupon repawed. The 
amount of the repairs and other neceflary and incidental charges 
connected with the repairs, together with the expences of main- 
taining the crew, amounted to 4395/7. 4s. 6d. As ſoon as poſſible 
the cargo was reſhipped, and the ſhip: proceeded with the utmoſt 
— to 2 Helene in _ way to England, and after bein 


capture 
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18009. captured and recaptured in the courſe of the voyage from thenee 
ee to England ſhe arrived ſafely at the port of London on the 5th of 
e OSzber 1798, and there landed and delivered what remained of 
CnAnNCKk. her cargo into the Company's warehouſes. The queſtion for 

the opinion of the Court ariſes ſolely on the conſtruction of the 
charter-party (a), and is whether or not the defendant be only 
| © liable 


(a) A copy of the charter-party was annexed to the caſe, The following article 
were thoſe referred to in the argument: Art. 2. © The ſaid owner and maſter engage 
and agree that the ſaid ſhip is of the burthen of 384 ton at the leaſt, and that ſhe ſhall 
forthwith be equipped and ttored in all things fit for ſuch voyage and ta the ſatis faction 
of the ſaid R. Charnoch, and both at her departure outwards and bomewwards, and alſo du- 
ring the evhole of the ſaid vey- ge, ſhall have a proper and fufficient quantity of ballaſt on 
board to navigate her with the utmoſt ſafety, and a ſufficient quantity of duunage to be 
provided at the owner's expence to preſerve the cargo from damage, and ſhall be kept ſtrong, 
tight, and well and ſufficicatly victualled, tackled, and appareled, and completely fur- 
niſhed with all proper and neceſſary ſtores, and ſhall be manned,” Sc. Art. 5th. 40 Upon 
the ſaid ſhip's having completed her outward voyage and the diſcharge of her cargo, and 
having arrived at her loading port in India, the ſaid R. Charnock or his aſſigns ſhall forth · 
with ſurvey or cauſe the ſaid ſhip to be ſurveyed, and ſuch repairs, fittings and things as 
ſpall on ſuck ſarwey be deemed neceſſary or proper for a homewward woyage with a cargo of 
Eaft India or other goods fp be forthwith done, ſupplied, and furniſhed at the owner's 
expence ; and ſo ſoon as the ſaid ſhip ſhal! be put in fit and proper condition for ſuch home. 
ward voyage, then the ſaid Robert Charneck or his afligns, or his or their agents or ſer- 
vants ſhall forthwith load, &c. &c. but no demurrage ſhall in any caſe grow due, nor 
ſhal) any lay-day be reckoned during ſuch time as the ſhip is out of repair. Art. 6th, 
4 The quantity of goods which the ſhip can take on board and bring home, &c. and the 

condition of the ſhip as to tackle, ſtores, and repairs ſhall be determined by the perſon or 
perſons appointed by the E. I. Company for ſuch like purpoſes, whoſe opinions ſhall be 
be binding and conclufive between the ſaid parties. And the certificate of ſuch perſon or 
perſons, or an authentic copy thereof, ſhall be deemed and taken as full evidence of ſuch 
opinion. Art. 7th. “ The ſhip, as ſoon as ſhe ſhall haye received her home ward lading 
and diſpatches and not before, ſhall depart and ſer ſajl (wind and weather perpitting)"and 
(hall return directly without any deviation, unavoidable dangers of the ſeas excepted, to 
the port of Londen, & c. and upon ſuch diſcharge being completed the ſaid ſhip ſhall finiſh 
her intended voyage.”” Art. ioth. The ſaid R. Charnock and his aſſigns, bis and 
their agents and ſervants both in England and abroad, ſhall have free liberty at all times 
during the ſaid ſhip's whole intended voyage, and until her final unlading and diſcharge, 
to repair and maintain or ſend one perſon on board; and for that. purpoſe the ſhip upon 
proper uſual or known fignals being made for her ſhall lay to, if ſailing, and wait till 
ſuch, perſon. or perſons come on board, and the ſaid maſter ſhall civilly treat and entertain 
them with-reaſonable.and convenient food and lodging during their tay at the owner's 
ex pence; and ſuch perſon or perſons ſhall and may take a ſurvey of the ſhip and every 
part thereof and of her cargo, ammunition, furniture, proviſions and ſtores, &c. ; ano if 
the ſaid, ſhip ſhall not be ſufficiently viRualled, manned, and armed, or if any thing fall 
de deficient, wanting, or amiſs, the ſaid owner or maſter ſhali from time to time, upon 
reaſonable notice given to ſuch perſon or perſons, cauſe the ſame to be amended and 
ſupplied according to the direction of ſuch perſon as aforeſaid. And if upon ſuch ſurvey 
it ſhall be found that there is a greater quantity of goods in the ſaid ſhip than the can 
reaſonably carry in her, ſo as to be free and fit to fail through the ſeas, and capable to 
defend herſelf and let all her guns be clear, in ſuch caſes it ſhall be lawful for ſuch 
perſon or perſons to cauſe the ſhip to be lightened ſo ad to reduce the cargo to ſuck 
a degree as that the ſhip can reaſonably carry the fame in manner aforeſaid." 
Art. 18th. t If any of the goods or merchandizes laden or put on board the ſaid ſhip 
hall bs loft or not delivered, er (hall be prejudiced, wet, or damaged, and * 
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| liable to ſuch genexal average as ariſes on the goods thrown over: 1800, 
board, or alſo to general average on the repairs and other ex- — 
pences at the Cape of Good Hope ? Jacxson 
Reynolds for the plaintiff. The defendant i is liable to general cul 

average for the whole expences. It may be collected from all 

the writers on this ſubject that by a general average is meant a 
contribution to the expences that are neceſſarily incurred for the 
preſervation of the ſhip and cargo in conſequence of loſſes and 

damages accidentally happening at ſea, 1 Mag. Inſur. p. 64. z 

which (among others) includes all, that is thrown overboard or 

damaged by a jettiſon for the ſhip's ſafety, and charges occaſioned 

by any unavoidable accidents. Now this caſe comes within that 
definition. The damage was accidental, and the expences were 

necefſary for the preſervation of the whole concern; and then it 

becomes a general average. In Da Cofta v. Newnham (a) it was 

hotden that when a ſhip is obliged to put into port for the benefit 

of the whole concern, the charges of loading and unloading the 

cargo and taking care of it, and even the wages and proviſions of 

the workmen hired for the repairs, become general average. 

And in that — a paſſage was cited from Beawes's Lex Merca- 


(a) Ante, 2 vol, 407. 


—w— 


ſhall not be able to prove to the ſatisfaction of the ſaid R. Charnock or his aſſigus that 
the ſaid goods ha ve been loft, prejudiced, wet, or damaged through unavoidable accident 
and neceſſity, then it ſhall be deemed that the faid goods have been loſt or damaged. 
through the default of the maſfer; and in ſuch caſe the owners thall pay to the ſaid 
R. Charnock or his affigns the full prime coſt of ſuch goods loſt or not delivered, and 
an addition of 30 Per cent. thereon ; and if the ſaid R. Charnack or his aſſigns ſhall 
agree to receive the damaged goods, then the owners ſhall make good ſuch damage as 
any of the faid goods may have received, and loſe the freight thereof; and if the laid 
R. Charnock or bis afſigns ſhall refuſe to receive ſuch damaged goods, 4100 the owners 
ſhall take the Came to their own uſe and pay to the ſaid R. Charnock or his aſſi igns the 
full invoice price thereof, and all charges, cuſtoms, and duties in reſpe@ thereof, and 
JO per cent. upon ſuch price, charges, cuſtoms, and duties, beſides loſing the freight of 
the ſaid goods; hut if the owners ſhall be able to prove to the ſatisfaction of the laid 
R. Charnock or his aſſigns, that the ſaid goods have been loft or damaged through un- 
avoidable accident and neceflity, then and in ſuch caſe they ſhall ſuffer no loſs, except the 
freight and their proportion of a general awerage, in reſpect of any goods that may neceſſa 
rily periſh or be caft overboard for preſervation of ſhip or cargo; nor ſhall the owners in 
any Caſe be chargeable with any ſum of money in reſpect of loſs or damage exceeding. 3s 
the amount of 51. a ton, on the ſhip's regiſtered burthea ; and all payments in reſpe& 
of loſs or damages on the outward cargo ſhall be made in London and not in India, and 
that notwithſtandint the ſaid chip ſhould happen to be loſt or never arrive at London, . 
An. 22d. 6 If the ſhip ſhall happen to be loſt before her diſcharge and the final delivery 
of her homeward c cargo, the ſaid R. Charnock or his affigns ſhall not be liable to pay any 
freight or demurrage for the ſhip or her cargo, but it ſhall and may be lawful to and for, 3 
the mages mags to retain, * faid e for their own uſe,” . 5 
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1800. toria, to ſhew that when a ſhip is forced by a ftorm to enter 4 
port to repair the damage ſhe has ſuſtained, if ſhe cannot con- 
456-09 tinue her yoyage without an apparent riſk of being loft, the wages 
Caannoex. and victuals of the crew are brought into an average with all the 

charges of loading unloading anchorage pilotage and every other 
expence incurred by the neceſſity. Then on whom is this gene- 
ral contribution to be levie:! ? Juſtice and law require that the 
expences ſhould be borne by all who are benefited by that which 
removes the danger, in proportion to their reſpeCtive intereſts; 
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( 
by the owners of the ſhip, of the freight, and of the cargo. Here | 
the defendant is intereſted in the' cargo, and therefore is liable | 
in proportion to his intereſt. It is no anſwer on the part of the | 
defendant to ſay that by the 18th Article of the charter-party he ; 
is made expreſsly liable to a general average in one inſtance, ag ' 

| furniſhing a preſumptive argument that he is not liable in any : 
other; becauſe the defendant, being liable to general average ; 
| both on principle and authority, ſhould have introduced in the ; 
| charter- party an exemption from the general average in this in- t 
ſtance if he had intended to be exempted. In Hotham v. The , 

Eaft India Company (a), Lord Mansfield ſaid the owners were nat | F 

to pay for the damage occafioned by the ſtorm, the act of God: 4 

but this is an attempt to make them liable, and to turn them into 

inſurers as well as owners. If the defendant be not liable to . 
contribute on account of the cargo, the whole expence will fall RF 
on the plaintiff, . who will not be able to recover it from the un- tl 
derwriters, not being intereſted in the cargo. 1 
Rous for the defendant. If it were material to the intereſt of 8 
the defendant, it might be contended that the facts here ſtated do as 
not bring this caſe within the principle relied upon by the plaintiff's 20 
counſel, for it does not appear that the damage to the ſhip was oc- 8 
caſioned by a ſtorm. But it is not neceſſary now to conſider what * 

is the common rule reſpecting general average, ſince this caſe "IP 
muſt depend on the particular contract between theſe parties, by * 
referring to which it will appear that the defendant is not liable to if 
general average. This is not a general charter- party of affreight - WM 
ment, where the intereſts of ſeveral perſons are truſted to one; but 4 
It is a contract by which one perſon let his ſhip to another for 2 * 
certain price to be paid on certain events, and by the terms of fro 
which every kind of repair is to be made by the owner. By the cat 
ſecond article the owners engaged that the ſhip ſhould be this 
n — 
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« in all things fit for the voyage both at her departure outwards 18060, 
and homewards, and alſo during the whole of the voyage, &c. | 
By the fifth, the defendant was to have the ſhip ſurveyed in India J 2 
previous to her return, and the repairs proper for the homeward Czaxnocr. 
voyage were to be done © at the owners expence.” And by the 

22d Article the defendant was not to pay freight until the final 

delivery of the homeward cargo, even though the ſhip were loſt. 

From every part of the contract it may be collected that it was the 

intention of theſe parties that no freight was to be paid unleſs the 

ſhip returned in ſafety, and that all expences of repairs were to 

be borne by the owners. The only exception is that mentioned 

in the 18th Article, by which it is provided that in the event of 

the goods being loſt or damaged by unavoidable accident and 

neceſſity the owners ſhould ſuffer no loſs, except the freight and 

their proportion of a general average in reſpeCt of any goods that 

might neceſſarily periſh or be caſt overboard for the preſervation of 

the ſhip or cargo. But it appears that theſe expences were in- 

curred in order to enable the plaintiffs to perform their part of the 
contract, without which they would not have been entitled to any 

thing; and therefore there is no ground for their calling on the 

defendant to contribute any proportion towards the repairs and 

other expences at the Cape of Good Hope. 

Reynolds in reply. Although it is not expreſsly found as a fact 
that this damage was occaſioned by a ſtorm, it evidently appears 
that it was by an unavoidable accident, which brings the caſe 
within the rule of general average. According to the defendant's 
argument no queſtion reſpeCting general average would ever 
ariſe, The contracting parties uſually provide for ordinary caſes, 
as in this inſtance, but ſuch contracts not applying to extra- 
ordinary caſes the common rule reſpecting general average mult 
attach here. 

Lord Kenyon, Ch. J. The meaning of a general average has 
for a long time been well underſtood in the commercial world: 
if in the hour of danger maſts are cut away or goods are thrown 
overboard; thoſe who are benefited by the prefervation of the ſhip 
© aretocontribute to the general loſs thereby ſuſtained in proportion 
to their reſpeCtive intereſts. But in this caſe we are delivered 
from all conſideration reſpecting a general average, becauſe we are 
called upon to decide on the particular ſtipulations contained in 
this charter party. Without repeating the different paſſages ſelected 
by the defendant's counſel, I am ſatisfied that the intention of the. 
parties, as it is to be collected from the whole inſtrument, was 
Vol. VIII. | > et. | that 
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1800. that the ſhip was to be kept 1 in repair, and that every thing that 
n neceſſary to enable the ſhip to perform her voyage was to be 
J A Provided by the owners. of the ſhip. Therefore I think that the 
Cnannocx. expences that were incurred at the Cape of Good Hope, iti order to 
put the ſhip i in a condition to complete her vofage, ought to be 
borne by the plaintiffs. | 
Gndsx, J. The only queſtion for our conſideration i is that which 
is ftated at the concluſion of the caſe, on the true conſtruction of 
this charter-party. It is not neceſſary to go through all the dif- 
ferent articles that have been alluded to; it ſeems to me that the 
ſecond i is a guide for us in conſtruing this inſtrument; for by that 
it was agreed that the ſhip ſhould at the expence of the owners 
be kept ſtrong and tight during the whole of the voyage. The 
other articles alſo ſhew that it was the intention of the parties 
that the defendant ſhould not bear any n of che expence of 
keeping the ſhip in repair. 
LAwRENCE, J. This is not a queſtion of WR average, but 
on the conſtruction of this charter-party, namely, whether or not 
all the damages done to the ſhip during the whole voyage were to 
be repaired by the owners; and on this queſtion the ſecond, tenth, 
and twenty-ſecond articles, ſeem decifive againſt the plaintiffs. By 
the ſecond it was ſtipulated that the veſſel ſhould-* at her depar- 
ture outwards'and homewards, and alſo during the whole of the 
ſaid voyage,” be kept ſtrong and tight, „ at the owners' expence.“ | 
By the tenth it is particularly provided that the defendant might at | 
any time during the voyage ſurvey: the ſhip; and if any thing | 
were wanting or deficient the owners'would ſupply it. Now on | 
her arrival at the Cape of Good Hope ſomething was wanting, and 
therefore that ſhould have been ſupplied at the expence of the { 
owners. The eighteenth article alſo affords a ſtrong argument ( 
apainſt the plaintiffs: by that the parties agreed that in caſe any of c 
the goods ſhould be thrown overboard for the preſervation of the 1 
- ſhip or cargo the defendant ſhould contribute his proportion of a 1 
b 
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general average in reſpec of ſuch goods; ; and that ſhe ws that he 
was not to be liable to general average in other caſes. 


P 


LI BLanc, J. This queſtion depends entirely on the conſttuc· 7 
tion of the contract: by that the ſhip owners engaged that they 
' would at their expence keep the veſſel in a proper ſtate of repair =” 
during the whole voyage, in conſideration of which they were to f 
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receive freight on the ſhip's return. In the courſe of the voyage 


certain expences were incurred in 3 the ſhip, and the ſhip 
having 


— — ow. 
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having been repaired the plaintiffs were enabled to bring home 
the cargo, without which they would not haye been entitled to 
their freight z theſe expences therefore cannot be thrown on the 
defendant, but muſt be borne by the plaintiffs who undertook to 
do the repairs. This cannot be conſidered as a caſe of general 
average. | 

Po/tea to the plaintiffs, ſubject as above; and the defendant not 
to bear any part of the expences incurred at the Cape © Good Hope. 


| 2 w_— 


Hawoarn againſt SpRAdds. 


HE defendant was ſued in an action of aſſumpſit by the name 
of John Spraggs; to which he pleaded in abatement as 
follows; © and HE againſt whom the plaintiff hath exhibited his bill 
by the name of John Spraggs in his proper perſon comes and pleads 
that he was baptized by the name of James, to wit at, &c., and 
by the chriſtian name of James hath always ſince his baptiſm 
hitherto been called and "RY &c.;” traverſing in the uſual form 
that he was ever known by the chriſtian name of John. The 
plaintiff demurred; and aſſigned for ſpecial cauſes that by the 
manner of pleading the ſaid James had by his ſaid plea admitted 
himfelf to be the perſon named the defendant in and by the afore- 
ſaid bill of the plaintiff, and alſo that the ſaid James had not 
begun his ſaid plea in the words following, viz. © and Fames 
Sragge againſt whom,” &c. in the uſual and known mode of 
pleading a plea of miſnomer in abatement, &c. 

Manley, in ſupport of the demurrer, referred to the caſes of 
Hixon v. Binns (a), and Roberts v. Moon (6), to ſhew that the 
Court held a ſtrict hand over dilatory pleas, and would not admit 
of a departure from the uſual form of pleading in theſe caſes, In 
dhe latter caſe a plea in abatement of miſnomer beginning © and 
the /aid Richard ſued by the name of Robert, & c. was holden 
bad, being an admiſſion that he was the perſon named defendant 
by the plaintiff's bill; ſo here the word he is equivalent to aid 
in that caſe, and muſt have the ſame conſtruction. 

Reader, contri, denied that it had ever been decided that ſuch 
a plea muſt be penned in any particular form of words. It was 

lufficient here that the defendant ſhewed by his plea that his 
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1800. 


HaworTH 


again} 


SPRAGGS» 


Friday, 
May geh. 


Under a li- 
mitation in a 


marriage ſet- 


tlement to 
the huſband 
for life, then 
to the wife 
for life, then 
to the heirs 
of the body 
of the wife 
and their 
heirs, the 


wife took an 


eſtate tail. 
And tho? 
it was recited 
in the deed 
that the huſ- 
band's father 
conveyed in 
conſideration 
of the mar- 
riage and 

« for ſettling 
and eſta- 


* bliſhing the 


lands, &c. 
to the uſes 
thereafter 
expreſſed,” 
and ſubſe- 
quent uſes 
were added 
in the deed, 
this Court 
would only 
rake notice 
of the legal 
nate; 

and t! bat. 
band and 
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chriſtian name had been miſtaken by the plaintiff, admitting hims | 
ſelf to have been properly called by his ſurname. But 

The Court ſaid that at any rate the plea was defeCtive, in not 
ſetting out the ſurname-as well as the chriſtian name of the de- 
fendant. That ſuch a plea muſt inform the plaintiff what is the 
true name of the defendant : whereas here the defendant corrected 
the plaintiff's miſtake as to his chriſtian name, but neither admitted 
that he was rightly deſignated by his ſurname, | nor called him- 


ſelf by any other ſurname. 
Judgment, reſpondeat ouſter, 


f SS TIRES 1 


 ALPAsS againſt WATKINS. 


HIS was an action for money had and received by the defen- 
dant to the uſe of the plaintiff, brought to recover back 50 /. 
being the depoſit money paid by the plaintiff to the defendant in 
part of 925 J., the purchaſe money contracted for between them of 
a meſſuage called Perry Grove and certain lands ſituate in the 
pariſh of Newland in the county of Gloucefler. On the trial at 
the ſittings after laſt Hilary Term in London the following caſe 
was reſerved for the opinion of this Court. 

The eſtate in queſtion was put up to ſale by auction on the th 
of Fune 1797; the plaintiff was declared the purchaſor in fee 
thereof at 925 J., and paid a depoſit of 530 J. to the defendant on 
account of ſuch purchaſe. The defendant's title to the premiſes 
ſold is as follows; Fohn Watkins the elder, father of the defen- 
dant, being ſeiſed in fee of the ſaid premiſes, by indentures of 
leaſe and releaſe on the 3d and 4th of Fune 1754, (being a ſettle- 
ment made on the marriage of his ſon n Watkins, the defen- 
dant, with Su/annah Stephens) in conſideration of the marriage and 
of 2001, paid to John Watkins the defendant as his intended wife's 
marriage portion and for a competent ſettlement and other provi- 
ſion to be made for the ſaid Sy/annah in caſe the marriage ſhould 
take effeCt and ſhe ſhould ſurvive her intended huſband, and allo 
in conſideration of the great and natural love and affection which 
Jehn Wathins the elder had unto J. Watkins the younger his ſon 
and for his advancement and better preferment in life, and for the 
ſettling conveying e/labliſhing and aſſuring of all and ſingular the 


meſſuoge or tenement lands and hereditaments thereinafter more 


wife having levied a fine, and having agreed to ſel! the efate to a purchaſer from » hom they had 


1eceived part 


depoſit money in an action tor money had and received. 


of the purchaſe money, . this Court would not permit tlie d to recover back. the 


particularly 
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particularly mentioned and deſcribed and thereby intended to be 
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| ſettled 7o the ſeveral uſes intents and purpoſes thereinafter ep aomammmmmme 


and declared, conyeyed the premiſes above mentioned to the 
following uſes; to the uſe of the ſaid 7 Watkins the elder for 
life, without impeachment of waſte, remainder to the uſe of Mary 
the then wife of ſaid J. Watkins the elder for life; remainder to 
the uſe of the ſaid John Watkins the younger (the defendant) for 
life, without impeachment of waſte, remainder to the uſe of the 
faid Suſannah Stephens the intended wife of F. Watkins (the de- 
fendant) for her life, for her jointure and in ſatisfaction of 
dower ; and from and after the ſeveral deceaſes of J. Watkins the 
defendant, and of Suſannah his intended wife and the ſurvivor of 
them, then to the uſe and behoof of the heirs of the body of the ſaid 
Suſannah Stephens by him the ſaid John Watkins the younger law- 
fully to be begotten and of their heirs and aſſigns for ever; and 
for default of ſuch ifſue, to the uſe of the right heirs of 7. Watkins 
the younger (the defendant) for ever. The marriage took effect; 
and there are iſſue of the marriage now living, two ſons and ſeveral 
daughters. hn Watkins the elder and Mary his wife being both 
dead, John Watkins the younger (the defendant) and Su/annah his 
wife in Eaſfer Term 1797 levied a fine ſur conuzance de droit 


ALPAass 


againſt 


WATEINsS. 


come ceo, &c. with proclamations of the ſaid ſettled premiſes. By 


an indenture dated the 11th of April 1797 duly executed by J. 
Watkins the defendant and Suſannah his wife the uſes of ſuch fine 
were declared to be, to the uſe of ſuch perſon or perſons for ſuch 
eſtate and eſtates as the ſaid J. Watkins the defendant and Suſannah 
his wife ſhould at any time during their joint lives by any deed or 
writing by them executed in the preſence of two or more witneſſes 
direct or appoint, and in default thereof to the uſe of . Watkins 
the defendant and Suſannah his wife during their lives and the life 


of the ſurvivor of them; remainder to John Watkins the defendant 


in fee. The queſtion for the opinion of the Court is, whether the 
defendant F. Watkins and Suſannah his wife or either of them are 
ſeiſed of ſuch an eſtate in the ſaid premiſes, or have ſuch power 
olf appointment as will enable them to convey the ſame to the 
plaintiff in fee? If they or either of them are ſo ſeiſed, or have 
ſuch power, then a verdict is to be entered for the defendant; if 

orherwiſe, a verdict for 50 J. is to be entered for the plaintiff. 
Helroyd for the plaintiff. Although it muſt be admitted that 
8. Stephens took a legal eſtate-tail under the marriage- ſettlement in 
LES: PREM 


9 2 — 


1 — 3 —— <0 2. 
7 5 rt 24 worn 
—— nm co 
i 
DT IRE I IT TIER _ 


METAR x5 WILEY 4 ” 3-265" * * * I + 4 
it EC da — £0} tobe, A i 


2 
* by pe 2 — 
— 
EGS 


&- 


EET 


5 
DIY "IE" 


* 


$18 ' CASES W EASTER TERM 


1800. 1754, yet as ir appears by a recital in that deed that it was made 

— for the ſettling conveying and aſſuring of the ſaid premiſes to 

pe 425 the ſeveral uſes thereinafter expreſſed,“ a court of equity would 

gainſt 

Warx1ss. give relief to the parties claiming under the ſubſequent limitations. 

Doran v. Re,, 3 Bro. Ch. Caf. 27, 8. Therefore though the 

defendant coal convey a legal title in the premiſes in queſtion, 

yet as that legal title would be moulded in equity to anſwer all the 

purpoſes of the marriage-ſettlement, and as the plaintiff would 

take this title with notice of that defect, the defendant i is not in a 
ſituation to complete what he engaged to do, namely, to make a 

perfect title to the plaintiff. And as the action for money had 

and received is founded on equitable principles, this Court ſhould 

take into their conſideration the equitable part of the caſe. 

Lord Kenrvon, Ch. J. (ſtopping Walton, who was to have ar- 

gued for the defendant) Sitting in a court of law we cannot take 

notice of an equitable title; and that the defendant could make 

a good legal title cannot be doubted. The plaintiff's counſel 

ſeems to have admitted that ; and if any. authority were wanting 

to ſupport that poſition, I would refer to the caſe of Morris v. 

Ward and others; and as my note of that caſe, which J had from 

Mr. Filmer, is more full than any of the printed accounts (0) of it, 

Iwill read it. It is as follows: Thomas. Wardell ſeiſed in fee 

had iſſue a daughter named Lucretia, and by his will 2oth of 

February 1682 deviſed thus; © I give and bequeath unto my 
daughter Lucretia wife of G. Andrews all my plantation together 

with the negroes, &c., charged, &c., during the natural life of my ſaid 

daughter; Item I bequeath 79 the heirs of the body of my ſaid daugh- 

rer Lucretia begotten or to be begotten and to his or, her. heirs for 

ever, after my ſaid daughter's deceaſe, all my before-named plan- 

tation, &c.; but for want of fuch heirs of the body of my ſaid daughter 

I alfo give and bequeath the aforeſaid premiſes after the deceaſe of 

my ſaid daughter io-my own next heirs and their heirs for ever.” 

The reaſons of the counſel in the printed caſe; It is a general rule 

of law'that when an eſtate is limited to one for life, a limitation 

afterwards to the heirs of the body of that ſame perſon 

creates an eſtate-tail; and though this be in the caſe of a wil), 

there is no reaſon to depart from that rule; for if Lucretia were 

conſtrued to have an eſtate for life only, then the remainder *to 

the heirs of her body” would be words of purchaſe, and then 
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though ſhe had had ſeveral ſons, yet the eldeſt only would have 1800. 
been heir, and the younger ſons would never have taken under that 
limitation, though it was clearly the teſtator's intention that all —— 
her ſons ſhould take by his uſing the word © heirs” in the plural Warxins. 


number. And the ſubſequent clauſe « for want of ſuch heirs of 
the body of my ſaid daughter to my own next heirs and their 
heirs ſor ever” is a further explanation of his meaning, that his 
daughter ſhould take an eſtate-tail, with a remainder to his own 
right heirs.— Signed, N. Fazaterly ; D. Ryder. —This was heard 
before the Privy Council, 18th March 1730, when it was ruled 
that Lucretia took an eftate-tail. The Chief Juſtices. Raymond 
and Eyre aſſiſted at the deciſion. Richard Morris appellant v. 
J. Ward and others reſpondents, from Barbadees.—Judgment 
affirmed.” — Though the above were only the reaſons of the 
counſel-in that caſe, they contain as much good ſenſe and ſound 
law as if they had had the authority of all the judges of England. 
And that was a ſtronger caſe than the preſent; for there the 
queſtion aroſe. on a will, and in order to effectuate the intention 
ol a deviſor a greater latitude of conſtruction is allowed by the 


Courts than in the conſtruction of deeds. But this is the caſe 


of a deed; a deed to uſes, which muſt be conſtrued like a com- 
mon law-conveyance. And there is no caſe from Shelley's caſe 
down to the preſent time in which it has not been halden that 
words in a deed, fimilar to thoſe in this deed, did not create an 
eſtate-tail. If we were to determine otherwiſe, we ſhould en- 
trench on eſtabliſhed rules of law, and we ſhould defeat the 
intention of the parties in this and almoſt every other caſe. 
Croſs remainders could not be raiſed, The conſequences of a 
contrary deciſion were well explained by Lord Ch. J. Wilmot in 
the caſe of Roe d. Dodſon v. Grew (a). I am therefore clearly of 
opinion that, fitting in a court of law, we cannot do otherwiſe 
than determine that as S. Stephens took an eſtate-tail under this 
ſettlement, and as ſhe and her huſband have levied a fine, the 
defendant may make a good legal title to the plaintiff, and con- 
ſequently f 1s not liable to repay the depoſit-· money for which this 
action is brought. 

Fer Curiam, Poſtea to the e 
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Nanday, | | ss and Another again 2 Levy. 


In an _— HE defendant haying been holden to bail on an affidavit made 
bail made by by a Clerk of the plaintiffs”, Rating that © the defendant was 
the — indebted to the plaintiffs in 325 J. and upwards for goods ſold and 
(theplainaff delivered by the plaintiffs to the defendant, and that no offer had 
- 85 been made 70 the knowledge or belief of the deponent to pay the 
England) it plaintiffs or either of them the ſaid ſum of money or any part 


pr np: thereof in notes of the Governor and Company of the Bank of 


gative a ten · England, e. 
— SR. | Wigley moved on a former day in this term for a rule to ſhey 


e cauſe why common bail ſhould not be accepted. 
ledge 4 Marryat, who now ſhewed cauſe againſt the rule, relied on the 
belief of the cafe of Creſwell v. Lovell (a), where it was ruled that the defen- 
clerk, . 7 
dant was properly holden to bail on an affidavit made by a co- 
aſſignee, who poſitively negatived any tender of the debt to him- 
ſelf in Bank-notes or to the other parties intereſted ro the be ef f 


His knowledge and belief. But 
Lord Kenvox, Ch. J. ſaid, in that caſe th affidavit to hold to 
bail was made by one of the parties intereſted, whereas here the 
aſſidavit was made only by a clerk of the plaintiffs, the plaintiffs 
themſelves reſiding in this country (5); and conſiſtently with the 
truth of this affidavit the defendant may have made a tender of 
the debt to either of the plaintiffs, 


Per Curiam, Rule abſolute. 
(a) Ante, 413. (5) Vide Munro v. Spinks, ante, 284+ 


_ 
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The Court HE plaintif having preferred an indictment againſt the defen- 


ere ub dant at the quarter-ſeſſions for an aſſault, the parties agreed 


_— 40 refer all matters in diſpute between them, and entered into 
award A rule 


ef Court, general bonds of arbitration, in which it was agreed that their 


where port fybmithon ſhould: be made a rule of this Court. And now 
of the mat- 


ter agreed to Lanwes moved to make ſuch ſubmiſſion a rule of Court: but 


* Zhe Court thought that ſuch a reference could not comprehend 


made the the ſubject matter of the indictment, ſo as to be made a rule of 


fudject of an = 5 
indictment. Court; and that the words controverſies ſuits or quarre:s” in the 


ſtatute 
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ſtatute ꝙ & 10 W. 3. c. 15. meant only civil diſputes between 
the parties. Therefore they — 
. ä Refuſed the rule. 


— 5 


Nuxx and LADbBROOK E, Aſſignees of WILLIAM WIIs- 
MORE, a Bankrupt, againſt Mary WILSMORE, Exe- 
cutrix of THOMAS WILSMORE., | 


ASSUMPSIT for money had and received by the defend- 
ant's teſtator (in one count) to the uſe of the Plaintiff Nunn 
and one William Peart a former aſſignee ſince deceaſed, and in 
whoſe ſtead the plaintiff Ladbrooke was afterwards appointed, and 
(in another count) to the uſe of the preſent aſſignees; and alfo 
upon an account ſtated with Nunn and Peart. The defendant 
pleaded 1ſt, Non- aſſumpſit; 2dly, The Statute of Limitations ; 
and 3dly, Plenè adminiſtrayit ; on which iſſues were joined. At 
the trial before Buller J. at the laſt aſſizes for E/ex a verdict was 
taken for the plaintiffs for 157/, 115., ſubject to the opinion of 
this Court on the following caſe. | 
The Bankrupt V. Wilſmore, being a trader within the bank- 
rupt laws, and indebted to his brother Thomas the defendant's 
deceaſed huſband in 3oo/., and to Samuel Bullock in 130/., made 
a bill of ſale of his effects dated the 20th of Fuly 1792, as a ſe- 
curity for thoſe debts. The effects thus aſſigned were thereupon 
ſold by Bullock who retained his own debt out of the, produce, 
and in November 1792 paid over the remainder (being the money 
ſor which the action was brought) to T. Wiſſinore on account of 
his debt. T. Wilſmore had received a fortune of about 18004. 
with the defendant his wife, (his own property having been about 
2001. only), but being a man of diſſipated and unſettled turn had 
contracted a number of debts. In September 1793 he and the de- 
fendant agreed to ſeparate upon the terms mentioned in the fol- 
lowing indenture which was executed on the day it bears date; 
and the ſym of 2000. therein mentioned was then advanced to 
him by W. Harvey one of the truſtees. By indenture dated the 
It of October 1793 between Thomas Wilſinore of the iſt part, 
Mary tlie wife of ſaid Wil/more of the 2d part (the defendant in 
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againſt 
-M«CuL- 
LUMs 


Tueſday, 
May I 3 th, 


A deed of 

ti uſt convey» 
ed the leaſe 
of a farm and 
all the gran- 
tor's eſfects 
and all debts 
due to him 
to truſtees in 
conſidetation 
of a certain 
ſum to be 
paid to him 
by one of the 
truſtees, in 
truſt to diſ- 
poſe of all 


the property, 


and out of 
the produce 
to reimburſe 
the truſtee 
the ſum ad- 
vanced by 
him to the 
grantor, and 
all other the 
truſtee's de- 
mands upon 
him, and 
then to pay 
all ſuch debts 
as were juſtly 
due trom the 
grantor as 
the truſtees 
in their diſ- 
cretion 
ſhould think 
proper, the 
ſurplus to be 
holden for 
the benefic 
of the gran- 
tor's. wife 
(whaſe pro- 


perty the bulk of it originally was) as a ſeparate maintenance for her in eo ſequence of a ſeparation 
between them on account of ber huſband's ill uſage : Held that ſuch, deed was not fraudulent or void 
36 again ſt creditors, it appearing fo have been made bona fide at the time, and that all the creditors of 
' the grantor known at the time had upon application to the truſtees received pay ment 'of their debts: 
Held alſo that the wife was not liable as executiix de ſon tort after the death of her huſband inteſtate, 


on account of her polleſliun of this property under the deed of truſt, 


the 
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1800. | the-preſent action), and V. Harvey of Pelden Fanner, and 9. 
—— JW ilſmere the elder of Higham in S»folk, of the 3d part, after re- 
— citing that the defendant had been ill treated by her huſband, and 
WII. that in order to put an end to their differences, and that the ſaid 
T. Wilſmore the younger might no longer ill treat his wife, and 
in order to make ſome proviſion and maintenance ſor her, the ſaid 
T. Wilſmore propoſed that on being paid the ſum of 2001. for his 
on ſeparate uſe he would quit his farm called Pelton Lodge in 
: Pelton aforeſaid and aſſign and transfer his farming ſtock, cattle, 
1 corn, c. houſhold goods and furniture, and alſo all his right 
and intereſt in the leaſe of the ſaid farm and the effects thereon, 
and all debts due to him, unto V. Harvey and T. Milſmore the 
elder their executors, &'c., and not afterwards come near moleſt 
or interrupt his wife or the ſaid truſtees on any pretence what. 
ſoever, and alſo reciting that. Mary Wilſmore and Z. Wilſmore the 
elder had beſought V. Harvey to advance unto: T. Wil/more the 
younger the ſaid ſum of 200/., which he had conſented to do upon 
his giving a bond and the ſecurity of the deed, It was witneſſed 
that in conſideration of the agreement and 2000. to T. Wilſmor: 
the younger in hand lent and paid by W. Harvey at or before his 
ſealing and delivery thereof, T. Wilſmore the younger did aflign 
transfer and ſet over unto V. Keep and T. Wilfmore the elder 
all and ſingular the farming ſtock cattle corn, c. houſhold goods 
and furniture goods chattels and effects whatſoever of him 7. 
Wilſmore the younger then upon or belonging to the ſaid farm 
called Peldon Lodge, or wherever elſe the ſame or any part thereof 
were or ſhould be, together with his right and intereſt in and to 
the leaſe of the ſaid farm, and all ſuch debts as were then due and 1 
owing to him; To hold unto V. Harvey and T. Wi/fnore the ' WW | 
elder their executors, &c.upon truſt that they (the truſtees) ſhould 3 
carry on the farming buſineſs, if they ſnould think fit, or other- | 
wiſe ſell and diſpoſe of the ſaid goods and effects for the belt price, 
&c., and gut in the debts, Wc., and with the money ariſing 
thereby after deducting the expences of ſale, c., upon truſt that 
Harvey ſhould out of the firſt monies ariſing by any of the ways 
or means aforeſaid reimburſe bimſelf as well the ſaid 200/. then 
advanced to T. Milſmore as aforeſaid, as alſo ſuch other ſums as 
were due and owing to Harvey from T. Wilſmoxe the younger; 
and upon further truſt that they (the truſtees) out of the produce 
of the farming bufincfs or out of the monies ariſing by ſuch ſale 
or debts ſhud pay and diſcharge all or ſuch part or parts of the 
debts as were juſtly due and owing from him the ſaid /. V1 
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more the younger, and which he had given an account of as they 
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I. Harvey and T. Wilſmore the elder ſhould in their diſcretion — 


think proper; and upon further truſt that the truſtees ſnould pay 


Nuns 


againſt 


and apply the overplus ariſing from the carrying on and managing Wienoas, 


of the ſaid farm and buſineſs, or by ſuch ſale as aforeſaid of the 
elfects and of the ſaid debts ſo to be received as aforeſaid, unto 
the ſaid Mary Wilfmore to and for her ſole and ſeparate uſe be- 
nefit and diſpoſal, and with which T. Wil/more the younger ſhould 
in no wiſe intermeddle. Then followed a power of attorney from 
Wilſmore the younger to collect the debts then due to him; and 


a covenant to leave the ſaid farm, and not to intermeddle there- 


with or to moleſt the defendant or the truſtees. —In purſuance of 
this deed the defendant's huſband left the farm (though he re- 
turned and was received by the defendant as a viſitor there for a 
ſhort time in the following ſummer) ; enliſted himſelf as a ſol- 
dier, and died in the latter end of the year 1794 inteſtate z the 
defendant being ſued as executrix de ſon tort, The truſtees en- 
tered upon their truſt immediately after the execution of the 
above deed, employed an auctioneer, and had the effects valued 


and put up to public auction in March 1794; and paid the ex- 


pences of ſale, duty, c. No ſuch account of the debts due from 
the teſtator having been given to the truſtees as mentioned in the 
deed, they on the roth of April 1794 advertiſed in the Chelmsford 
Chronicle for all his creditors to meet, that his debts might be diſ- 


charged; and they paid all ſuch creditors as ſent in their demands 


20s. in the pound; after which there remained a balance of 
329/. 195. 1d. excluſive of the value of the leaſe and certain ar- 
ticles of houſehold furniture and ſtock to the amount of 11127. 
bought in by one of the truſtees at the auction, though not paid 
for; and which remained in the detendant's poſſeſſion on the farm 
at the time of the huſband's death and alſo at the commencement 
of this action. The leaſe, which was of the value of about 5007. 
had been granted to the deceaſed T. Wilſinore jointly with his fa- 
ther, the truſtee, and it contained the uſual covenant and proviſo 
againſt aſſignment. The defendant's huſband alone ſtocked and 
carried on the farm until the deed of ſeparation. The defendant 
has conſtantly reſided on the farm ſince, and received the benefit 
of carrying on the ſame, by the produce thereof being from time 
to time paid over to her by the truſtees. On the 23d of Novem- 
ber 1793 a commiſſion of bankrupt iſſued againſt V. Wi/more, 
founded on an act of bankruptcy committed previous to the bill 
of ſale to Bullock and Thomas Wi more on a proper petitioning 

| creditor's 
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1800. creditor's debt to ſapport the commiſſion. The plaintiff Nunn and 

the deceaſed V. Peart were duly choſen aſſignees under the com. : 

AP, miſſion upon the 21ſt of December 1793 ; and after the death of 
Witinons. Peart, which happened about the year 1797, the plaintiff Lad. 

brocke was duly appointed co-aſſignee with the other plaintiff in g 

his place, and the uſual aſſignment was executed to them upon 

the 12th of Augiſt 1798. The defendant in a converſation ſhe 

had with Bullock about the money received under the bill of ſale | 

whilſt her huſband was living abſent from her under the deed of ; 

ſeparation, and ſoon after the iſſuing of the commiſſion, ſaid, 

** now we ſhall have to pay this money again 3” And, in another F 

converſation about the time of the ſecond aſſignment under the F 

commiſſion, ſhe ſaid, “after all the affairs were fettled there . 

would be clear 3oo/. or 400. to ſpare, excluſive of the value of ; 

the leaſe.” The writ in this cauſe was iſſued on the 27th of May ; 

1799. The queſtion for the opinion of the Court, is, Whether - 

under the circumſtances of this caſe the plaintiffs are entitled to , 

recover? If the Court are of opinion that they are, then the ver. 6 

dict to ſtand; otherwiſe a nonſuit to be entered. K 

Marryat "46 the plaintiff” Two queſtions ariſe on this caſe; i 

The firſt upon the plea of plenè adminiſtravit; The other upon 0 

the Statute of Limitations. iſt, Upon theſe pleadings the defend- 0 

ant admits herſelf to be executrix, and only tenders iſſue upon the 7 

amount of aſſets. But the queſtion will be, whether her poſſeſ. * 

ſon of the property under the deed of truſt fet out in the caſe 5 

will excuſe her from being liable at all events as executrix de ſon 10 

tort. Unleſs that deed were valid, it will be ſuſhcient in order to 14 

charge the defendant in that character to ſhew that ſhe was in A” 

poſſeſhon of the inteſtate's property after his deceaſe; and whether 3 

that poſſeſſion were in her own right or as ſervant to the truſtees 1 

is immaterial, according to Padget v. Prięſt and Porter (a) ; though 1 

it ſufficiently appears that ſhe was beneficially intereſted, and that F 

the truſt was created principally on her account. Now the deed 1 

was void at the time on the ground of its being fraudulent againſt E 6 

creditors as well at common Jaw as under the ſtatute 13 Eliz. 1 

c. 5. J. 2. That ſtatute enacts that © every grant alienation, &. TI'S 

of lands goods and chattels, or of any leaſe, &c. with intent or Ei 

purpoſe to delay hinder or defraud creditors, &c. ſhall be deemed 1 


and taken only as againſt the perſons hindered delayed and de- | 
frauded by ſuch fraudulent deviſes and practices to be utterly | 


(a) Ante, 2 vol 97. 
| void.“ 
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void.“ The proviſions of that ſtatute are nearly the ſame as thoſe 
of the 1 Fac. I. c. 15. / 5. reſpecting the avoiding of ſuch con- 
veyances made by bankrupts. It avoids all voluntary transfers of 
his property unleſs for a valuable conſideration, or on the mar- 
riage of his children, Now this was a voluntary aſſignment by 


the inteſtate of all his property, even including his debts, to the 


truſtees; and the conſideration of 200/. therein ſtated to have been 
paid to him by one of thoſe truſtees was very inadequate to the 
value of the property conveyed. It is true that in the truſt deed 
a proviſion is apparently made for creditors, but that was fraudu- 
lent and colourable on the face of it; for it only provided abſo- 
lutely for payment of the demands of Harvey one of the truſtees; 
and as to all other creditors, it was diſcretionary in the truſtees 
whether or not they would pay them; for they were only to pay 


all or /uch parts of the debts of the inteſtate as they in their di/- 


cretion ſhould think proper; and the overplus was to be holden in 
truſt for the wife. The effect of this deed was to hinder or de- 
lay all-thoſe creditors whom the truſtees might not think proper 
to pay, or did not in faCt pay, and to change their remedy againſt 
the inteſtate's effects; and it now appears that in fact it has ope- 


rated to the delay of the plaintiffs whoſe right accrued by relation 


of law prior to the bill of ſale to the defendant's huſband, although 
they were not in a capacity to enforce it till afterwards. In 
Hungerford v. Earle (a), where a father made a voluntary ſettle- 
ment to truſtees to raiſe money to pay his debts therein mentioned 
and portions for his younger children, reſerving 50. per annum 
to himſelf for life, with remainders over to his family, it was 
deemed fraudulent and void even as againſt creditors who became 
ſuch ſeveral years after the ſettlement (5). There is no difference 
in principle whether the reſervation be 1n favour of the party 
himſelf as well as his family, or of any part of his family alone, 
As to the ſecond queſtion on the plea of the Statute of Limita- 


tions; by the 21 Jac. 1. c. 16. / 3. the aQion muſt be com- 


menced within fix years next after the cauſe of action. It muſt 
be admitted that the time 1s to be computed from the period when 
any perſons whom theſe plaintiffs repreſent had a right of action; 
but that cannot refer back further than to the original appoint- 
ment of the aſſignees under the commiſhon againſt V. Wil/more 
for as againſt him the bill of ſale from him to his brother and Bul- 


(a) 2 Vern, 261, 
(5) In that caſe the parties continued in poſſeſſion after the ſettlement made, 


lock 
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1800. hel was binding, and the aſſignees under his commiſſion had fot 
Uni thc fiſt time the power of diſputing the validity of that bill of 
_ ſale, and of maintaining an action to recover the value of the pro- 
WirstonkE. perty ſo diſpoſed of; and ſix years had not elapſed between their 
appointment and the time of ſuing out the writ in this caſe, It 
is true that the right of the aſſignees when appointed relates back 
to the time of the act of bankruptcy committed; which in this 
cafe is more than the 6x years; but that relation only takes place 
ſo as to avoid meſne acts of the bankrupt, but not fo as to put 
them in poſſeſſion of his property or to enable them to ſue for it 
until their actual appcintment as ſuch aſſignees. Kiggil v. Player, 
Salk. 111. Neither was there any right of action at all until 
W. Wilſmore was declared a bankrupt for the —__ alone 
difaffirmed the bill of ſale; and until the aſſignment under the 
commiſſion the property was not transferred out of the bankrupt. 
Cary v. Criſpe, Salk. 108. So where one received the money of 
an inteſtate after his death, and being ſued by the adminiſtratrix 
pleaded the Statute of Limitations, it was holden that the cauſe of 
action did not accrue until the letters of adminiſtration were 
granted; from which time the ſix years were to be reckoned, and 
not from the receipt of the money. Cary and Wife v. Stephenſon, 
Salk. 421. Skin. 555. and Carth. 335. It is true that that caſe 
finally went off on another ground; but the ſame point in prin- 
ciple was adjudged in Sanford's caſe (a) there cited; which wasa 
caſe on the Statute of Fines ; where one, who had a future inte- 
reſt, but no preſent right of entry at the time of the fine levied, 
died, and the five years paſſed, and afterwards adminiſtration was 
granted; and it was ruled that the adminiſtrator ſhould have five 
years to ſue from̃ the granting of the letters of adminiſtration, for 
none had title of entry before. But at any rate this caſe is taken 
out of the Statute of Limitations by the advertiſement of the truſ- 
tees in 1794 for all the creditors to come in and have their debts 
diſcharged, and alſo by the converſations of the defendant with 
Bullock after November 1793 and in Auguft 1798, the writ on R 
which this aCtion was commenced. having been ſued out in May x 
1799 | 4 
Lauer for the defendant: As to the firſt queſtion, e on the va- 14 
lidity: of the deed of truſt, there was neither fraud in fact nor in b 
law in the execution of it. It does not appear but that Thomas LY 
_ Wilſmore was poſſeſſed of ſuſſicient property at the time to dif- 6 
charge all his debts; nor does it appear that any creditor who | 


(e) Cited in Sus caſe, Cro. Fac, 61. and 5 Ce, 1236 
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applied was refuſed payment by the truſtees: but it does appear 1800. 
that they advertiſed for all claimants to come in, and that ſuch a 


did ſo received 205. in the pound. The latter part of the clauſe, 


giving difcretion to the truſtees to pay only ſuch parts of the debts W 


as they in their diſcretion ſhould think proper, was meant only 


to enable them to diſcriminate between ſuch parts as they thought 


juſt and ſuch as were otherwiſe, according to the.firſt part of the 
clauſe. There was a good conſideration for the deed moving from 
one of the truſtees, viz. 200/. which was the full amount of the 
huſband's capital at the time of his marriage; and the truſtees 
after paying the debts were to ſtand ſeiſed of the ſurplus to the 
uſe of the wife to whom the bulk of the fortune originally be- 
longed; and who was driven to ſeek a ſeparate maintenance from 
her huſband on account of his ill-ufage of her: The conduct of 


the truſtees and of the defendant was conſiſtent with the terms of 


the deed; for the truſtees took poſſeſſion of the property, and 
have always retained it ſeparate from the control of the huſbandz 


ſo that they have not permitted him to gain a falſe credit with 


the world in reſpect of the poſſeſſion of this property, upon which 
diſtinction many of the caſes have turned, and which, where it 
has been proved to have happened, has always been conſidered as 
a badge of fraud. If then the intention of the parties to the deed 


were fair at the time, and in fact no exiſting creditor were hin- 


dered or delayed, it is not competent to any perſon who was not 
a creditor at the time to object to it now. And it would be new 
in principle and in practice to decide that a deed which was fair 
and juſt at the time ſhould afterwards become fraudulent and 


void by a legal relation back from a ſubſequent period. But, ſe- 
condly, if by relation of law the plaintiffs were to be conſidered 


as creditors at the time of the deed, ſo as to avoid it for their be- 


nefit, the relation muſt alſo bind them in all other reſpects; and 


then the Statute of Limitations will operate as a bar to their re- 
covery in this action. The right of action mult be coeval with 
the afſumpſit which the law raiſes; for the law does not give a 


tight without a remedy. It is admitted that the caſe of Cary and 


wife v. Stephenſon (a) was not ultimately decided on that point. 
The queſtion there was not on the non-aſſumpſit infra ſex annos, 
but upon the ſpecial matter replied, which the Court held defec- 
tive; and fo (fays the Report) the caſe went off. And Scnford's 
(b) caſe was ; a deciſion upon another ſtatute. Then as to the ex- 


(0 Salk, 421, Su. 555. and Carth, 333. (6) Vide Cro, Fac. 4 05 5655 1 123 75 
4258 l 5, preſs 
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preſs promiſe relied on here to take the caſe out of the Statute of 


—— Limitations that is evidence on which a jury only can decide; ; 


NunN 


againſt 


[the Court aſſented to this, and ſaid if the caſe were to depend 


W3i5m0zz. upon this point, it would be neceſſary to order a ſecond trial.] 


Marryat in reply. The clauſe in the deed referred to is not 
to enable the truſtees to pay a// juſt debts, but all ſueh juſt debts 
as they ſhould think proper. The payment of 2007. by the truſtee 
was no conſideration at all; for he was to be repaid out of the 
ſale of the effects. And even if it were'a conſideration, it would 
not avail ; becauſe it was paid with full notice of all the circum. 
ſtances, and of the object of the aſſignment. Cadogan v. Kennett, 
Cop. 434+ It does not follow that the right of action will have 
relation back, becauſe the right itfelf of the aſſignees has ſuch re- 
lation to the time of the act of bankruptey. A right of action 


cannot be ſaid to exiſt when no perſon can exerciſe it. It is ſuf. 
pended till the right of property is veſted in ſome-perſon by whom 


it can be exerciſed. The promiſe in law ariſes from the liability 
of the defendant to anſwer for the debt; but no ſuch liability ex- 
iſted until the commiſſion iſſued and the aſſignees were appointed. 

Lord KEN VON, Ch. J. Without confidering the harſnneſs of 


this demand on the part of the plaintiffs, 1 think that they cannot 


recover; and my opinion proceeds on the merits.of the caſe, on 


the validity of the deed of October 1793« This queſtion does not 


ariſe on the ſtatute of James; if indeed a commiſſion of bankrupt 
had been taken out againſt the defendant's huſband, this deed 


would have been ipſo facto an act of bankruptcy, becauſe it was 


an aſſignment of all his property. But, putting the bankrupt- 
laws out of the caſe, a debtor may aſſign all his effects for the be- 


nefit of particular creditors. With regard to the ſtatute of Eliaa- 


| beth, that act contained, no doubt, wiſe proviſions as applicable to 


the caſes to which it was meant to apply. And if this deed were 
either actually fraud ulent, or voluntary from which the law infers 
fraud, then the conſequence inſiſted upon by the plaintiffs would 
follow, and the defendant would be obliged to repay this money. 
But that it was not fraudulent in fact is perfectly clear; nor do. 
] think that it was voluntary. Confider what was the condition of 
the parties; the huſband and wife were living together on bad 


terms; the former was ſquandering away the property and ill-treaty, 


ing the wife, and in order to prevent his ill-uſing her in future, and 
to prevent her inſtituting a ſuit in the Spiritual Court, and to put an 


end to all differences, and i in confideration of 200/. advanced by 
3 „ O00 
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one of the truſtees, this deed was executed. It is ſaid however 
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that this was inerely a loan of the 200 J. by the truſtee: but I do 


not ſee why this was not a conſideration to ſupport the deed. In 


deciding queſtions of this kind the courts have always diſavowed 


inquiring whether or not the confideration be equivalent; they 
will not weigh it in very nice ſcales if it be an honeſt tranſaCtion. 

Then what was done for this valuable conſideration ? a proviſion 
was firſt made for the huſband himſelf; he was to receive 200/., 


the amount of his own property; then proviſion was made for the 


payment of all his juſt debts ; and laſtly the reſidue was to be a 
proviſion for the wife ſo ill-uſed and ſo deprived of an appeal to 
the laws of her country for alimony. I admit that, if this were a 
voluntary deed, the law ſays it is fraudulent : but I conſider this 


deed as having been made for a valuable conſideration and not 


voluntary. I read over thoſe parts of the deed not ſet forth in the 
caſein order to ſee whether or not the truſtees had indemnified the 
huſband againſt the future debts of the wife; and though the deed 
contain no covenant of that kind, much was to be done by the 
truſtees z they were to enter on the farm and to be at the expence 
of carrying it on. Very ſmall conſiderations have been holden 
ſufficient to give validity to a deed ; where in framing family ſet- 
tlements limitations are made in favour of the diftant branches of 
the family, ſuch remainders are not conſidered as voluntary if the 
object of the parties in making the ſettlement were fair and ho- 
neſt : but this is a much ſtronger caſe, for here there was an im- 


mediate conſideration z independently of the proviſion for the 


huſband, he was relieved from the conſequences of a ſuit in the 
Spiritual Court, Nor does it appear that there were any debts 
of the huſband that were not ſatisfied: the contrary rather appears; 
it being ſtated in the caſe that, in conſequence of an advertiſement 
inſerted in the public papers for his creditors to come in, all who 
ſent in their demands received 20s. in the pound. Therefore on 
the merits of this caſe, leaving the other queſtion reſpecting the 
Statute of Limitations untouched, I am of opinion that this deed 
was not only a fair and conſcientious deed as between the parties 
| butalfo that there was a good confideration for it that delivers it 
| from all objections by thoſe who now wiſh to impeach it, and 
conſequently that the plaintiffs cannot recover in this action. 
Grose J. The principal queſtion turns on the validity of the 
detd to the truſtees : if that deed were fraudulent as being made 
for the purpoſe of deceiving creditors, or if it were fraudulent in 
Vol.. VIII. Mm law 
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af) that there was 172 aal fraud in it; no creditor was prejudi ced 
. by it; every creditor aſter the-advertiſement in the papers came 
in and received the whole amount of his debt. Then was this a 
voluntary deed; and fo legally fraudulent; my Lord Chief Juſtice 
has ſhewn that it was given for a valuable copſideration, and has 
goue into this a ſo Folly, that I, cannot add nn he has 

ſaid. | 7 


14 8 
WAP 213 j 
- . 


- LAWRENCE 1. It i is Gaiden chat 5 5 was no Sotention; in 
any of the parties to the deed to commit a fraud. It does not ap- 
pear that any creditor was to be excluded, though that part of the 
deed is awkwardly worded. It could not have been intended that 
the plaintiffs in this action ſhould be defrauded; for they did not 
Eexiſt in the character of creditors at the time when this deed was 
made. With regard to the ſuppoſed want of conſideration; the 
wife had a right under theſe eircumflances to apply to the Spiritual 
Court for alimony ; but it was not neceſſary ſor her.to take that 
- ſep if the huſband were inclined to make-a proviſion for her 
without. Therefore I cannot ſay from any thing that appears in 
the caſe that any fraud was intended to be practiſed on the credi- 
tdrs of the huſband, or that this muſt be conſidered as a voluntary 
. deed for which there was no conſideration 3 and if m_ ſecond 
queſtion does not ariſe here. tans) t6 % lob 50 o 


L BLANC J. The queſtion is whitthier of not this dced were 

| fraudulent or voluntary and without any good confideration. 

Whether or not a deed is to be conſidered as fraudulent with 

8 2 ge to creditors muſt depend on the motives of the party ma- 

being the deed. Now at the time when this deed was executed 
there was no debt due from the buſband to the plaintiffs; no 

/ commiſion- of bankrupt had then been taken out againſt V. Ii. 

mate, nor does it appear thatthere was then any reaſon to apprehend 

ttzat a commillion would be afterwards taken out. But the huſ- 

os wi ? ebend being liable to be called upon to anſwer in the Spiritual 

curt fot his conduct to the wife, executed this deed; by which 

3 "proviſion was' made-not only for his wife but alſo' for the pay- 

mient of all his creditors. And it appears that all the creditor 

v bo made any demand upon this eſtate received the whole of their 

- .--» "tebts. Therefore I think that this deed can neither be conſidered 

4 aQtually fraudulent with th relpert to che creditors in general ot 
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1 8 was an action on the caſe to recover damages aa 4 The owners 


F 
defendants for not delivering according to their contract cer- — 
tain goods of the plaintiff at Stockrvith in Nottinghamſhire, which ben arg 


were ſhipped on board the defendants' veſſel at Hull. On the having given 


trial at Notting ham before Mr. Baron Chambre a verdict was found Hablie no- 


tice that 


for the plaintiff, damages 79“. 11s. 5 d., ſubject to the opinion of chey would 


t b a 
this Court on the following caſe. > for 


Meſſrs. Martin and Roth who are public wharſingers i in Hull _ pee 
e, excep 


ſnipped the plaintiff's goods at Hull in March 1799 to the value the tos were 


of 1061. 186. 5d. with the goods of ſeveral other perſons in the . 


defendants? veſſel to be carried from thence to Stach with, which is of carein the 
between Hull and Gainſborough, for the carriage of which goods Oy OY 


eves in ſuch 


it was underſtood but not expreſſed by the parties that the cuſs cafe beyond 


10l. per cent. 


tomary freight was to be paid by the plaintiff to the defendants; unleſs extra 


freight were 
but no agreemetit was entered into by the plaintiff for the payment . va 


of any extra freight by way of indemnity or inſurance againſt maiter of 


riſk or loſs,” The veſſel at the ſame time took in other goods at — 


Hull to be delivered at Gainſborough. The freight of the carriage on board the 
of gopds from Hull to Stockwith is the ſame as from Hull to 3 
Gainſboreugh. The veſſel had before the voyage in queſtion taken carried from 


in goods, at Hull for Stoch-with and Gain/borough, and had ſome- NEED 


times delivered the goods for Szockwith at that place without carry- ee, 
ing the ſame forward to Gainſborough and at other times had car- and C.) and 
ried the Stocbauitß goods forward to Gain/borough and delivered 25 the vel. 


the ſame at $zockavith in returning from Gaim/borough. On the el paſſed by 


B., without 


voyage in queſtion the plaintiff's goods were delivered to the Maſ- gelisering 


ter of the defendants' veſſel by a clerk or ſervant of Meſſrs. Martin — prone 


and Rooth on condition that he would deliver them at S/och201th as there, bd | 
he paſſed hy in his way to Gain/borough, which he (the maſter) eee 


expreſsly undertook to do. The undertaking. to deliver the C. withour 
any want of 


plaintiff's goods at Stoch1with as laſt aforeſaid was mage by he Oe, 


maſter of the defendants! veſſel without the privity or knowledge ONS 


of the defendants. It is not uſual for the maſter, to confer pre- gyner of the 


viouſiy with the owner of the veſſels as to the terms on which he veel was 


reſponſible 
to the plain- 


tiff for the whole loſs in an action on the contra” 
M m 3 16 


becauſe without 1899. : 
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1800. is to take goods on board, he having a general authority or 
—— diſcretion to receive and convey goods for the cuſtomary freight 


ELLIS 


from Hull to Stoclauith and Gainſtorough as aboye mentioned 


Tons 1 The defendants” Veſſel. arrived i in perfect ſafety at Stockwith, and 
oo the maſter ſtopped and delivered ſome part of the goods which 


were conſigned there, and was particularly requeſted by Mr. Dales 
(a wharfinger at Stockwith) to deliver the remaining part of the 
goods which he had on board for Stochwith; but the maſter wich- 
out the privity or knowledge of the defendants refuſed to deliver 
ſuch goods, alleging that he was unable to deliver them by reafon 


of their being underneath the goods intended to be delivered at 
Gaiꝝſborough. In proceeding from Stockwith to Gainſborough the 


defendants. veſſel without any want of ordinary care or attention 
of the maſter or crew ſunk in the river Trent, whereby. the 
plaintiff's goods were damaged. The proceeds ariſing from the 
fale of the plaintiff's goods in their damaged ſtate, amounting to 
18/. 105., were received by the defendants, and have ſince been 
paid into court, and being deducted from the above ſum of 
1061. 181. 5 d. reduces the plaintiff's demand to 891. 87. 5 d, 
upon which laſt mentioned ſum the defendants have alſo paid into 
court the ſum of 10 /. per cent. In September, and Octaler 1798 
printed hand- bills, of which the annexed is a copy (a), with the 
names of the defendants and of ſeveral other owners at the foot 
thereof, were left at the reſpective dwelling-houſes of the mer- 


chants and wharfingers in Hull, and were alſo poſted up at the 


Exchange and. Cuſtom- Houſe and at the Wharfingers* ſtaiths and 


Warehouſes and in other public parts of the town of Hull, but the 
Fame were not publiſhed in the Gazette or in the London or Pro- 
vincial Newſpapers. Martin and Roth, by whom the plaintiff's 


goods were ſo ſhipped in the defendants* veſſel; had/ſuch printed 


Hand-bills leſt with them, and knew the contents thereof, previous 
to the time when they ſo ſkipped the ſame, but had not given any 


information thereof to the plaintiff, who is a grocer and reſides at 


Mensfietd i in the county of Nottingham ; ; nor did the plaintiff know 


of any fuch notice having been given by the defendants. The 
we for the 9 of the Court i is, WEE the defendants 


( Tt ſubſtance of that notice was that i in "Rt the owners & cefſelswhutd "a be 
anſwerable for any loſs or damage that might happen to any cargo, unleſs ſuch toſs or 
damage ſhould be occaſioned by the want of ordinary care and diligence in the maſter and 
crew, in which caſe they would pay 10 J. per cent. upon the loſs or damage, provided 
ſuch payment did not exceed the value of the veſſel ;---but that they were willirg to inſute 
2gainſt all accidents on receiving extra freight in proportion to the value, &c 

2 4 | are 


im Tux FoxTrETH TAIR or GEORGE III. 
ne liable to pay any further ſum beyond what they have paid 
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into court; if they are ſo liable, then the verdict to ſtand; if 


otherwiſe, a verdict to be entered for the defendants. 
When this caſe was called on for argument 


counſel) 'aſked whether the defendants were not at all events liable 
in this action, they having had an opportunity of delivering the 
goods at Stoct with in ee before the OM PN n 
Gainſborough ; | 

Balghy," for the ects, anſw wered a this was an aCtion on 
the contract for not ſafely carrying and delivering the goods at 
$!:chw#ith, and that the non-delivery of the goods there was owing 
to the miſconduct in the maſter of the veſſel for which the de- 
fendants were not anſwerable in this form of action, and that if 
ur were liable at all the action ſhould have been for the tort. 

Lord Kenyon, Ch. J. Perhaps as between the defendants and 
their ſervant; the maſter of the veſſel, this was miſconduct in the 
latter; but as between the defendants and third perſons the former 
are anſwerable upon their contract. The maxim applies here 
reſpondeat:ſupertor. ' The caſe is ſhortly this; this veſſel belonging 


to the defendants, trading from Hull to Gainſborough, took on 


board ſome. goods belonging to the plaintiff . which were to be 
delivered at-Stockavith.; the veſſel went ſafe as far as Stockawith, 


and there delivered part of the cargo; but the maſter of the veſſel 


finding it inconvenient. to delirer the reſt there proceeded on her 
voyage and ſunk before her arrival at Gair/borough. The defend- 
ants (the owners), are called upon to make good the loſs that 
happened ta the plaintiff's goods; and as the veſſel reached Stacks 
with in ſafety and might have delivered the plaintiff's goods there, 
Ichink that this action may be maintained. Fr though the loſs 
happened in conſequence of the miſconduct of the defendants 

ſervant, the ſuperiors (the defendants) are anſwerable for it in this 
action. The defendants are reſponſible for the acts of their ſer- 


. 0 


vant in thoſe thiugs that reſpect his duty under them, though they 


are not anſwerable for bis miſconduct in thoſe things that do not 


ꝛeſpect his duty to them; as if he were to commit an aſſault wp 


on a third perſon in the courle of his * 
Fer Guriam, TOY a Poſtea to the plainif, 
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Lord Kenvow, Ch. J. (addreſſing himſelf to the defendants' m_ 
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Aer ns was an action on the caſe) agaiuſt * ſheriff of Landon 
fo = M 97 For having fuffered one Vn. Chaytor to eſcape who had: bren 
pott, anger. arreſted by virtue of a vrit ĩſſued againſt them at the ſuit of the 
be of the plaintiff for a debt of 34/. 105., and for having afterwards. made 


commiliot--a falſe return of yon eſt inventus to the ſaid writ. At the trial 
a dividend of before. Lord Kenyon at Guildhall a verdict was taken for the plain- 
1 tiff, with liberty for the defendant to move this Court to enter a 


om arreſt at nonſuit if they ſhould be of opinion that Chapter was privileged 


then from arreſt at the time under the circumſtances as to which the 
_— facts appeared to be theſe. Þ _ z no bab 


though ſeve-' 5 In Nouember 179 ga commiſſion of — againſt Cloy- | 
der bin len dcr, under which he was duly declared a bankrupt, and the uſual 
examination. proceedings were had. His laſt examination was in . Fanyary 
1796, and in the ſame year he obtained his certificate. The debt 

to the preſent plaintiff acerued after wards. A meeting of the com- 
. \miſhoners was advertifed for the gth of October 1799 at Guildhall 
Jor the purpoſe of declaring a dividend of the bankrupt's eſtate, 
hic meeting the bankrupt had verbal notice to attend from the 
meſſenger to the vommiſſion, but had received no regular ſum- 

mons from the commiſſioners. It appeared to be uſual to give 
- ſuth norices to bankrupts, as their attendance on ſuch occaſions 
ns frequently found neceſſary in order to explain queſtions which 
dbariſe reſpecting their accounts; and in fact the bankrupt in this 
Anſtance had been àppointed to collect ſome of the debts due to 
dis eſtate. The bankrupt obeyed the notice; and was giving li 
+ attendance at the time the commiſſioners were aſſembled for the 
purpoſe of making the dividend when he was arreſted by the 
Sheriff's officer at the ſuit of the plaintiff. But the matter being 
immediately repreſented to the commiſſioners, and their protec- 
tion de manded on behalf of the bankrupt, they cauſed it to be ſig- 
nified to the officer that the bankrupt was then attending their 
meeting in diſcharge of his duty, and that if he were detained 
under the arreſt. the Lord Chancellor on petition to him would 
commit the officer for a contempt; whereupon ener; de- 

clined keeping the bankrupt in euſtodſ x. 

» Mingay and Manley ſhewed cauſe againſt a rule obtained for 


ſetting aſide the verdict and entering a nonſuit. This is an attempt 
| to 
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to extend the ne of the bankrupt's i from arreſt much 
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further than is warranted by the acts of parliament or by any ad- — 

judged caſe. By the ſtat. 5 Geo. 2. c. 30. J. 5. the bankrupt is 2 
rivileged from arreſt during the forty-two days allowed by the Frownn. 

act for his ſurrender and examination, or for ſuch further time as 


ſhall be allowed by the Lord Chancellor for that purpoſe, or, ac. 
cording to the laſt decided caſe of Davis v. Tratter (a), dur ing the 9150 


enlarged time given to him by the authority of the commiſſioners .- 


themſelves for completing his examination. 
nation had been completed ſeveral. years before; and if his privi- 


Jege be notwithſtanding to remain, it will be difficult to draw the 


But here his exami- 


line and ſay when it is to ceaſe. In the caſe Ex parte Turner (3) | 


Ld. Hardwicke was of opinion that the bankrupt's privilege 


from atteſt could not extend ſurther than the forty-two days or 
the entirged time at moſt. Phe caſe of Kenyon v. So/omon'(c) 


proceeded on the ſame ground. Beſides, there is no pretence 


here to ſay that the baakrupt was attending by the authority of 
the commiſſioners; for he had not been ſummoned by then, wot 
and his attendance. was purely voluntary, | 

Lord K ENVvON, Ch. J. As to the laſt obſervation; it. mak * 
taken that the bankrupt was attending by virtue of the authority 
of the commiſſioners; for he received the uſual notice to attend, 


and the commiſſioners afterwards adopted the act of the meſſenger. 
On the principal queſtion I think that the bankrupt was privileged 


from the arreſt. And my opinion does not proceed upon the 
words or couſtruction of the ſtatute of Geo 2., but on general 
prineiples; eonſidering: the bankrupt in the character of a witneſs 
or party (d) attending commiſſioners employed under the autho- 
tity of an act of parliament, ſitting in the nature of à court in 
the adminiſtration of juſtice. 
perſons ſo authorized be required in order to give them material 
infotmation on the ſubject of their iuquiry, it cannot be made a 
| queſtion whether or not he is entitled to protection from arteſt 
upon ſuch an occaſion. 
dommiſſioners are a Court of Juſtice ſufficient for the purpoſe! of 
- en their wenne N at leaſt EY: pl Ny Chan- 


Il the attendance of che party on 


It was ſaid by Lord Henley (e) ihat the 


1 
; \ 7 2 N. 
34191311 ; $133 0 +} 4 $34 


"ww 276 47 5¹¹ ay 1 Atk. 148. "(of 2b, pat Ion 
(aj Vide'r Brow. 1 5. But where the party comes without procels or geceffity th 
ic is ſailf be it not pri rileged eundo et redeundo. Anon, Salt. . © i} 3; mon 

(e] Ex parte Stowe, 15th of denn 1762, Vide 2 S. . * lle 
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1800. cery if not by themſelves. If ſo I cannot: diſtinguiſh between the 
— ciſ:;ocf a witneſs and that of the party himſelf (a);7whoſe'preſence 
1 may be equally neceſſary to explain his own caſe. Et vbi eadem 
rei eſt ratio idem eſt jus. Then as to their being no compulſion on 

the bankrupt to appear in this caſe, it is not neceſſary to the pro- 
tection of a witneſs in ordinary caſes that he ſhould have been 
compelled to give his atrendance by being ſerved with à ſub. 
pena, if upon application to him he were willing to attend with. 
out one: but here that queſtion does not ariſe, becauſe the com- | 
miſſioners adopted the act of the meſſenger. | 
© Lawrence J. referred to a caſe of Netley in the Pachijnits Tr* 
1788, mentioned in the laſt edition of Com. Dig. tit. Privilege 
(from arreſt) where it was holden that the party to a cauſe was 
privileged from arreſt for debt during his attendance on an at- 
bitration under a rule of niſi 72 6 | 


Per Curiam, © Rule adler (b). 
ws e N Marryat were to have argued in {upport'c of the 


(a) Vide bg v. Cameron, 2 wil: 1 + G6 Vide Rides v. Willi 45 
auler 4 vol. 377. n to nofienffnt 
222 | IP : 2 70 


Wedneſds ; 
May 44 


The Kine aa q Juxzs: nid Two Others. 8 
HE defendants were convicted in 3851. 3 4. ad. on "the ſtat, 


mo perfpn 36 Geo. 3. c. 60. /. 2. (a). The conviction was in the fol- 
7 Sag ter W form; z. Be it ne. 1 on the 26th day of 
_ ih 44 8 | ET 14 32 _ Offoter 
mat I 


the word gili (ke ſame not being really gilt) kncxving the ſame not to be gilt, under a certain ertain penalty; 
a conviction charying that the defendants did the act unlawfully and fraudulently, contrary to the form of 
the ftatute, is bal, without-an expreſs charge that they did it knowingly. And ſuch à defect is not ald- 
ed by a proviſo in the ſtatute that 4 no conviction for any offence in the act ſhiould be ſet afide for 
want of form, or through the miſtake of any fact circumſtance or other matter, provided the material 


facts alleged were pred; for this in effect requires all material fats to be OY 3 and his s 
a material 1 * conſtitute ſuch au offence, 


* 


had; That fatwre, — reciting that frngss bad been ebintylrtss/itt thi indi, dec. 
40 metal buttons intimating that they were of a ſuperior quality to what they really vere, 
enaQs (by ſeQtion 1.) that no perſon ſhall order the words gilt or Plated or other words 
Jodicating, the quality of buttons to be marked thereon unleſs he ſhall order ſuch buttons 
to de gilt or-plated re ſpectively; and that no perſon ſhall procure or purchaſe'buttons fo 
7 knowing e not to be gilt or fins reſpectiyely, on pain of I a certain 
"> 2956665 + | 

g 8. 2. prey os no [parts Want tz ca ſtamp, or mark, or MEN &c. in or upon 
any part of any metal button the words gilt or plared, or any other word, &c, indi- 
cating the quality or any word, &c. on the underſide thereof, whether the ſame do or 
do not indicate the quality, unleſs the ſame be reſpeCively really and bon fide plated 
with Giver, before the ſame ſhall be fo printed, ftamped,, &c, as ' aforeſaid, or after · 
br Bilt wi:h gold, or EY before my ſold; and that ao perſon ſhall aff x, 
05 
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Odober in the year of bur Lord 1709 at Birmingham in the county 1800. 

of Warwick:aforefaid Robert Thursficld of Birmingham aforeſaid in 
the county aforeſaid yeoman came before us Wiilium Villir: and 1 1 
Villiam Hikes Eſars. two of his Majeſty's Juſtices of the Peace for IL. 

the ſaid county, and informed us that Jap Fuler John Jules 

and John Pitt all of Birmingham aforeſaid in the county afore- 

ſaid button makers within the ſpace of three calendar months then 

lat. paſt. (to wit) on the th day of September now laſt paſt at Bir. 

mingham afoxeſaid in the county aforeſaid did unlawfully and 
fraudulently put and place and cauſe to be put and placed for ſale 

in and upon certain cards and papers divers metal buttons, to wit, 

5138 dozen of metal buttons, tlie ſaid metal buttons and each 

and every of them having then and there ſtamped or marked on 

the underſide thereof acertain word indicating the quality thereof, 

(ta wit,) the word gilt, the ſaid metal buttons or any of them not 

being gilt, with gold, within the true intent and meaning of the 

ſtatute in ſuch caſe made and provided contrary to the ſtatute in 

ſuch caſe made and provided, whereupon, &c. “; then the conviction 

ſtated the ſummons, the appearance, and pleaof the defendants, the 

examination of witneſſes, and the adjudication of the juſtices, &c. 

by which the defendants were convicted as far as reſpected 4214 

dozen, and acquitted of the remainder of the charge. The de- 

fendants appealed to the quarter ſeſſions at Warwick, where the 

conviction was affirmed, and the ſum of 100 J. for en 
awarded to the proſecutor. FP 


or cauſe, &c. upon any metal button, having the words gilt or Plared, or any other Lp . 
xc. indicating the quality, on any part of ſuch button, or any word, &c. on the under 
fide thereof, whether the ſame do or do not indicate the quality, any ornament, unleſs . „ 
: thoſe parts of ſuch button which ſhalt not be covered by ſuch ornament be reſpeRively - - 
really and bond fide plated with filyer, or gilt with gold, before ſuch ornament thall 9 
affixed thereon; and that no perſon ſhall put, or pack, or cauſe, c. to be packed up for ; 
| ſale in or upon any eard or paper, Ec. or ſell or expoſe to ſale, &c. any n metal buttons, x not oh 7 
being gilt with gold or plated with filver reſpectively, if the words gilt or p/ared,,.or aux 
other word, &c. indicating the quality of ſuch buttons be printed or marked in or upon 
any part of ſuch buttons, or upon ſuch card (not being the pattern card or paper, Kt.), 
or. if any word, e c- be printed or marked on the underſide of ſuch: buttons, whether the 
ſame do or q uot indicate the quality, knocving the ſame not to be gi/t with gold or plarei 
with Aver reſpecti vely; upon pain of forteicing in every of che caſes atoreſaid ſuch buttons 
together with the ſum of 5 J. for any quantity of ſuch buttons exceeding one dozen, and 
not exceeding twelve dozen ; and for any quantity of ſuch buttons exceeding twelve 
dozen, at and aſter the rate of 1 J. for every twelve dozen, &c. Se. 11. enacts . That 
no couviction made upon any offence. in this act mentioned ſhall be ſet aſide ir or by any 
: Court for want of form, or through the miſtake af any ſa& circumſtance or any other 
. | mutter whatſoever, provided the material facts alleged in ſueh conviction, and upon ' 
j 


_ 2 we — — 3 


which/the fame ſhall be grounded, be proved o the ſatisfaction of che aid Court; any 
oy e or ee to Gp contrary CS 


| i dad ac 6a IK yak #0 e ie endet 0 blog di gn 
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4800. Perlius took two objections to the conviction. 1ſt. „Abe de- 
— fendant i is only charged with having unlawfully. and Fraudulent 
* — expoſed to ſale metal buttons marked with the word gilt, which 

Jux zs. were not gilt: but it is not alleged that he did this Lnozuing that 
Iller were not gilt; and ſuch knowledge is a conſtituent part of the 
offence againſt, this branch of the clauſe on which the defendayt 
is convicted · The fact of knowledge muſt be expreſely Alleged as 
required by the ſtatute, and cannot be implied, 2 Hawk. g. 25. 
. 110. In Cox's cafe (a) it was admitted by the Judges in 0 
judgment that in an indiftment for perjury on the ſtat. 5• Elia. 
4. g. the word wilful, which is uſed in the ſtatute, muſt neceſſa, 
aily be charged 1 in ſtating the offence ; though they held it not 
meceſſary in an indictment at common law, but that it might be 
intended from the words © falſely malicioufly wickedly and cor- 
Tuptly.” So in Davies caſe () it was, helden that an indictment 
on the black act muſt charge, in the words of the ſtatute, that the 
affence was committed * wilfully and, maliciouſly,” and an in- 
dielment ſubſtituting the word unlawfully for wwilfully Was deemed 
Inſufficient; thoughi it was argued that the word malicicr/ly,which 
was retained, implied wilfully. Neither ean the fact of knowledge 
be neceſſarily implied here from the words *©.ualazufully and fraudy- 
Jently.” For whatis unlawful isa mere concluſionof law tobe deduced 
from the facts ſtated. And the defendants may have fraudulently 
expoſed theſe buttons to ſale in other reſpects, without knowing 
that they were not gilt; as by having fraudulently. packed them 
in ſuch a manner as to repreſent a larger number than there really 
was; or by having mixed together buttons of different qualities 
which i is made a ſubſtantive offence by the faxth ſection. Beſides, 
«that which conſtitutes fraud is an inference from facts; and thoſe 
facts ought to be ſtated to enable. the Court to judge whether the E 5 
& imputed to the defendants. be fraudulent within the meaning 7 
of the ſtatute, Neither will the omiſſion be ſupplied by the War Ip 
{couclubon ic contrary to the form of the ſtatute.” Hampers call WW 
'2 Leon 211. . Rovke's caſe, Hardr. 20. Jarvirs caſe 1 Burr. 148" WW 
Colborne v. Stackdale 1 Str. 493. Dy. 363. pl. 25. . Ve W heally 8 
2 Burr. 1125. Gardens caſe 4 Burr. 2279+ 2 Hat. c. 25+ /: 110. | 
If then the conviction be defective in this reſpect, it will not be 
aided by che proviſo in the 1 ith ſection; ; becauſe ſo far as the mean- | 
ing of that clauſe can be collected, there is a proviſo, that material 
; ic fo: muſt be alleged in the ann z for it requires that all fuck 
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facts ſhall be proved: and here theknowledge of the defendant was 1860. 
a material fact within the terms of the enacting claufe. Secondly, =——— 
it is not alleged that at the time When the buttons were expofed to The te 


fate on the cards they were not gilt in the manner required by the Jos ” 


a0. 'The fact as hid may refer to the time of the conviction (a). 
Bridges and Others (bY were indicted for a forcible entry on 
certain lands, exiſtens liberam tenementum of J. S. &c.; and 
becauſe the indi@tment was not adhuc exiſtens, &c. it was holden 
ill and diſchirg zed. In like manner convictions on the game- 
laws in negativing the defendant's qualification always point to 
the time of NY the offence ; ; as***© not Tg then lands, ” 
b. bla y: 
Th Burton ¶Morice contra, As to the firſt objedt on; the object of 
the legiſſsrure i in this act was to guard againſt fraud in an impor- 
tant branch of manufacture. And to facilitate the puniſhment 
of offenders they have anxiouſly guarded by the 11th ſection 
againſt a failure of Juſtice on account of objections reſpecting the 
form of proceedings; and therefore they have provided that no 
lefect in the manner of drawing up the conviction ſhall vitiate the 
convidtion, provided all the material facts alleged againſtthedefend- 
ants be proved to the ſatisfaQtion of the Court. Tien admitting 
the fact of knowledge in the defendants to have been neceſſary to 
be he wi in order to convict them, it muſl now be preſumed to 
have been proved. It is ſufficient if upon the face of the conviction 
ſuch knowledge be ſubltantially alleged. Now that is neceſfirily 
implied in the charge that the act was committed unlawfully and 
fraudulently » contraty to the form of the flatute.” “ The word: Jrau- 
dulently o ifelf imports knowingly, though not è conrerſo. But 
at any tate the fraud could not have been walawful and tontrary Yo 
"the form of theflatite, unleſs it were accompanied with ſuch know- 
ledge as conſtitutes the offence within the meaning of tha ſtature, 
The proviſo in the 1th ſection will be rendered nugatory, unleſa 


| it be ſo conſtrued as to diſpenſe with the uſe of technical words 


in the conpickion. All that is thereby required is to ſtate the ſub- 
' ſtance of the offence. In an indictment for perjury at common 
law, though the offence muſt be proved to have been done 11 hy. 
it is ſufficient to charge that it was done maliciouſly becauſe that 
' implies the other, though the word 201%“ is eſſential to an indict- 
ment on the ſtatute for the ſame offence, according to Nas caſe 


pefule he (c). So here by virtue of the proviſo the neceſſity of 


charging knowledge in poſitive terms is diſpenſed with, and it may 


(#) Vide 2 Huwh, . 25. J. 61. (6) Cro. Tac. 639+ (c) Leach 65. 
| | be 
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1800. be implied from the other words in the cohviction. In R. „ 


— Fefferics (a), where a ſummary form of conviction was given b, 
w v6 an act of the 31 G. 3 C. 27. f. A., and the ſtatute” direted that 
Juxzs. it ſhould be drawn up in that form or to that effect, it was deemed 
ſufficient to'uſe Ae which were ſynonymous to tt thoſe. mention. 
ed in the ſtatute. : 
Lord Ktnvyon Ck; J. This act of Feilen is of 
great importance to the trade of the country; and Y only 
lament that the proſecutor has not followed the words of the 
act in this conviction. It is melancholy to "reflect that bad 
manufacturers have at different times been the means of loſing 
ſome of the important branches of trade to this country and to 
Ireland; One inſtance of this kind occurred in the beginning 
of the reign of Geo. 1, or in the latter end of that of Queen 
Anne, where in conſequence of ſome badly manufactured linen 
being ſent from Ireland to Spain the whole of the linen trade to 
Spain was loſt. Perhaps the bad manufacture of this com- 
modity had endangered this branch of our trade with other coun- 
tries, and therefore the legiſlature interfered in framing this act of 
parliament to guard againſt frauds in future. But however necel- 
| fary-it may be to-enforce the proviſions of this act, we muſt ſee 
when the caſe comes before us that the proſecutor brings his cafe 
within it. And though the act has preſcribed the form of con- 
viction it is neceſſary that it ſhould appear on that form of con- 
viction that the offence created by the act has been committed. 
With regard to the ſeQion in the act that no conviction ſhall be 
quaſhed for want of form, I confeſs I am not able to underſtand 
it as applied to proceedings removed into this Court. It enacts 
that no eonviction on this act ſhall be ſet aſide by any Court for 
want of ſorm or through the miſtake of any fact circumſtance or 
other matter whatſoever, provided the material fas alleged in ſuch 
corviftion” and upon which the ſame ſhall be grounded be proved to the 
ſati faction ei the ſaid Court. I can underſtand it as far as it reſpects 
the proceedings before the ſeſſions on an appeal. On an appeal 
the whole caſe is to be gone into, evidence is to be given to ſupport 
the conviction; and then it may be known whether or not the 
material facts alleged in ſuch conviction and upon which the ſame 
ſhall be grounded be proved 70 the ſatigfaction of that Court. Bot 
when the conviction is removed here by certiorari, I do not under- 
ſtand how we can f g into N Rete ; is the oy 18. to 
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be made by affdernes 3 Or, are we. 0 en voce ovidenre of 1800. 


the caſe? .. 10 TRIES: ** 101 * Ii e Py, 68 | —— U— 
The great, queſtion. here i is whether or not the material fac to The Kine 
conſtitute the offence be alleged. i in the conviction I think that jurss. 
they are not. In ſome kinds of proſecution the Courts wiſh to 
find out a ground of excuſe for the party proſecuted: but in this 
caſe, where moſt probably the defendants have infringed a ſalutary 
law made for the preſervation of a very important branch of the 
manufactures of this country, I ſhould be glad to find ſome legal 
grounds on which the conviction could be ſupported. But here an 
eſſential part « of the deſcription of the offence is omitted, namely, 
the knowledge of the defendants that the buttons in queſtion were 
not gilt with gold. It is merely ſtated that the defendants did this 
4 unlawfully and fraudulently: but that is not ſufficient. If they 
exhibited for ſale goods — were not what they profeſſed to wy 
fale marked 6 gilt” 3 * the ſame not to be gilt, it 
is not an offence within the act of parliament. , In order to have 
brought this caſe within the act of parliament, it ſhould have been 
alleged that the defendants © knew the ſame not to be gilt with 
gold;“ and for this omiſſion I am obliged to ſay (contrary to 
my wiſhes upon the ſubject) that this conviction cannot be _ 
ited. n + 
— J. We all know inſtances of parts of ton trade of this 
country having been loſt i in conſequence of frauds in our manu- 
faftures having been comm itted; and therefore the act of parlia- 
ment on which this conviction is founded is a very ſalutary law: 
but, notwithſtanding that, we muſt conſider whether or not thig 
conviction i is warranted by the act. It ſeems admitted that it was 
neceſſary te to ſtate in the information an offence contrary to the act: 
the offence intended to be ſtated in this information was e oſing 
to ſale buttons marked ( gilt,” knowing at the ſame time that the 


3 buttons were not gilt. The latter part of the deſeription, the 


knowledge « of the defendants, i is omitted; and I think it would be 
too much to ſay that that is ſupplied by the words « fraudulently: 
and unlawfully.” ” "Thoſe in general are mere words of courſe, and 
are not equivalent to the word © knowingly.“ Therefore it does 
not appear upon this conviction that medfendns ere charged 
with any offence againſt this act of parliament. & 15 crow 
Lawrence, J. It is admitted by the proſecutor PR it is neceſ. 

fary to ſtate in the ay * the n facts that conſtitute 

| I. the, 
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————— pay chat a Poet ers to ld and marked 6 gitt” were 
The Eine nat gilt. But it is contended that it is not necefibry to ſtate in 
12 — words that the defendants knew that the goods were not gilt; for 
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Mm 4 that the ſame thing may! be charged by words eee 
0 ta knowledge, and that the words here uſed «fraudulently and un. 
# lawfully” are tantamount to it: but I cannot aſſent to the con- 


clufion. The ſeller may commit a fraud by felling buttons ag gilt 
that are not gilt; and whether or not he knew that fact, the buyer 
is equal defrauded: but, unleſs he do know it, it is not ſuch a: 
fraud as is de ſeribed by this part of the act. And upon this con- 
viction it does not appear that the defendants knew that the 
buttons in queſtion were not gilt. Therefore allow ing that there 
would be great weight in the argument if the words uſed in the 
conviction were equivalent to * knowingly,” yet, as I think that 
the words © fraudulently and unlawfully” e ity 
Jam of opinion that the convition muſt be 8 
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| i Alay 17th. 
+ G4 21 1 5 
A fommary T 18 was another conviction opainſt the FEE 
3 con viction 
for any of. (who were before the Court on a former day) (a) on the 
f | — ray Stat, z6- oy * e. 4 2 3- and 4 (9), in 5 Wes form. 
NH muſt nega- TH 
1 tive every exception 3 hs hon creating data. Had: a defodk 3 in eg to da ſo is 0 
+ 4 not aided by a proviſo in the ſtatute that . no convigiion for any offence in the get mall libs ſet aſide 
43 want of form, or through the miſtake of any fact circumitatce'or other matter, provided the matti. f 
11 fad all:ged were fror e; for this in effect requires all waterial facts io be alleged; and it is a material 6 
. 4 fact that the defendant did not come within any exception in the enacting clauſe. 
1 If a . A 7 — 3 thi a magiltrate * an appeal to the ſeffions who' $ 
- ate directed to hear ang firally determine 1 e Makers, does 1 take a the erfiorart even at 
9 ſuch an appeal made and determined (. N 5 7 N d 
? 1 (*) Vide Rex v. Moſley and others, 2 Burr. 1042. Ber v Eaton, ante, 2 vol. 89. and Reg v. Spar- | 
| rem and another, ib. 196. n.; and vide Cares gui tam v. e ante, 3 vol. 442+ 8 
1 2 
{ . i la) See the preceding e. = 7 OP. 
55 4 by (6) BV 3. no perſon ſhall mark or cauſe to be marked, &c. in or upon any part of any 10 
1 . TO button any word, &c, indicating the ; quality thereof execpt the words gilt or plated th 
1 # TelpeAively,; 3 and no perſon ſhall place or pack of cauſe to be packed, &c. fur ſale in ot Eh 
£ 2 pon any card ( except the patent card or patent cards ) or paper, &c. or expoſe to ſale ot 650 
a. + cauſe to be ſald or expoled. to ſale any metal buttons haying any word, &c. indicating the thi 
„ . quality thereof other than and | except the words gilt or Plated reſpeRively ma/ ked, &c. in ſps 
Ki 1 | "or upon any part thereof, upon pain of forfeiting i in every ſuch caſe ſuch buttons together tre 
W .with 5 J. for any quantity exceeding one dozen and not exceeding 12 dozen, and for any ö 
= quantity excteding 12 dozen at the rate of 1 8 * every 1a dozen, to be levied, &c. 
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et Berit remembered that on, & c. R. Tharsfeld: of, &c. came 180. 


before: us, &. and informed us that J. Juutet, &c. on, &c. did une 


lawfully and fraudulently put and place for ſale and cauſe to be The Kine 
put and placed for ſale in and upon certain cards and papers divers __ 


metal buttons, ta wit; 1780 dozen of metal buttons, the ſaid metal 
buttons arid each of them having marked or ſtamped on the under- 
ſide thereof certain words indicating the quality thereof, to wit, 
on 942 dozen part thereof the words 5 double gilt,” and on 838 
dozen other part thereof the words © treble gilt,” the ſaid buttons 
ſo teſpectively marked & double gilt“ or any of them not being 
double gilt within the true intent and meaning of the ſtatute in 
ſuch caſe made and provided, and the ſaid buttons ſo marked 
« treble: giltꝰ or any of them not being treble gilt within the true 
intent and meaning of the ſtatute. in ſuch caſe made and n 
contrary to the form of the ſtatute, &c." 

Wben this caſe was called on, 

Lord KRNToN Ch. J. obſerved that this conviction could not 10 
ſupported becauſe the information did not negative the exception 
introduced in the clauſe enacting. the offence, viz. that the buttons 
had been expoſed to ſale in this inſtance h the pattern cards. 
In like manner as in convictions on the game laws it had always 
been deemed neceſſary to negative in the information the defend- 
ant's qualifications to kill game. That the only caſes where this 
was not neceſſary to be done were where the exception was in- 
troduced. in a ſubſequent clauſe z and there it muſt come by 
way of defence on the part of the defendant. 

Burton Morice, in ſupport of the conviction, admitted that the 


current of authorities tended to eſtabliſh that diſtinction; but re- 
ferred to R. v. Theed (a), where to a conviction for obſtructing an 
exciſe officer in coming to weigh candles, by virtue of the Stat. 


8 Ann. c. 9. ſ. 10. (which gives the officer power to enter by 
day or night, but if by night then it is required to be in the pre-, 


00 1 Str. ee 


. x 5 * 
1 r 8 * 


Sel. 4. | provides that nothing in the act ſhall extend to inflit any penalty, &c. upon 
my perſon who ſhall mark or cauſe to be marked, &c, the words double gilt in or upon any 
metal buttons, or pack or cauſe to be packed, & c. for ſale in or upon any card {except 
the pattern card) or paper, &c. or expoſe to ſale or cauſe to be ſold or expoſed to ſale any 
metal buttons having the words d:uble gilt marked, &c. in or upon any part thereof; pro- 
vided continually ffam the time of gildiog thereof gold ſhall remain equally ſpread upon 
the upper ſurface of the ſaid buttons excluſive of the edges in the proportion, &c. therein 
ſpecified. The clauſe alſo. contains a fimilar Proviſion as to buttons having the words 
tree: "a it v n them, 
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ſence of a conſtable)i it was objected that it did not ſtate whether 


— de entry were by day or night; and non conſtat but that it might 
The 2 have been by night, without a conſtable and then as defendant 
| Joxzs, might lawfully obſtruct him. 


Lord Kenyon Ch. J. That caſe may upon * PII be 
found to be diſtinguiſhable from thoſe which I. have before re. 
ferred to : but at all events the weight of authorities as applicable 
to this caſe is the other way; and the point has been 2+ 8 
ſettled in later determinations. 

B. Morice then relied on the 11th ſection (a) of the act in 


4 queſtion, by which it 1s. only made neceſſary to ſet out ſuch mate. 


rial facts as conſtitute the offence charged; ſaying that this was a 
mere formal objection, and if available at all was matter of defence 
for the defendant on the hearing. That it would not be neceſſary 
in an indictment on a ſtatute to negative that the defendant is 
within any of the proviſoes therein, which are matter of defence 


to the charge; 2 Hawk. c. 25. . 113; and that greater form was 


not neceſſary under the 11th ſection than would be neceſſary in 


nan indictment at common law. 


Lord Kenyox Ch. J. This is not an objection of form but of 
ſubſtance ; and the reaſon is well given by Hawkins (5) why a 
conviZion ſhould negative all the exceptions in the enacting clauſe, a 
becauſe the party cannot plead to ſuch a conviction and can have 


no remedy againſt it but from an exception to ſome defect ap- 


pearing on the face of it; and all the proceedings are in a ſum- 


mary manner. Therefore the conviction itſelf ſhould ſhew that 


the party accuſed had not the defence, which the act gives to him, if 
true. Even by the ſaving elauſe all material facts neceſſary to con- 


ſtitute the offence muſt be ſtated: this then is a material fact, that 


the buttons expoſed to ſale were not on pattern cards. The good 


| ſenſe of the thing is in ſupport of what is ſaid by Hawkins ; for 


being a ſummary proceeding and concluſive on the defendant, it 


ought to have the greateſt certainty on the face of it. 


B. Morice then objected that, the defendant having elected to 


| appeal to the ſeſſions, the certiorari was in effect taken away by 


the act, becauſe it ſaid that the determination of the . 
ſhould be final (c). But 

Lord Kenvon Ch. J. ſaid that would be againſt all authority; for 
the certioraribeing a beneficial writfor the ſubject could not be taken 


(a) Vide this ſection ſet forth in note 537. ſup, : 
(5) 2 Hewwk. Co 25» . 113. ; (c) 7. on 
- | | away 
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away without expreſs words; and he thought it was much to be 1800. 


lamented in a variety of cafes that it was taken away at all. — 
Per Curiam, Conviction quaſhed. Thy — 
| | Joux ks. 
Ma : 1 | Saturd, 
MARSHALL againſt Mary RUTTON, 8 5 2 
| Hs RD KENYON Ch. J. delivered the judgment of the Court A feme co- 
in this caſe as follows. | vert cannot 


contract and 


This is an action of aſſumpſit brought by John Marſhall againſt be ſued as 4 
Mary Rutton for goods ſold and delivered to her, for work and mn * 


labour, and money laid out to her uſe, and on other general be living 
y . | , 3 apart from 
counts. To this the defendant has pleaded her coverture with one her huſband, 


Taac Rutton, who is ſtill ahve. The plaintiff has replied, that be- _— co 
fore making the promiſ:s of the defendant ſhe and her huſband tenance ſe- 
had mutually covenanted and agreed to live ſeparate and apart, re- N 0s 


by deed. 
that a ſeparation accordingly took place between them, and that 


they have continually from thenceforth lived and ſtill live ſeparate 


and apart; that a competent ſeparate maintenance ſuitable to the 
eſtate and degree of the defendant of 2000. per annum, was in due 
form of law ſecured to her by deed during the joint lives of her 


and her huſband, which has been duly paid to her; and that the 


promiſes in the declaration were made ſubſequent to the ſeparation 
of her and her huſband. The defendant has rejoined, admitting 
the ſeparation between the defendant and her huſband before the 
promiſes, & e. and ſtating the deed mentioned in the replication as 
being a deed of articles of agreement made between the ſaid 1/aac 
Rutton and herſelf of the one part and Thomas Rutton of the other, 
whereby it was provided that the ſeparate maintenance ſhould 
be paid for ſuch time only as the defendant ſhould ſuffer the ſaid 
Iſaac Rutton to live ſeparate and apart from her, and the defendant 
ſhould maintain a chaſte due and becoming conduct, and ſhould 
ſupport and keep Mary Rutton and Elizabeth Rutton their two 


youngeſt children without any other charge or incumbrance to the 


laid Tae Rutton, & c.; concluding withatraverſe of the ſaid ſeparate 

maintenance being ſecured to her during the joint lives of her and 
her huſband, To this rejoinder the plaintiff, having craved oyer” 
of the articles of agreement, has demurred, aſſigning various cauſes 

which need not be ſtated; and the defendant has joined in de- 

murrer, 
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The general queſtion, which ariſes vn this record, is, whether 


= by any agreement between a man and his wife ſhe thay be made 


legally reſponſble for the contracts the may enter ihto, and be 


ments as if the were ſole and unmarried. 


again}, able to the actions of thoſe who may have truſted to'herengage- 


RuTrTon; 


On -accoant of the 


"magnitude of the queſtion, and from reſpe& tothe authority and 


learning of thoſe judges, who in fome late caſes have holden that a 
feme covert living fo ſeparate from her huſband is liable to be thus 


ſued, we thought this a caſe fit tobe argued before all the judges; 
and it has been twice argued, once in Zafter term 1798 (a) 
before all the then judges, except Mr. Baron Perrys, and again 
in this Term before all the preſent judges, except Mr. Juſtice 


Buller whoſe abſence on every account we had occafion to la- 
And after a very full conſideration the opinion of all the 


judges, who heard the laſt en is that os _— Cannot 
de ſupported. 
The ground on which the plaintitr f in this 221 1 
an agreement between the defendant and her huſband to lie 
ſeparate and apart from each other. That is a contract ſuppoſed 
to be made between two parties, who according to the text of 
TLitileton, ſ. 168. being in law but one perſon, are on that account 
unable to contract with each other; and if the foundation fall, the 
conſequence is that the whole ſuperſtructure muſt alſo fail. This 
difficulty meets the plaintiff in limine. If it did not, and thepar- 
ties were competent to contract at all, it would then become m- 
terial to conſider how far a compact could be valid, which has for 
its object the contravention of the general policy of the law in 
ſettling the relations of domeſtic life, and which the public is 
. Intereſted to preſerve ; and which without diſfolving the bond of 
marriage would place the parties in ſome reſpects in the condition 
of being ſingle, and leave them in others fubje ct to the conſe- 
quences of being married; and which- would intreduce al th 
confuſion and inconvenience, which muſt neceſſarily reſult from 
ſo anomalous and mixed a character. In the courſe of the argu- 
| ment ſome of theſe difficulties were pointed out; ant it was aſked, 
Whether after ſuch an agreement as this the tempotal courts could 
it if either party were to ſue in the Eccleſſuſt ical Cburt i 


ment. 


prolipi 
. the reſtitution of Torgugal rights ? WI 
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317 a Phe cats was died the firſt time by Wathen for the: Maris ang; Gee fore 
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committed felony. in the preſence of her huſpand, wopld- be 1890, 
liable to conviction 7. Whether. they could, be witneſſes for and — 
againſt each other? .Whether they could ſug and take. each, other Mane. 
in executign ? And many other. queſtions will occur to ever one, agdinſf 
to which it will be impoſſihle to give a ſatisfaQory anſwer. For pen, 
inſtance, it may be aſked how it can be in the power of any perſons 

by their private agreement to alter the character and condition 

which by law reſults from the ſtate of marriage, while it ſubſiſts, 

and from thence to infer rights of action and legal reſponſibilities 

as conſequences following from ſuch alteration. of character and 

condition ? or how any power ſhort of that of the Legiſlature can 


change chat, which by the common law of the land is eſtabliſhed 


as the courſe. of Judicial proceedings. 


The argument in favor of the plaintiff reſted. on | this poſition 
only, as a principle, viz. that where the huſband ceaſes to be the 
protector of his wife, and is not liable to have any claim made 
on him for her ſupport and maintenance, it neceſſarily follows 


hat ſhe herſelf muſt be her own prote&reſs, make contracts for 
herſelf, and be reſponſible for them. But if this were a neceflary 


conſequence, it would hold in all caſes: but that is not ſo; for 


if a woman ſhould elope from her. huſband, withdraw herſelf 


from his protection, and live in adultery, he is not by law liable 
to anſwer for her neceſſaries; and no caſe has decided that the 
voman is. A wife living apart from her huſband, and who has 


property ſecured to her ſeparate uſe, muſt apply that property to 


her ſuppoxt, as her occaſions. may call for it; and if thoſe, who 
know her condition inſtead of requiring immediate payment give 


credit. to her, they have no greater reaſon to complain of not being 
able to ſuc her than others who have nothing to confide i in but the 
honor of thoſe they truſt, From the incapacity of a married 


woman to contract or to poſſeſs perſonal property which may be 
the ſubject of contract men and their wives deſirous of living 


ä ſeparate have found it neceſſary to have recourſe to the interven- 


tion of truſtees, in whom the property, of which it is intended 


the ſhall have the diſpoſition, may veſt uncontrolled by the rights 
af the huſband, and with whom he may contract for her benefit; 
but in ſuch property the woman herſelf acquires no legal intereſt 
vhatſoeyer. Of ſuch truſts Courts of Equity alone can take 


notice; they can cauſe the fund to be brought before them to be 


applied as in juſtice it ought to be; . in wol Courts the 
W $64 14 119097] pie e ow 
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1800. The earlieſt caſes on this ſubject proceed on the ground of the 
— huſband being conſidered as dead, and the woman as being in a 
HE ſtate of widowhood, or as divorced à vinculo matrimonii, in which 
again light Rutton and his wife do not ſtand. And until the caſes of 
. Ring ſtead v. Lady Laneſborough, Barawell v. Brooks, and ſome ſub- 
ſequent caſes, which we wiſhed to have re- conſidered, we find 
no authority in the books to ſhew that a man and his wife can by 
agreement between themſelves change their legal capacities and 
characters; or that.a woman may be ſued as a feme ſole while 
the relation of marriage ſubſiſts and ſhe and her huſband are 

living in this kingdom. | FO 
For theſe reaſons our opinion, in conformity with that of all 
the Judges who heard the laſt argument, is, that there. muſt be 


judgment for the defendant. 


Judgment for the defendant, 


His Lordſhip afterwards deſired that it might be underſtood 
that the late Lord Chief Juſtice Eyre, who had heard the firſt 
argument, entirely concurred in this opinion. 


mx Poris agai inſt BELL and Others; in Error. 


— 


* 


* 
fe 
t 
5 
" 
N 
y 
N 
4. 
b £ 
J 5 
. 
* 
b 
L 
$ 
E 
3 
1 
® 
F 
. | 
« 
2 
99 
& 
. 
> 
Fl p 
T4 ' 
+ 2 
{| 
2 
—_ 
1 
4 . 
1 " 
4* 5 8 Az 
2 
: + i 
* * 
f $ 
» cad 
#4 
» 
4.5 
4 
* 
= 
WS ; 
6 * 
3 
4* 
JM 
5 33 
** £ 
+4 
„ 
45 
1 * 
* To 
3 
F CG 
_ 
7 "7 
4 90 
9 . 
0 — A 
J. f 
3 : 
. 
U 7 I. 
5 Oy 
WT 
+# 
9 
1 * 
1 
4 »# 
-B 
_ 
Fy * 
4 43 
4 . 
— . 
2 
a 
IF 


Trading [jPON a writ of error brought from the Court of 8 Pleas 
1 it appeared that Bell and others brought an action againſt 


my without 
te king's Porte upon a policy of inſurance on the ſhip Elizabeth and goods 


licenſe is il- 


legal. And on board at and from Rotterdam to Hull, with liberty to touch 
- yep we and ſtay at any ports or places, &c. and declared as for a loſs 
in time of of the goods loaded on board by capture by enemies. There 


N were other counts for money had and received, and upon an 


1 to account ſtated; to which the general iſſue was pleaded. 
in anenrrat At the trial a verdict was found for the plaintiffs below; and a 


ſhip goods bill of exceptions was tendered and allowed on the part of the 
from an o o o : — : 5 . * 0 
enemy's Plaintiff in error, whereby it appeared that at the trial the plaintiffs 


port which be low proved in evidence the policy of aſſurance in the declaration 
Were pure 


chaſed by mentioned, ſubſcribed by Potts and dated the 7th of December 17973 
- and that the policy was effected in London by Barrett and Com- 
enemy's pany inſurance brokers there by the orders and for the benefit and 


county = riſk of the plaintiffs then and ftill being Brizif merchants reſident 


ter the com 


mennement in London and intereſted in the goods inſured to the value men- 
— tioned. That the ſhip Elizabeth was a neutral ſhip belonging to- 


— nor H. Banner mann and Son of Greet Land Ambden in Pruſi 7a, bound 
they were on 
- purchaſed of 
an enemy. 
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on the voyage inſured from Rotterdam to Hull, and that the 


clearance of the ſhip was oftenſibly from Rotterdam to Norden, , 
becauſe the perſons then exerciſing the powers of government in 
the United Provinces would not permit the ſhip to be cleared out 


from Rotterdam to Hull or any other port of Great Britain; and 
that the goods inſured conſiſting of ſixty caſks of madders were 
laden on board the E/:izabeth at Rotterdam to be conveyed from 


549 
1800. 
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and Others; 
in Error. 


thence to Hull by one Robert Tiſs then being the agent of the 


plaintiffs below and reſiding at Rotterdam by their orders and for 
their uſe, and were conſigned by him to Meſſrs. Hewfon and 
Gunnes at Hull, who then were the agents of the plaintiffs below, 
by their order and for their ſole account and riſk. That the 
ſhip Elizabeth having the goods inſured on board afterwards on the 
18th of De:ember 1797 ſailed from Rotterdam for Hull, and was 
captured on her voyage the next day by a French ſhip, an enemy 
to the King. Whereupon the counſel for the plaintiff in error, on 


his part, proved in evidence that the ſaid fixty caſks of madders 


before the lading of them on board the Elizabeth and before the 
policy was ſubſcribed were purchaſed for the defendants in error 
by Teo their agent reſident at Rotterdam, in order to be ſent 


from Rotterdam to. Hull on their account and riſk at London, and 


were afterwards laden on board the ſhip at Rozterdam for that pur- 
poſe.” That ſix bills of exchange were drawn by Tw1/+ in pay- 


ment for the madders at Rotterdam, but dated at Hamburgh, upon 


the defendants in error, and which bills having been indorſed by 
the payees thereof reſpeQvely were afterwards duly accepted and 
paid by the ſaid defendants in error in London. That before and 


at the time of the ſaid purchaſe of the ſaid ſixty caſks of madders 
by Tr, and of the loading of them on board the Elizabeth in 


order to be conveyed from Rotterdam to Hull for and on ac- 
count of the defendants in error, and alſo before and at the time 
that the plaintiff in error ſubſcribed the policy of aſſurance thereon, 
and before and at the tiine of the ſhip's departure from Rotterdam 
towards Hull and of the capture of the ſaid ſhip and madders as 
aforeſaid, hoſtilities had commenced and ſtill exiſted between Great 
Britain andthe perſons exercifing the powers of government in the 
laid United Provinces. That the plaintiff f in error alſo proved the 
payment of the premium into court in this action. Whereupon 
the counſel for the plaintiff in error inſiſted at the trial that upon 
the matter ſo proved in evidence the plaintiffs below were not 


entitled to recover againſt him ; that the policy upon the ſaid 
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- 10065 maddere was . for that it is not lawful for Britiſh ſubje&ts 7 
carry on trade with, apy nation which at the time is in a ſtate of 
by open war and hoſtilities with Great Britain, nor to purchaſe any 
n goods in ſuch nation and import them from chence to Great 
as Ballets Britin. The bill-of exceptions then ſtated the Judge's direction 
to the jury to ſind a verdict for the plaintiffs below, the finding 
of ſuch verdict accordingly, and the een of errors MY 
in the uſual form. 
This caſe was firſt argued © in Michaelmas Term laſt. 
Gibbs for the plaintiff in error. This is an illegal inſurance. be- 
+ eauſe it was made to prote& the tranſportation of goods, purchaſed 
in an enemy s country, into this; and by the common law all trading 
with an enemy is illegal. It appears on the record that there was 
open war between this country and Holland, that during that time 
Bellis agent reſident in the enemy's country purchaſed the goods 
in queſtion for him there, which is direct trading with an enemy; 
and that Bell afterwards made the contract with Potts, on which 
this action was brought, in order to ſecure to himſelf the benefit 
of fuch'illegal trading. But if the original act were unlawful, no 
ſubſequent contract for giving it effect can be ſupported i in law, 
Trading with an enemy has always been deemed illegal in a ſub- 
u ject, on account of the miſchievous conſequences which enſue 
from it. The intercourſe which it creates between fubjedts of 
. hoſtile; ates neceſſarily tends to facilitate the conveyance © of in- 
+ telligence to the enemy. The practice c of granting li licenſes by the 
- Crown for ſuch an intercourſe | in particular caſes from the earlieſt 
times down to the preſent ſhews, ſtrongly what the « common law is 
in this reſpect. In addition to which there i is a direct authority 
\.cagainſt the legdity of ſuch a trading, in 2 Rot. Ar. 173. fl. 3+ 
th bellt. Prerogative, L. Guerre): where trading with Scotland then in 
a ſtate of general enmity with this kingdom was deemed illegal; 
Hut the merchants haying ; acted under: a licenſe granted to them by 
12 the keepers0 of the truce were pardoned by the King. This was 
Lg adverted to in, the caſe of G; it V. Maſon (a) by! Lord Manifield, 
WhO alſo mentioned another inſtance, where trading with an 
enemy was deemed unlawful, from a note given to! him by Lord 
- Plc, on a reference. to all the 1 udges i in the time of King 
riff ARS, III., ;whether | it were. A .crime at common Faw | to cart / 
corn to an enemy, who were. 'of op opinion that it Was a "miſ- 
demeanour. Lord Mansfield alſb there laid, that by the mari- 
law trading with. an enemy is cauſe, of. confiſcation 


4 ier: 2 * ＋ 


(a) Ante, 1 vol. Te 
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a ſubjeQt.. Upon the ſame principle it was holden illegal in 1800. 
the caſe of Brif 620 v. T: oWwers (a) to inſure” an enemy's 5 — 
Now this is in effect the fame thing; for the enemy gets the price * rainſt 
of his goods; and he has equally the advantage of our market Burt 
without any riſk. Queſtions of this fort more frequently occur in Others 


in Error. 
in the Courts of Admiralty, to which juriſdiction they properly SAO", 


belong; and there it is a ſettled maxim that trading with an enemy 


is cauſe of confiſcation, if the veſſel on board which the goods 
inſured are loaded be captured by any of our cruizers and con- 
demned. And ſuch a condemnation, being a ſentence in rem, 
would be concluſive evidence in the Courts of Common Law 


that the ſhip was engaged in an illegal traffic; as was ruled by 


Lord Kenyon | in the caſe of Ne/bitt v. V. 3 at the laſt Sittings 
at Guildhall. This Court then for the ſake of conſiſtency ſhould 
be governed by the ſame law as they would have been if the veſſel 
had been ſtopped at ſea and brought in by our cruizers, 

Wigley contra. It is by no means ſettled as a principle of law 
that all trading with an enemy is illegal, even ſuppoſing that the 
deciſion of that queſtion would govern the preſent. The law 


makes expreſs proviſion for the ſafety of the perſons and property 
of foreign merchants belonging to an enemy's country reſident 


here in time of war. 1 Blac. Com. 260. In Henble v. The Royal 
| Exchange Afurance Company (b) Lord Hardwicke ſaid © It might 
be going 100 far to ſay that all trading with an enemy is unlawful; 
for the general doctrine would go a great way even where only 
Engl. iſ goods were exported, and none of the enemy's imported, 


which may be very beneficial.” Lord Mansfield in Gift v. 


Maſon (e) ſtated the doctrine very doubtfully and in terms which 
rather ſhew the leaning of his opinion to have been the other way. 

Much way depend upon the particular ſort of trading. In time 
of war it is well known that certain articlesaredeemed contraband, 

even with reſpect to neutrals, ſuch as furniſh the enemy with 
_ the means of reſiſtance or annoyance, namely, proviſions, warlike 
| ores, and the like. To trade with an enemy in ſuch arti- 
cles is undoubtedly illegal. The inſtance” metitioned by Lord 
Aang, of ſupplying an enemy with corn, was evidently of 
this ſort... What the trading. was in the caſe mentioned in Rolle's 
* bridgment 6 does not appear; poſſibly it was of the latter kind. 

But, at aby rate, that caſe differs from this; for there our mer- 


chan went into the enemy's country, to, trade; ane. here the 
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1800. trading was through the medium of neutrals. 
Vill alſo account ſor the granting of licenſes by the Crown from 


Porr. 


againſt 
BELL 


and Others; 3 
in Error. 


CASES in EASTER TERM 
This diſtinction 


time to time to trade with enemies; for a variety of articles have 
at different periods as cirecumſtances varied been deemed to be con- 
traband; in which caſe it never was diſputed but that a licenſe 
from the Crown was neceſſary for the protection of the trader. 
In Brandon v. Ne efoitt (a), and Briſtow v. Towers (b), the general 
queſtion concerning the legality of trading with an enemy was 
much diſcuſſed at the bar; but nothing was decided upon that 
point. In the one, it was holden that no action could be main. 
tained by an alien enemy; and in the other that an inſurance of 
enemy's property was void. But neither of thoſe deciſions affects 
this queſtion: and in Bell v. Gifon (c), ariſing out of the ſame 
tranſaction as the preſent, in the Common Pleas the Court held 
the inſurance of goods purchaſed in an enemy's country to be legal, 
Butevenif adireCt trading or intercourſe with an enemy were illegal, 
it would not follow that the ſame rule would apply to a caſe like 
the preſent, where no direct perſonal intercourſe tookplace, but the 
trading was through the medium of a neutral power. For this 
removes all objections on account cf the impolicy of the mea. 
ſure, and indeed throws ſuch arguments into the oppoſite ſcale, 
'The goods inſured are neceſſary to be had for the purpoſe of carry- 
ing on the manufactures of this country, which ſupply us with the 
reſources for war. It muſt be admitted that it would have been 
legal to have purchaſed ſuch a commodity from a neutral power, 
without any conſideration of the country from whence the neutral 
had originally obtained it. Then it is much more advantageous 
for the ſubjects of this country to import the commodity directly 


in a neutral bottom from the country of its growth than to pay 


the additional profit which will accrue to the neutral from its 
paſſing firſt through his hands. | 
But in fact this is not a trading with an enemy; for at the time 


-when theſe goods were purchaſed in Holland war had not been 


declared between the two countries, though letters of marque and 
repriſals had been granted. Hoſtilities, ſays Lord Hale (d), may 
exiſt without open war. So the King by his provogative may in 
a declaration of war except certain of the enemy's ſubjects (o 


(a) Ante, 6 val. 23. 
(a) 1 Hale P. C. 162. 


(5) P. 35. 


(e) 1 By. & Pull. 345» 
(e) 2 £4, Raye 283 | 


A de- 
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A declaration of war generally contains a prohibition to trade with 
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1800. 


the enemy, but a proclamation for marque and repriſals only doesk⁊v˙phrꝛF 


not; and it is only from the prohibition of the King by virtue of 


his prerogative that the illegality ariſes. It is not ſtated that the 
goods were purchaſed of an enemy, nor even in an enemy's 
country, but only that they were ſhipped from Holland under the 
circumſtances before ſtated. The particular period when the 
goods were purchaſed is not mentioned ; and this is the more 
material, becauſe by the treaty before ſubſiſting between England 
and Holland it was ſtipulated that in caſe of a war the ſubjects of 
either country reſpectively ſhould have fix months to retire to their 
own country with their property. This amounts to a licenſe to 
the ſubject to bring away his property within that time. But at 


any rate the King's licenſe obtained after the ſhipping of the 


goods was ſufficient to legalize the whole adventure. 

He then argued upon the effect of ſeveral temporary acts of 
parliament, allowing the importation of Dutch property into this 
country about the period of this tranſaction; but the Court 
thought that thoſe acts did not apply to a caſe like the preſent. 


err 


ky 


Brix 
and Others; 
in Error, 


Gibbs in reply. The Court will take notice of the exiſtence of 


open war between this and any other country, if it be neceſſary, 


though it be not expreſsly ſo ſtated on the record. But it is ſuf- 


ficient to ſtate, as here, that hoſtilities exiſted at the time, which 
is equivalent to open war. Here the original purchaſe of the goods 
was unlawful; and therefore this caſe is different from that of 


foreign merchants under the general law, and alſo from the cafe 
of thoſe Dutch ſubjects who were to be protected by the tempo- 


rary acts paſſed in conſequence of the ſtate of things in Holland at 
the time. It was not intended to bring theſe goods into Eng- 
land under the ſanction of thoſe acts. If this trade be beneficial 
to the country, either the legiſlature will legalize it, or the Crown 
upon application will grant its licenſe for carrying it on ; but that 


is a matter reſting in the diſcretion of the King, upon which he 


ought to have the power of deciding in each particular inſtance, 
The diſtinction attempted to be taken between the caſe in Rolle 
and the preſent is not material; for the illegal act was conſi- 
dered to be the trading with the enemy, and not the mere going 
into the enemy's country; and ſo that caſe was | confidered by 
Lord Mansfield in Gift v. Maſon. 

In the courſe of the argument the counſel on 128 ſides en 
to ſome caſes which had been decided at the Admiralty Court, and 
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Por rs 
agui 
BeLL 

and Others; 
in Error. 


' CASES N EASTER TERM 


at the Cockpit: and this Court, conſidering that. the a way 
more frequently diſcuſſed there than in Vgſiminſter Hall, deſired to 
hear a ſecond. argument. by, Civilians. Accordingly in er 
Term laſt the caſe was argued by 2 

Sir John Nicholl (a), the King's advocate, for the Plaintif in in 
error. A ſubject of this country cannot trade with au enemy 
without the King's licenſe; and under the circumſtances ſtated j in 
the ſpecial verdict, if theſe goods had been taken at. ſea by any of 
our cruizers, and brought into the Court of Prize, they muſt 


neceſſarily have been condemned as Prize. This rule has been 


long ſettled, and is ſo undeniable that it is unneceſſary to enter 


into the principles on which it is founded, which muſt now be 


preſumed to be politic, wiſe, and juſt. Nor will it be neceſſary to 


enter into arguments to ſhew that there can be no diſtinction be- 


tween policies of inſurance and other contracts in this reſpect; for 
if trading with an enemy be illegal generally, it muſt be ſo in this 


particular inſtance; and every contract of indemnity, againſt the 


Tiſks attendant on ſuch trading mult alſo be illegal. There is no 


_ diſtinction between policies of inſuraace made to protect an adven- 
ture againſt the common law, and thoſe againſt the law of the Ad- 
miralty, which equally forms a branch of the general juriſpru- 


dence of the kingdom. Neither is it important to diſcuſs the 
policy of trading with an enemy for particular articles uſeful in 
manufactures, agriculture, or war; becauſe the Crown will in its 


diſcretion judge of each particular inſtance, and grant or refuſe a 


licenſe to trade accordingly. Nor is there any diſtinction, as to 


the queſtion of prize, between a declaration of war generally and 


a proclamation for repriſals; the conſequence would be the ſame 


in either caſe upon the queſtion now before the Court. War puts 


every individual of the reſpeQive governments, as well as the 


governments themſelves, into a ſtate of hoſtility with each other. 
There is no ſuch thing as a war for arms and a peace for com- 


merce. | In that ſtate all treaties, civil contracts, and. rights of 
property, are put an end to. Vattel, b. 3. c. 5. J. 70. The ſame 


author (6. 3. c. 15. , 226.) ſhews that the principle of the law 
impoſes a duty on every ſubject to attack the enemy and ſeize his 


property wherever found; though by cuſtom this is reſtrained to 
thoſe individuals only who have commiſhonsfor that purpoſe | from 
their goverment. Now trading, which ſuppoſes the exiſtence of 
civil contracts and relations; and a reference to courts. of "juſtice( b), 


(a) Friday, February 7th. 
(+) Vide Bynk. b. I. c. 7.3 hes the cafe of The Hoop, Rib. Admir, Reps 201. 


and 


in THE ForTiETE Year OH GEORGE III. 335 1 
1 und che rights of property, is neceſſarily contradictory to a ſtate 1800. bl 
0 of war. Beſides, it is criminal in a ſubject to aid and comfort — "8 
3 the enemy; and trading affords that aid and comfort in the moſt paths, 1 
5 effectual manner, by enabling the merchants of the enemy's coun- 05 15 i 
n try to ſupport their government. Export duties are to be paid 2 — \| 
1 when goods are brought from an enemy's country, which is dl 
* furniſhing the very ſinews of war to the hoſtile government. 1 
f Theſe conſiderations apply with peculiar force to maritime ſtates, [it 
ſt where the principal object is to deſtroy the marine and commerce 1 
n of the enemy in order to enforce them to peace. It may be ſaid 1 
N iadeed that ſuch a trading alſo benefits ourſelves, eſpecially if the "ft 
4 balance of trade be in our favour. However it belongs not to Li 
0 individuals but to the ſtate alone to balance theſe benefits; and A 
* ſuch a power will beſt be exerciſed by granting licenſes to parti- "| 
4 cular perſons, or as to particular commodities, according to the "nn 
is exigeney of particular circumſtances. For the ſame reaſons a ſub- 1 
ſe ject cannot trade with an enemy even from a neutral country, 1 
0 unleſs he has acquired a right of citizenſhip in that country; but . 
8 certainly if he reſide in this country he cannot fo trade through 1 
| the medium of a neutral agent, And à fortiori it is unlawful for ö 
* him to do fo where the trading, as in this caſe, is direct from the 4 
n enemyis country to this. The above reaſoning is further ſtrength- 144 
n ened by this conſideration, that if ſuch direct trading were to'be 1 
8 permitted, it would facilitate the means of carrying on a traitorous 1 
1 correſpondence, which would greatly counterbalance any little bil 
0 advantage likely to accrue to the individual members of the com- "1 
1 = munity | from ſuch trading. Further, it has been the practice in. al 
: all wars to obtain licenſes from the Crown for any direct intercourſe i 
2 with an enemy s country; and the ſame has been done during the 1 
4 preſent war. The Governor of Jamaica has power given to him Wl 
x to licenſe trading with the Spaniſh Weſt- India ſettlements; which i 
1 he has exerciſed accordingly. The Governor of Gibraltar has the i 
| ſame power with reſpect to Spain. The ſame has been at diffe- bh: 
5 rent periods of the war exerciſed by the government at home in 
4 regard to Holland. Now the very circumſtance of granting fuch 
« | licenſes from time to time ſhews that without them the trading 
with an enemy has always been conſidered illegal. The excep- 


of tion proves the general rule. It is not only the practice of this 
country thus to regulate the intercourſe of its ſubjects with ene- 
mies, but the ſame general law prevails W Kane (a), 


254 4H, Find 4 l INT . n d 
id bs i ; and 


$56 
1800. 


Por rs 

egainft 

BET. 
and Others; 


in Error. 


CIR Tz * — N 5 2 * - * * 8 
N err 9 A * — «4 e MN _— * 4 A ns MX n Tm 5 n 
. — . r Rb 8 ˙ On et EOS "A. 8 — 3 — 22 : | * > N | 
— Rt — : _ 2 — —U—1 — BE a 5 5 , . —— 0 * : 18 rr ' 
Ts: S ee, eee r A — « 2 R — — —— 2. — wy K _ 8 — _ : 
, 2 * =; bo 2 ASL , — 8 * k de (opts. "= "OTE 4 . ö rr * . _ - - 
Wong On IA Noi nf un c c nk x ron" n FS; " TLDS ag 
5 0 whe 7 N 3 8 leaps. —— LS TY £4 FR 5 ©, ay RIG oo Ix — Ry Nr *% A ©, FART . : 7 A or, Ws 
_ — - - — - 2 SO g - „ TT - J * * 2 
. . * 8 „ * »» — mnt ln "OY" _ | 9 
* SI , N p {FS N D s * 


path 
0 


= ä 
78. 3 


9 — 
Cs ak 
— ———_ 


2 * —.— — — 
CC . 
— 5 n 2 E 2 . 
— _—_ — a * * * 
— waoqg— => — a 


8 , ; 
as * R 222 —_ 
2 * * __ 
— 7 3 


CASES in EASTER TERM 


and has been acted upon in the preſent war by France, Spain, aud 
Holland. This principle is alſo recognized in our own books, In 
the caſe of Henke v. The London Exchange Aſſurance Company (a a), 
the then Solicitor General (Lord Mansfield) admuted in argument 
that any trading with an enemy was a miſdemeanor, and that b 
the Maritime law it was cauſe of confiſcation. All the learn- 
ing on this ſubje& was fully examined and elucidated in a late 
cafe of The Hoop (b) by Sir V. Scott. It was there attempted 
to fet up an exception to the genera! rule, that all trading with an 
enemy is illegal: but the univerſality of the rule was cſtabliſhed; 
and in giving judgment the learned judge adverted to the prin- 
cipal leading authorities and caſes on the ſubjet. [He then read 
the following notes of caſes, taken partly from the MS. notes 
of Sir Edward Simpſon, which are a valuable and authentic col- 
lection of Admiralty deciſions; and partly from the printed 
Report by Dr. Robinſon of the judgment delivered by Sir V. Scott 


in the caſe of The Hoop before referred to.“ The caſe of 


St. Philip in 1747, at the Cockpit (e); Lord Ch. J. Wiles being 


preſent. The Lords refuſed to give the claimants liberty to prove 
that goods which had been captured and condemned as prize were 


bought before the war; the Chief Juſtice being clearly of opinion 
that the effects of Britiſb ſubjects taken trading with the enemy 


are good prize. This eſtabliſhes the rule that trading with an 


enemy is ſubject of conſiſcation, and excludes any exception, 
even on the ground that the goods had been purchaſed before the 
war; A fortiori therefore if, as in this caſe, they were purchaſed 


after the commencement of hoſtilities. —** The caſe of The Eliza. 


beth of Oftend (d) in 1749; preſent Sir Thomas Denniſon, and 


either Mr. Juſtice Birch or Mr. Juſtice Clive. The cargo taken 


and condemned as coming from an enemy's port was claimed to 
be the property of Brizi/h ſubjes. The Lords of Appeal by their 
ſentence reſtored the goods claimed by Gould a Britiſh ſubject 
born, but eſtabliſhed at the time in the dominions of the Queen 
of, Hungary, but rejected the claim of Henckel! and others who 
were then and ſtill ſubjects of His Majeſty. Sir E. Simpſon's note 
on the above caſe is, that the Lords condemned all the goods gf 


Eoglifs ſubjects, the judges being clearly of en that they 


(a) This ia ——_ in 1 Yef. 317+, but the King' s Advocate read a note of it from 


Sir Thos, Sewell's brief, 
(5) Reb. Adm. Rep. 196. 
(e) Sir E. Simpſon's MSS. 
) Pid.; and alſo _ in 1 Rob. Rep. 202. REST not ho fully Rated, 
mi | were 
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were prize of war, and confiſcable. All trading with an enemy 
was condemned by the Lords of Appeal in 1704. The ſame 
note alſo refers to ſeveral other inſtances of ſhips condemned on 
this account; amongſt others, The Mary of Wexford in 1707 for 
trading to Spain.” —** The Ritigende Jacob in 1747 (a), a Swe- 
d;fþ ſhip, went from London to Bourdeaux andtook in wine for 
Britiſh ſubjects to be delivered at Guernſey, but with falſe clearances 
at Pourdeaux, in order to deceive the enemy. She was con- 
demned by the Lords of Appeal on the 7th of EY 1750, in 
affirmance of the judgment of the Admiralty court.“ — e The 


cargo of the Lady Fane (5), a Hamburgh ſhip laden at Malaga 


with wine, was claimed by Engli/b merchants as the produce of 
goods ſent to Spain before the war: but it was condemned by the 
Lords of Appeal, preſent Mr. Baron Clarke.” —& The Deergarden 
of Stockholm (c) was laden with woolen goods ſhipped oftenſibly at 


| Liſbon, the voyage being in fact to Bi/boa an enemy's port, but on 


Britiſh account; The cargo was condemned on rhe 15th of 
March 19747.” —« The Fufrouw Louiſa Margaretha (d), before. 
the Lords the 3d of April 178 1 (otherwiſe called Fſcott's caſe): 
This was a claim by Meſſrs. Eſcott and Read of London for winess 


&c. ſhipped on board a Dutch ſhip in 1780 at Malaga on their 


account. And it was ſtated that the houſe of Eſcott and Read had 
for twenty years before the preceding hoſtilities between Great 
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Britain and Spain, traded to and from Malaga, where they had an 


eſtabliſhed houſe of trade and where Mr. E/catt had reſided for 
thirty years till the laſt ten months wher he had reſided in Eng- 


land ; that a great quantity of wine b<ic..ging to the houſe had 


been left at Malaga till a favourable opporiunity offered of ſending 
it to London ; that the deſtination was to Oftend, and the property 
deſcribed to be for neutral account and riſk in order to avoid the 


enemy” s cruizers. The whole was therefore claimed as Briti iſh 


property, ſubject to a per-centage for commiſſion to their foreign 
correſpondent. But the judgment. of the court of Admiralty re- 
jecting the claim of Mr. Eſcott was affirmed by the Lords, preſent 


Lord Loughborough then Ch. J. of C. B. and Sir J. Eardley Nil. 


mit. The St. Louis, alias EI Alleſſandro (e), (otherwiſe called 
The New Orleans caſe,) before the Lords July 18th 1787. This 
was a claim of Meſſts. Morgan and Mather for certain peltries 
ſhipped by them on board a veſſel of New Orleans brund to 


U Dr, Rob, Rep, 202. (b) 1h, (e) 1b, ©) Dr, Reb, Rep. 203. (e) I. 204. 
Bourdeaux, 
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Bourdeauæ, and conſigned to merchants there on account of the 
ſhippers. It appeared that Morgan had left England and ſettled in 
ef Florida in 1764. That finding no protection from the 
Britiſh government to thoſe ſettled on the Banks of the Mi Ah, 
he had kept a ſhip as a floating ſtorehouſe from 1774, livitig him- 


ſelf at New Orleans by permiſſion of the Governor on condition of 


not landing any goods on the Spaniſb territories. That in 1779 
finding that the American troops were in ſuch force on that river 
as to prevent any Engliſb ſhip from coming up, and that it was 
impoſſible to make any remittances to England but in neutral veſ. 
ſels, he ſhipped the goods in queſtion on board the Sr. Lowis x 
neutral ſhip, being the only veſſel at New Orleans bound for Eu. 
rope. That they were conſigned to merchants at Bourdeaux to be 
there ſold, and the proceeds remitted to Mather in London. And 
that he was obliged to reſort to this mode of remittance that the 
goods might not periſh on his hands. There was alſo a certificate 
from the Britiſh commander in thoſe parts in America, certifying 
that Mr. Morgan a Britiſh ſubjeQ had received permiſſion under 
a capitulation with the enemy to convey himſelf and family to 
London under a paſſport from the Spaniſh Governor. Nevertheleſs 
the ſhip and property were condemned in the Admiralty court as 
enemy's property or otherwiſe liable to confiſcation; and this ſen. 
tence was confirmed by the Lords, preſent Lord Loughborough, 
Ch. J. of C. B. But ſome of the ſame perſon's property ſent in 
another ſhip from New Orleans conſigned directly for London was 
reſtored.” —« The Compte de Wobronzoff (a) before the Lords on the 

19th of July 1781 (otherwiſe called the Ii caſe). This was a 
claim of Daley and other Iriſb merchants for the veſſel and certain 
French wines ſhipped at Bourdeaux in May 1780 on their account, 
with oſtenſible papers for Rufja ;' in ſupport. of | which it was 
ſtated that during the whole war the Commiſſioners of Revenue 
and Exciſe in Ireland had conſtantly permitted ſuch a trade to be 


carried on from Bourdeaux to Dublin in the ſame manner as be- 
fore hoſtilities by Britiſb ſubjects on their account in Britifh ſbips. 


That this was done openly, and regular entries made of the ſame, 
and the duties paid. That ſubſequent to hoſtilities an act paſſed 
the Iriſb legiſlature laying an additional duty on French wines 

imported from June 1780 to December 178 1 which it was con- 
tended was a direct recognition of the legality of this traffic. 
. —— the e the court of Re ee 
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the {hip, and cargo as lawful prize, was affirmed ;. preſent Lord 1800. 
Bathurſt; and Lord Loughborough. . The Expedite. Van Rotter. ——=. 
dam (a) (otherwiſe, called the; Levant caſe), before the Lords 18th uy 
July 1 1782. This was a claim by Gregory and Turnbull of London Bu, 
for wine ſhiꝑpped on board a Dutch ſhip on the 20th of December 22 
1780 at Malaga for them, though oſtenſibly for the account and 5 
riſk of Thomaſze of Amſterdam their agent, Holland being then at 

peace with this country. The claimants relied on an act of the 

20 Geo. 3. permitting the product or manufacture of certain places 

within the Jeuant to be imported into Great Britain or Ireland 

in Britiſb or neutral veſſels from any place whatſoever. But the 

Court of Admiralty, not thinking that the act referred to applied 

to this caſe, condemned the goods, which ſentence was affirmed by 

the lords preſent lord Camden and lord Afoburton.” —* The Bella 

Guidita (b). (otherwiſe called the Grenada caſe), before the lords 

20th July 1785. After the capture of Grenada by the French 

Mr. Vaughan and other Briti/h merchants ſent a cargo of pro- 

viſions on board a neutral ſhip from Treland to Grenada intend- 

ing to dring back in return plantation produce in payment of 

the debts owing: from proprietors of eſtates in that iſland to 

-Britiſh merchants. This traffic had been carried on between 

the conquered iſlands of Great Britain for ſome time before and. 

till the then recent breaking out of hoſtilities with Holland, through 

the medium of St. Euftatia a Dutch colony, under the ſanction of 

Britiſb ats of parliament. And after the Dutch hoſtilities 


an ad palſed 20 Geo. 3. reciting the capture of Grenada by 


the French, and that it was expedient and juſt to relieve the 
proprietors of- eſtates there, and enacting that no goods of the 
growth, &c.* of the iſland on board neutral veſſels going to 
neutral ports ſhould be liable to condemnation as prize. The 
judgment of tha Vice Admiralty court of Barbadbet condemning 


the cargo as French property was affirmed; preſent lord Camden.” . 
The Einigheid (e), before the Lords 21ſt March 1795. There 


corn which was ſhiĩpped on account of Hritiſb and Dutch merchants 
on board a Zubeck ſhip from Rorterdam to Nantes before war de- 
clared by France againſt England and Holland, but which from 


- acoidental circumſtances did not fail till afterwards; being taken, 
was adjudged good prize by the Court of Admiralty, and after- 


wards on appeal preſent Sir R. P. Arden maſter of the rolls, and 


a he Lord Ch. J. of C. B. The Fortuna, before the Lords 37th 


() Rob. Rep. 206. 7; th; n07. (c) B. 210. 
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of June 1795 (a). There a cargo of wines had been ſhipped by 
Britiſh merchants carrying on trade at Barcelona on board a 
Swediſh veſſel at Barcelona in January 1793 and deſtined for 
Calais. She was firſt captured by a Spaniſh frigate in April, and 
releaſed by the Spanz/h court of admiralty ; after which ſhe was 
again captured by one of our cruiſers. It was contended for the 
captors that the cargo was liable to confiſcation, becauſe the thip 
failed from Spain for Calais ſubſequent to the commencement of 
hoſtilities by France againſt England and Spain, which it was in- 
cumbent on the proprietors to have prevented, or at leaſt to have 
endeavoured to do ſo. The ſentence of condemnation was affirm- 

The Freeden (b) was a cale of the ſame deſcription as the 
laſt: but there the Brizi/h merchants were permitted to produce evi. 
dence to ſhew that immediately after the breaking out of hoſtilities 
they had uſed their beſt endeavours to prevent being implicated in 
the illegal commerce on their account from Barcelona to Oftend; 
but failing in this the cargo was condemned in the Court of Ad- 
miralty, which ſentence on appeal was affirmed ; preſent the 
Maſter of the rolls.” —* -The William (c), before the Lords De- 
cember 19th 1795. Prior to the war between France and Great 
Britain the claimants who were Britiſh ſubjects in Grenada were 
creditors of certain French merchants in Guadaloupe, and after the 
war broke out the agent of the claimants in Guadaloupe received 
the cargo of ſugars in queſtion in payment of that debt, and ſhip- 
ped them on their account. 'The ſentence of the vice admiralty 
court of St. Chriſtopher condemning the ſhip and cargo was affirm- 
ed; preſent the Maſter of the rolls.” Upon the authority of this 
long train of deciſions the judgment in the principal caſe of the 


Hoop (d) proceeded. There Mr. Malcom of Glaſgow and other 


Scotch merchants had traded to Holland for articles neceflary for 
the agriculture and manufaQtures of that part of the country, for 
which they had ſeveral times before applied for and obtained the 
King's licenſe ; but after the paſſing of certain acts of parliament 
having upon application to the commiſſioners of the cuſtoms at 
Glaſgow being informed (erroneouſly as it afterwards appeared), 
that ſuch licenſes were no longer neceflary, they had omitted to 
obtain one on that occaſion, in conſequence of which the cargo 
being taken was condemned as prize, on the general ground that 


all n with an enemy without the King s licenſe was illegal 


(a) Rob. ag. 2122 () Ih, 213. (e) E. 214 (4d) Ib, 196. 
and 
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and cauſe of confiſcation. Theſe caſes alſo ſhew that there is no 


561 


1800. 


diſtinction between trading with an enemy and with an enemy's 
Por rs 


country: nor is ſuch a diſtinction warranted in principle; for all 
perſons inhabiting an enemy's country are preſumed to be 
enemies. Aid is equally given to the enemy by ſuch trading, 
whether the goods be furniſhed immediately by an enemy or neu- 
tral merchant ; and the danger of traitorous correſpondence is 
the fame. = | | 

Dr. Swabey, contri, admitted that, ſo far as the queſtion of 
prize affected the deciſion of this caſe, the principles advanced 
and authorities Cited on the part of the plaintiff in error by the 


| King's advocate could not be diſputed. But how far that con- 


cluded the queſtion as to the legality of the inſurance at common 
law, or whether the obtaining of a licenſe from the crown prior 
to the capture would make any difference, he begged leave to re- 


Fe 


EIL L. 


and Others 3 


in Error. 


fer to the arguments of the common lawyers on behalf of the de- 


ſendants in error. 
Curia adv. vult. 


Lord Kexyon Ch. J. now ſaid that the Court had very fully 
conſidered the queſtion immediately after the very learned argu- 
ment which had been made by the King's advocate in the Jaſt 
Term. That the reaſons which he had urged and the authorities 
he had cited were ſo many ſo uniform and ſo concluſive to ſhew 
that a Britiſh ſubjeQ's trading with an enemy was illegal, that the 
queſtion might be conſidered as finally at reſt. That thoſe autho- 
rities, it was true, were moſtly drawn from the deciſions of the 
Admiralty Courts: and that after all the diligence which had been 
uſed there was only one direct authority on the ſubject to be 
found in the common law books, and that one was to the ſame ef- 
fect. But that the circumſtance of there being that ſingle caſe 
only was ſtrong to ſhew that the point had not been ſince diſ- 


ö puted, and that it might now be taken for granted that it was a 
principle of the common law that trading with an enemy without 


the King's licence was illegal in Brizifh ſubjects. That it was 


therefore needleſs in this caſe to delay giving judgment for the 

| fake of pronouncing the opinion of the Court in more formal 

terms; more eſpecially as they could do little more than recapitu- 

| late the judgment with the long train of authorities, already to be 
found in the cleareſt terms in the printed report of the caſe of the 


Hop, publiſhed by Dr. Robinſon. That the conſequence was that 


| the judgment of the Couft of Common Pleas muſt be reverſed. 


Per Curiam, Judgment reverſed. 
Vol. VIII. "0. 
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If a ſhip be 
inſured at 
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to B., and 
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during her 
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the afſured 
Cannot re- 
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policy for a 
loſs happen- 
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A. and B. 
Goods may 
be ĩnſured, 
though pur- 
chaſed with 
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of a former 
illegal cargo. 
Aninſurance 
on a ſhip for 
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voyage is le- 
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Bizv and Others againſt APPLETON, 


HE firſt count in the declaration was on a policy of aſſurance 

on goods on board the Confederacy” an American (hip, « ar 

and from Canton in China to Hamburgh or Copenhagen, with 
liberty to touch ſtay and trade at all ports and places whatſoever, 
particularly 2 port in the channel,” effected by the plaintiffs for 
the benefit and on the account of Lefing well and another. The 
ſecond count was on a policy on the Hip Confederacy ** at and from 


Canton,” &c. as in the firſt count. It was ſtated that the ſhip 


ſailed from Canton having the goods on board, and that ſhe was 
taken as prize in the courſe of her voyage before her arrival at 
Hamburghor Copenhagen. The defendant pleaded the general iſſue, 
and on the trial before Lord Kenyon: a ſpecial verdict was found. 
In the ſpecial verdiCt it was ſtated that the plaintiffs cauſed to 
be effected the two policies of aſſurance mentioned in the decla. 
ration for Lefingwel! and another. That the ſhip “ Confederacy” 
was an American built ſhip, the property of American ſub- 
jets by whom ſhe was ſold in 1795 in the port of Londyn to 
Leffingwell and another, alſo Americans. That the ſhip was al- 
terwards loaded in and cleared out and (ailed from London for 
Madeira, from whence ſhe proceeded to the Iſle of Bourbon and 


thence to Mauritius, at which places the greateſt part of tle 


cargo was diſpoſed of; that from Mauritius ſhe proceeded to 
Bombay, where ſhe arrived in Zune 1796; that during all this 
time ſhe was commanded by S. Fencks a citizen of the United 
States of America, c and was furniſhed with and had on board 
a proper paſſport duly made out and granted according to the form 
annexed to the treaty of commerce” between France and the 


of Admiralty United States of America. That during the time the ſhip was at 


condemning 
a ſhip for na · 
vigating con- 
trary to the 
ordinances 

of that bel!i- 
gerent fare 


te which the 


neutral 
country bad 


Bombay the remainder of the cargo was landed and diſpoſed of, 
and the captain obtained from the governor in council a licence 
to load on board the Confederacy a cargo of cotton and to proceed 
with the ſame for ſale from thence to Canton in China. That ha- 
ving taken on board ſuch a cargo the captain ſailed in the ſhip for 
Canton, and in his paſſage thither touched at the iſland of Pulu. 


wot allcated. pinang, where he took on board a quantity of tin for ballaſt of 


the value of 3500/., and arrived at Canton in October 1796, where 
her cargo was ſold and diſpoſed of, and the goods mentioned in 
| | 227 
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the firſt count in the declaration (the property of Lefingwell and 
another) were at Canton loaded and put on board to be carried 
from thence to Hamburgh. 'That the proceeds of the cargo from 
Bombay to China were employed in the purchaſe of part of the 
cargo from China to Europe. That the voyage from London to 
Canton and the voyage from Canton to Europe were two voyages. 


That the ſhip ſailed from Canton towards Hamburgh with the 


goods on board in January 1797, and whilſt ſhe was on her 
voyage was captured by a French ſhip of war and carried into 
Nantz ; where proceedings being inſtituted before the tribunal 
for determining the queſtions of prize the ſhip and cargo were 
condemned as prize. [The ſentence of condemnation was ſet 
forth at length in the ſpecial verdict ; but it is omitted here be- 
cauſe this Court conſidered that the condemnation proceeded en- 
tirely on the ground that the ſhip had violated ſome of the French 
ordinances.) It then ſtated that in the treaty between this country 
and America, referred to in the ſtat. 37 Geo. 3. c. 97., the following 
article is contained; His Majeſty conſents that the veſſels belong- 
ing to the citizens of the UnitedStates of America ſhall be admitted 
and hoſpitably received in all the ſea ports and harbours of the Bri- 
1/þ territories in the Eaft Indies ; and that the citizens of the ſaid 
United States may freely carry on a trade between the ſaid terri- 


tories and the faid United States in all articles of which the im- 


portation or exportation reſpectively to or from the ſaid terri- 
tories ſhall not be entirely prohibited; provided only that it ſhall not 
be lawful for them in any time of war between the Britiſb Govern- 
ment and any other power or ſtate whatever to export from the ſaid 
territories without the ſpecial permiſſion of the Britiſh Government 


there any military or naval ſtores or rice. The citizens of the United 


States ſhall pay for their veſſels when admitted into the ſaid ports 
no other or higher tonnage duty than. ſhall be payable on Brizi/h 
veſſels when admitted into the ports of the United States; and they 
ſhall pay no other or higher duties or charges on the importation or 
exportation of the cargoes of the ſaid veſſels than ſhall be payable 
on the ſame articles when imported or exported in Britiſh veſ- 
ſels: but it is expreſsly agreed that he veſſels of the United States, hall 
nat carry any of the articles exported by them from the ſaid Britiſh ferri- 
tories to any port or place, except to ſome port or place in America where 
the ſame Hall be unladen, and ſuch regulations ſhall be adopted by 
both parties as ſhall from time to time be found neceſſary tu enforce 
the due and faithful obſervance of this ſtipulation, It is alſo under- 

O o 55 | 7 ſtood 
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ſtood that the permiſhon granted by this article is not to extend 
to allow the veſſels of the United States to carry on any part of 
the coaſting trade of the Britiſh territories, but veſſels going with 


Art- their original cargoes or part thereof from one port of diſcharge 


TONs 


to another are not to be conſidered as carrying on the coaſting 
trade; neither is this article to be conſtrued to allow the citizens 
of the ſaid ſtates to ſettle or reſide within the ſaid territories, or to 
go into the interior parts thereof without the permiſſion of the 
Briti uſb Government eſtabliſhed there. And if any tranſpreſſion 
ſhall be attempted againſt the regulations of the Briz/h Govern- 
ment in this reſpect, the obſervance of the fame ſhall and may be 
enforced againſt the citizens of America in the ſame mauner ag 
againſt Britiſh ſubjects or others tranſgreſling the ſame rule. And 
the citizens of the United States whenever they arrive in any port 
or harbour in the ſaid territories, or if they ſhould. be permitted 
in manner aforeſaid to go to any other place therein, ſhall always 
be ſubject to the laws government and juriſdiction of whatever 
nature eſtabliſhed in ſuch harbour port or place according as the 
ſame may be. The citizens of the United States may alſo touch 


for refreſhment at the iſland of St. Helena, but ſubjeQ in all re- 


ſpects to ſuch regulations as the Brit: ih Government may from 
time to time eſtabliſh there,” The verdict concluded with pray- 
ing the advice of the Court, aſſeſſing the damages ſeparately on 
the two counts, in cafe the Court ſhould be of opinion that the 
laintiffs were entitled to recover upon either of them. 

This caſe had been before the Court ſeveral times before on 
motion for a new trial and afterwards on a ſpecial verdict: afterthe | 
former ſpecial verdict had been arguedavenire de novo, was award- 
ed, becauſe damages were given generally on both the counts in 

e declaration, and the Court intimated an opinion that though 
the plaintiffs might recover on oue count they were not entitled to 
recover on the other. Ac :cordingly the caſe went to another jury, 
when the preſent \ verdict was found, differing from the former in 
feveral particulars, but principally in the ſe, that in this verdict the 
damages were frparately aſſeſſed on the different counts, and it was 
now ſtated that the voyage from Lyondm to Center and that from 


Canton to Eurape were two diitindt voyages. This verdict was now 


argued by Lap for the plaintiffs, and Adam for the defendant. 
The ſecond.count, on the policy on the ſhip, was now aban» 
doned by the plaintiffs? counſel; on this ground, that as the policy 
on the Tip attached at and from ogg; A including the period 
'E | 0 
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of time when the cotton taken in at Fombay (an illegal cargo, 
being in contravention of the treaty between this country and 
America,) was ſtill on board, and as the immediate voyage and 
adventure inſured could not be divided into parts, the whole muſt 
be deemed an illegal adventure. 

But on the firſt policy, that reſpecting the goods, ſeveral queſ- 
tions were made. It was objected on the part of the defendant 
that the plaintiffs could not recover on this count 1ſt, Becauſe the 
goods inſured were purchaſed with the proceeds of an illegal cargo, 
that procured at Bombay, (it being admitted that the governor's 
licence to purchaſe it was illegal,) and that ſuch an adventure was 
contaminated by ſuch antecedent illegal traffic. 2dly, Becauſe the 
voyage from Bombay to Canton was only a part of a larger voyage, 
out and home from London to Canton and from Canton to Europe ; 


and that as the ſhip in the courſe of the voyage traded at Bombay, 


contrary to the treaty between this country and The United States 
of America by not returning directly (a) from Bombay to America, 
the whole voyage was illegal. 3dly, Becauſe the thip was ſeizable 


for a violation of the navigation act in a prior part of the voyage, 


from Bombay to Canton, and conſequently that the goods inſured 
were not put on board a proper ſhip, ſuch an one as the aſſured 


impliedly undertook to provide; and that the right of ſeizure 


continued at leaſt during the time that the ſhip was on the gh 


ſeas and until her return home. 4thly, Becauſe the ſentence of 


condemnation by the tribunal at Nants negatived ie ſhip being 
an American. 

On the part of the vlataritfs it was anſwered, 1ſt, that it was 
perfectly immaterial in this caſe to conſider how the funds were 
acquired with which the cargo inſured was purchaſed ; it being 
ſufficient for the purpoſe of this queſtion that the cargo when 
bought was meant to be conveyed in the courſe of a legal voyage. 
2dly, That the fact, on which this objection was founded, was 
negatived by the verdict, where it was expreſsly tated that theſe 
were two diſtinct voyages; and conſequently that the homeward 
voyage from Canton to Zurope could not be affected by any ille- 
gality in the voyage outwards. 3dly, That the circumſtance of 


| the ſhip having been liable to ſeizure for an act done before the 


commencement of the voyage inſured could not affect this policy, 
for that the ſhip eould only be ſeized flagrante delicto, daring the 
ame Wy other wife ſhe could never en be E in- 


(s) Vid 222 v. | Maryat, ante, 1. 
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ſured ; and that the ſeizure of the ſhip for an antecedent cauſe of 
ſorſeiture was not within the ſcope of the indemnity of the under. 
writers, as they are only liable for riſks incurred during the voyage 
inſured. Lockyer v. Mey, ante, 1 vol. 252. 4thly, That it 


appeared by the concluding part of the ſentence that the ſhip and 


cargo were condemned for having violated ſome of the French 
ordinances which were not obligatory on the Americans, and 


_ conſequently that this ſentence did not negalive the ſhip being an 


American. Pollard v. Bell, ante, 434. 

Lord Kenyon, Ch. J. Although this caſe has only been ar- 
gued once on this ſpecial verdict, yet as the queſtion has been fo 
frequently canvaſſed of late, we have had an opportunity of con- 
fidering it; and as the parties may expect not to be kept longer in 
ſuſpence, we will diſpoſe of the caſe now. It is now admitted by 
the counſel for the plaintiffs, and very properly ſo, that the policy 
on the ſhip muſt be abandoned, becauſe during part of the time 
that the parties intended that the policy ſhould attach, namely, 
while the ſhip was at Canton, there was ſomething illegal in the 
tranſaction. Therefore we are now delivered from all conſidera- 
tion reſpecting that part of the caſe. 

With regard to the other part of the plaintiff's claim on the 
policy on the goods, the arguments urged by the defendant's 
counſel have not convinced me that this contract is illegal, be. 
cauſe the goods inſured were procured with the proceeds of 2 
formerillegal cargo. If this objection were well founded, it would 
go to an alarming extent; in deciding on a claim made on a 
policy of inſurance, it would be neceſſary to examine and ſeruti- 
nize the paſt condu of the aſſured in order to ſee whether or not 
by their former tranſactions in life they had illegally acquired the 
funds with which the particular goods inſured were purchaſed. 
But we cannot enter into conſiderations of that kind; we mult 
confine ourſelves to the immediate tranſaction before us. And 
whatever my former opinion may have been on the facts of this 
caſe, the jury have relieved us from one conſideration, by finding 
expreſsly as a fact that theſe were not two connected parts of one 
voyage, but that the voyage home wards from Canton was a ſepa- 
rate and diſtinct voyage from that to Canton ; the homeward 
voyage therefore cannot be affected by the former outward voyage. 
The caſe of Pollard v. Bell, that has been alluded to in the ar- 
gument, was decided by us after great conſideration; and though 
that caſe could not be reconſidered by a Court of error as the facts 
did not appear on the record, fortunately for ourſelyes as well as 


tor 
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for the parties here there is a mode by which our judgment in 


36 


this caſe, if erroneous, may be correQed, and the defendant if he 


be difſatisfied with the grounds of our deciſion in Pollard v. Bell 
will have an opportunity of canvaſling that deciſion by bringing a 
writ of error in this caſe. But after the greateſt attention that I 
have been able to beſtow on the ſubject, I adhere to the opinion 
that we gave in that caſe; and that deciſion is directly in point 
to the preſent caſe. It was there eſtabliſhed as a propoſition, that 
the judgments of the Courts of Admiralty are to proceed on the 
known jus gentium or on the treaties between particular ſtates; that 
ſuch treaties do not alter the jus gentium with reſpe& to the reſt 
of the world, but as between thoſe particular ſtates they are con- 


ſidered as engrafted on the jus gentium; and that one ſtate has no 


authority by any ordinance of its own to vary the general law of 
nations as to other ſtates. "Then what is the ground on which this 
ſentence of condemnation proceeded ? unqueſtionably a violation 
of the French ordinances only. At firſt I was truck with one of 
the conſiderations mentioned in the ſentence, reſpecting the paſſ- 
port; © Conſidering that ſo far from derogating from this general 
regulation for all nations in favor of the Anglo Americans by the 
treaty of the 6th of February 1778 this treaty implicitly ſubjeQs 
them to it by the 25th and 27th articles, which oblige them to 
conform to the model] of the paſſport annexed to the treaty.” But 
that was conformed to; for it is expreſsly found by the ſpecial 
verdict that *the ſhip was ſurniſhed with and had on board a 
proper paſſport duly made out and granted according to the form 
annexed to the treaty of commerce between France and The United 


States of America.” And after attentively conſidering the whole 


of the ſentence of condemnation, it appears to me beyond al} con- 
troverſy that the ground on which it proceeded is that which is 
mentioned in the concluding part of the ſentence ; © The tribunal, 
ia conformity to the above mentioned laws (a) and regulations, 
and particularly of the decree of the executive directory of the 
12th Ventoſe gth year, adjudges and declares the validity of the 
prize of the foreign ſhip, The Confederacy, Captain Scott Fenchs, 
captured by the privateer Duguai Trouin, Captain Dutache, as 
alſo of all her appurtenances and dependencies tackle apparel and 
utenſils; adjudges and declares likewiſe the validity of the prize 
of all the goods and effects compoling the lading or cargo of the 


"Y (a) Which by a reference to a former part of the ſentence appear to be thoſe of 
i hm. 4th year; and a6th July 1778. 
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1800. faid ſhip The Confederacy, in defawelt of Captain Jencks and the 


Bray 
a 


— — /ypercargo Pierpont being regular in their lift of crew and their dif. 
patches.” Now that is neither required by the law of nations or 


AvrLe- by the treaty between France and the United States of America: 


TON, 


and it is found by the verdict that all the requiſites of that treaty 
were complied with. The foreign court thought that they had a 
right to impoſe ſomething on an independent nation beyond what 
is required by the law of nations or by the treaty entered into by 
that independent nation : but that certainly is not obligatory on 
fuch nation. Therefore, in conformity with the deciſion in the 
Caſe of Pollard v. Bell, I think I am bound to conclude that the 
plaintiffs are entitled to recover on the policy of inſurance on the 
cargo; and that on the other count, on the policy on the ſhip, 
the judgment muſt be for the defendant. _ 

 GRosE, J. The plaintiffs have now given up their claim on 


the policy reſpecting the ſhip. And the defendant has attempted 


to impeach the policy on the cargo, firſt, on the ground that the 


goods inſured were purchaſed with the proceeds of a former illicit 


cargo; and, ſecondly, on the ground that the foreign ſentence is 
concluſive as to the fact that this was not an American ſhip, 
With regard to the firſt point ; arguments. ab, inconvenienti are 
alone ſufficient to determine it. If we were to decide that ſuch 
a cargo could not be inſured, it would be difficult to ſay to what 
conſequences it would lead ; the principle of that deciſion would 
equally extend to the ſecond, nay to the hundredth, cargo pur- 
chaſed afterwards, and to the ſhip itſelf, ſo that fuch a ſhip never 
could afterwards become the ſubject of a legal inſurance even in 
the hands of ſubſequent purchaſers. I know of no principle of law 
to warrant ſuch a doctrine; and I think that we ought not to 
eſtabliſh ſo inconvenient and abſurd a rule. Then it remains to be 
conſidered whether or not the cafe of Pollard v. Bell were pro- 
perly decided, and if it were, whether it ought not to govern the 


preſent caſe. I have heard no arguments to induce. me to think 


that we judged erroneouſly in determining that caſe, and. it appears 
to me to be a direct authority for the preſent. Though the foreign 
ſentence is drawn in an inaccurate and rather a confuſed mannery 
I think that the condemnation proceeded ſolely on the ground that 
the hip in queſtion had violated ſome of the Frexch ordinances, 
and not becauſe ſhe had _ infringed the law of nations or the par. 
ticular treaties that ſubſiſted between France and America. There- 


| "on without repeating the reaſons n the caſe of r 0 
6 i 
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Bell, 1 a that the deciſion muſt govern us in determining this 


caſe. 8 
LawKBNCE, J. It has been contended on . pert of the de- 


goods, which are the ſubject of this inſurance, becauſe they were 
bought with the proceeds of an illegal cargo, and becauſe the ſhip 
on board which the goods in queſtion were put having violated the 
treaty by trading from Bombay to Canton was liable to be ſeized, 
and further becauſe the ground of the ſentence of condemnation 
was not for having violated any of the French ordinances merely 
but for an infraction of the treaty between France and America 
the propriety of which ſentence we cannot examine. With 
regard to the firſt of theſe objections; in ſuch a cafe as the pre- 
ſent we cannot inquire into the means by which the merchant 
gains the money that is afterwards laid out in the purchaſe of 
goods ; if the money were obtained by robbery on the highway 
and inveſted in the purchaſe of a cargo, I do not know why that 
cargo may not be legally inſured. In order to render the inſu. 
rance illegal, the illegality ſhould exiſt during the courſe of the 
voyage inſured. Nor do I think that the next objeCtion, that the 
plaintiffs cannot recover becauſe the ſhip was liable to ſeizure, is well 
founded. Here the illegality commenced by the captain taking 
on board a cargo at Bombay in order to carry it to Canton for ſale. 


But the doQtrine relied upon by the defendant is perfectly new, 


that the aſſured cannot recover on the policy againſt the under- 


writers becauſe the ſhip in a prior voyage had been guilty of ſome 


tranſgreſhon for which ſhe was liable to be ſeized. That is not a 
riſk within the policy; if the ſhip had been ſeized for this cauſe 
during the voyage inſured the underwriters would not have been 
liable; they are only liable for riſks in the courſe of the voyage 
inſured. Then the only remaining queſtion is, whether or not it 
were decided by the foreign ſentence that the ſhip was not an 
American.” It was determined in the caſe of Pollard v. Bell that 
a ſentence of condemnation for violating the ordinances of one 
nation, not adopted by the treaty between that nation and the 
country of which the owner of the property inſured is a ſubject, 
will not prevent the affured recovering on the policy on the ground 
that fuch fentence negatives the warranty of neutrality. But the 


attempt on the part of the defendant here is not fo much to diſpute 


the authority of that caſe as its application to the caſe beſore us. 
However Fan of opinion that on the whole we muſt: confider that 
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the foundation of this ſentence of condemnation was the violation 


of French ordinances only, and conſequently that the caſe of 
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Pollard v. Bell is a direct authority for the preſent. 

Le BLAxc, J. It is inſiſted that the plaintiffs are not entitled to 
recover for the goods inſured, firſt, on the ground that the home. 
ward cargo from Canton to Europe was in part purchaſed with the 
proceeds of the goods fold at Canton, and ſecondly, on the ground 
that the ſhip was liable to ſeizure on her homeward bound voyage 
becauſe {he had before been trading illegally. But I cannot affent 
to the doctrine, that we muſt inquire how the money was pro- 
cured with which the cargo inſured was purchaſed, in order to ſee 
whether or not the underwriters be liable on their contract of 
inſurance, According to that doctrine, it would be neceſſary to 


trace the money through the various channels in which it may 


have paffed before it got into the pocket of the merchant before we 
could decide whether or not a ſubſequent contract of inſurance on 
goods purchaſed with ſuch money were legal. . But ſuch a pro- 
poſition cannot be ſupported in a court of law. With regard to 
the other ground of defence; I do not think that the right of the 
aſſured to recover on this policy is impeached becauſe the ſhip in 
part of another voyage, which is found by the ſpecial verdiQ to 
be a diſtinct voyage from the one in queſtion, was engaged in 
an illegal traffic. , If the ſhip had been ſeized in the courſe of the 
former illegal voyage, the underwriters might then have ſaid that 
they had not indemniſied the owners againſt ſuch a riſk : but no 
ſuch illegality did exiſt during any part of this voyage. Then 
it only remains to be conſidered whether or not the warranty that 
the ſhip was an American is negatived by the ſentence of con- 
demnation. We mult look to the concluding part of this ſentence 
to ſee the grounds on which the foreign court profeſſed ta decide. 
If that determination had been founded either on the Jaw of 
nations or on the treaty ſubſiſting between France and America, 
wecould not have inquired whether or not that Court had formed 
a right deciſion. But if we ſee that that Court condemned the 
ſhip and cargo neither on the law: of nations or on the treaty 
between America and France, then we are bound to deelare that 
ſuch a ſentence is not concluſive on the parties to this action: it 
does not affect the queſtion reſpecting the warranty of neutrality. 
And I think that the ſentence is founded fimply on an infringe- 
ment of the French ordinances which are particularly pointed out 
in the ſentence, and not on any breach of the law of nations or of 
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the treaty between France and America. For theſe reaſons there- 
fore l concur in the opinion given by the reſt of the Court that the 
plaintiffs are entitled to recover on the policy on the goods, 


Judgment for the plaintiffs on the firſt count, 
and for the defendant on the ſecond. 


Per Curiam, 


_— a * * — — ” + >. 


L. P. BANFILL Junior againſt LeiGHa and JEFFRAY. 


HIS was an aCtion upon promiſes, The declaration ſtated that 
diversdifferences and diſputes having ariſen between E. P. Ban- 
filſenior (the plaintiff's father) and Geaves, who tranſacted buſineſs 
in Newfoundland under the firm of Geaves and Company, as com- 
miſſionageats for the defendants, and the defendants, relative tothe 
adjuſtment of their accounts, by indenture dated the 8th of April 
1797 E. P. Banfill ſenior and Geaves aſſigned to the plaintiff all 
debts due to the eſtate of Geaves and Co. upon the ſeyeral truſts 
therein mentioned, and appointed the plaintiff their attorney for 
receiving and compounding for thoſe debts ; and on the 19th of 
Fune 1799 it was agreed between the plaintiff and the defend- 
ants that the matters in difference then ſubſiſting between E. P. 
Banfill ſenior and Geaves and the defendants ſhould be ſubmitted 
to the award of Newman and Ongier, and that the plaintiff “ for 
and on behalf and as the attorney of E. P. Banjill ſenior and 
Geaves on his part” and the defendants on their parts would per- 
form the award, ſo as it were made on or before the iſt of Augult 
then next; 4 and that all the porter belonging to the defendants 
which was left unaccounted for in Newfoundland by Geaves and Co. 
ſhould be taken and paid for by them or allowed to be ſet off in 
account againſt Geaues and Co. at the prime coſt,” &c. The de- 
claration then ſtated mutual promiſes by the plaintiff and the 
defendants to perform the award; that on the 11t of Auguſt 1799 
the arbitrators made their award in writing © concerning the mat- 
ter ſubmitted to them as aforeſaid,” and awarded that there was 
then due from the defendants to the plaintiff “as the attorney or 
aſſignee of E. P. Banfill ſenior and Geaves as aforeſaid 831 /. 
19s. 6d.”, and that the defendants ſhould pay that ſum to the 


Friday, 
May I 6th, 
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matters in difference ſubmitted to arbitration aroſe ſubſequent, to the indenture of aſſignment and power 
of attorney from the principals to the plaintiff: but ſuch matter may be pleaded by way of defence to 


of the ſame in his declaration, 


the action. It is not neceſſary for the plaintiff in ſe:ting forth the aſſignment to him from his princi- 
pals (by virtue of which he was authorized to ſubmit their demands to arbitration) ta make a profert 


plaintiff 
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plaintiff «; in full diſcharge of all debts and ſums of money due 
from the defendants to E. P. moos ſenior and Geaves on any 
account whatever ;” which ſum te arbitrators directed ſhould be 
paid by the plaintiff's drawing a bill of exchange on the defendants 
for its amount payable two months after date; it then ſtated that 
the plaintiff accordingly. drew ſuch a bill, but that the defendants 
refuſed to accept it. 

To this declaration the defendants demurred, and aſſigned for 
cauſes of demurrer that the plaintiff had not made any profert 
of the indenture mentioned i in the declaration; that it did not 
appear that the matters in difference referred to arbitration related 
to or were connected with any debts aſſigned by that deed ; or that 
the plaintiff had any concern or intereſt in the ſaid matters in dif- 
ference, or had any authority to agree that they ſhould be referred 
or to bind E. P. Banfill ſenior and Geaves by a ſubmiſſion 
thereof; that the ſuppoſed cauſes of action being choſes in action 
could not be aſſigned to the plaintiff ſo as to enable him to ſup- 
port the action in his own name; and that as it appeared by the 


declaration that the plaintiff did not enter into the ſubmiſſion on his 


own account and did not bind himſelf in his own right to under- 
take for the performance of the ſaid award by E. P. Barfill ſenior 
and Geaves, there was no adequate conſideration for ſupporting 
the promiſes in the declaration, | 

Wrigley and Giles (a) in ſupport of the demurrer. 1ſt, There 
ſhould have been a profert of the indenture of the 8th of April 
1787 mentioned in the declaration; which is neceſſary where the 
party pleading Jeiives a title or intereſt under the deed (5), though 
where it is only pleaded by way of inducement it is otherwiſe, 
Here the power of attorney by which Banfil! fenior and Geaver 
aſſigned all debts due to them to the plaintiff is the very foun- 
dation of the plaintiff's title to recover. ' 2dly, Suppoſing the 
plaintiff to have no other claim than as attorney to thoſe perſons, 
the reference to arbitration under ſuch an authority ſhould have 
been in the names of his principals, and the action ſhould have 
been brought in their names and not in His own, Combe's caſt, 
9 Co. 76. Brown v. Meverell, Bendl. 105. Dy. 216. 3. ID Abridg- 
court v. Afpley, Moor 818. The debts of the principals, being 
choſes in action, could not be aſſigned to the plaintiff ſo as to 
enable him to ſue for them in his own name and right. So a 


(a) The ee appeared bi . amen and 2 demurred thereforg 


| eath was hevrd by counſel, 


(5) Dr. Leyfi.1d's caſe, 10 Co. 92. fo : 5 
mM ſubs 


IN THE FoRTIETH Year or GEORGE IL $73 


ſubmiſſion to an award by an attorney for another will only bind 1800. 
the attorney himſelf but not his principal. There is therefore no 
mutuality in this caſe ; for though the defendants are ordered to 9 
pay the ſum of money to the plaintiff in diſcharge of their debt Lxzan, 
to Banfill the father and Geaves, yet the defendants have no re- 
medy againft them upon this award, they not being parties to it. 
Bacon v. Dubany, Salk. 70. 3dly, The indenture of aſſignment 
to the plaintiff of the debts owing to his principals is dated the 
8th of April 1797, and the reference to arbitration was not until 
the 39th of June 1799, and is of matters in difference then ſub- 
ſiting between the principals and the defendants; now non con- 
ſtat that the matters in difference then ſubſiſting exiſted in April 
1797, and if not, the plaintiff had no authority to bind his prin- 
cipals. Even if any part of the ſum awarded were for a debt 
ariſing ſubſequent to Apri/ 1797, the award being of one entire 
ſum is void for the whole and cannot be apportioned. 4thly, The 
aſſignment to the plaintiff is only of money due to the principals, 
and the ſubmiſſion to the award includes the account for porter 
belonging to the defendants, which is an exceſs of authority that 
vitiates the whole award, inaſmuch as it does not appear how 
much was allowed on that account, and the ſum awarded cannot 
be apportioned. | 

Parke contrd was ſtopped by the Court. 

Lord Kenyon, Ch. J. There is no doubt on which ade of 
this caſe the juſtice lies; and I am glad to find that there is no 
foundation for either of the objections taken by the defendants, 
With regard to the firſt ; it is not univerfally true that a profert 
muſt be made when the party pleading a deed derives title under 
it. It is not neceſſary where a conveyance to uſes (a) or a feoff- 
ment is pleaded; I only mention theſe two inſtances to ſhew that 
it is not an univerſal rule; others might be produced. But it 
never is neceſſary to make a profert of a deed which is pleaded 
only by way of inducement ; and the deed in queſtion is only in- 
ducement to the action. As little foundation is there for the laſt 
objection, reſpecting the porter; the porter was not a ſubject of 
this reference,. but it was to be taken by Geaves and Co. at the 
time. As to the principal queſtion ; I admit that it muſt appear 
that the arbitrators only adjudged thoſe matters that were ſub- 
mitted to their adjudication. It is ſuppoſed however that theſe 
arbitrators ated Maury matters beyond their authority, becauſe 


(a) Vid. Carb. 315. Dy. 277. 8 Jac. 217 . 135. 145. Sir V. Jan. 
377. Cro. Car, 441. 2 Roll. Abr. 31. and 1 Vo. 3937 4+ 
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1800. the aſſignment and power to refer took place in 1797, and the re- 
— ference was not until the year 1799 of matters hen ſubſiſting: 
BanFILl but it appears that the plaintiff for and on the behalf and as the 


againſt 
LEIGH. 


attorney of Banfill and Geaves agreed to the reference, therefore 
we muſt look back to the time when he was appointed ſuch at- 
torney, and that was in 1797 3 ſo that it does not appear to me 
that the award is bad upon that ground. And upon the whole I 
ſce no reaſon why the juſtice of the caſe, which is with the plain- 
tiff, ſhould not take place. | 

GRosk, J. On the principal queſtion, it is ſuſhcient to obſerve 
that the arbitrators awarded that a certain ſum was due from the 
defendants to the plaintiff as he attorney or aſſignee of Banfill and 
Geaves ; therefore it appears on the award itſelf that the arbi- 
trators only took into their conſideration the differences ſubliſt. 


ing in the year 1797 when the aſſignment was made. 


LAawRENCE, J. Several objections have been taken on the part 
of the defendants. Firſt, it is ſaid that the plaintiff ſhould have 


made a profert of the deed of aſſignment in April 1797. But it 


is clear that no profert need be made of a deed that is only in- 
ducement to the action. If the deed pleaded be only in the in- 
ducement to the action or bar, it need not be ſhewn to the Court; 
as in a ſuit in the Exchequer by the King's Farmer, he need not 
ſhew the deed whereby he is farmer; for it is collateral to the 


action.“ Com. Dig. Pleader. O 15. cit. 6 Co. 38. b. * So in 


an action on the ſtatute 2 Edw. 6. c. 13. if the plaintiff declare 
that the King granted titles by letters patent to A. for life, who 
leaſed to the plaintiff for years, he need not ſhew to the Court the 
letters patent, which are only conveyance to the action. 1b. cit. 2. 
Cro. Fac. 70. Then it was objeCted that the plaintiff, acting only as 
the attorney of Banſill and Geaves, could, not refer theſe matters in 
the mode in which he has referred them: but it muſt be remem - 
bered that in this caſe the whole equitable intereſt was aſſigned to 
the attorney, and he having ſuck intereſt agreed to refer the whole 
ro arbitration ; therefore this is not like the caſe where a perſon is 


acting merely in the character of attorney tor another, and the caſes 


cited for this purpoſe are not applicable to the preſent caſe. To be 
ſure when a choſe in action is aſſigned, the aſſignee muſt ſue in the 
name of the aſſignor: but in this caſe the plaintiff i is ſuing for 
himſelf. The objection reſpecting the porter is not founded in 
fact: the ſuppoſed difficulty has ariſen from not conſidering to 


whom the porter belonged ; it belonged to the defendants and not 


in THE FoxTiETH YEAR of GEORGE III. 
to Banfill and Geaves ; it could not paſs by the aſſignment to the 


plaintiff, nor was it the ſubject of the reference; but it was to be 


taken by Geaves and Co. as part of the agreement to refer, and 
at the time of referring, the other matters in difference, With 
regard to the other objection; the queſtion is whether or not we 
muſt take it that the arbitrators have decided on matters not in- 
cluded in the deed of aſſignment on which the plaintiff's authority 
to refer is founded. This was a general ſubmiſſion in the year 
1799 of all matters in difference between theſe parties at that 
time; the deed of aſſignment was in 1797; and it is ſaid that 
we may intend that the differences that had exiſted in the year 
1797 were at an end, and that other diſputes had ariſen in 1799 
when the reference was made: but if that were ſo, it ſhould have 
been pleaded by the defendants. In Simon v. Gavill, Salk. 74. 
The ſubmiſſion was of all controverſies pending; the arbitrator 
awarded that all ſuits now pending between the parties ſhould 
ceaſe, and that the defendant ſhould pay 107. in full of all demands 
and releaſe all demands till the time of the award: the Court held 
that an award of a general releaſe of all demands till the time of 
the award is good, for nothing new ſhall be intended to ariſe in 
the mean time; “and if any new controverſy had happened, 
which is not to be intended, he that pretends to excuſe the non- 
performance ought by his pleading to ſet it forth and ſhew it.” 
So in this caſe if new differences had ariſen between the date of 
the aſſignment and the time of the reference, it ſhould have been 
ſhewn by the defendants by their plea. 
Le BLAxc, J. of the ſame opinion. | 
| Judgment for the plaintiſt. 


HowsoN againſt Hancock 


N aſſumpſit for money had and received it appeared that the 
plaintiff and the defendant had laid two wagers, the one of 101. 
and the other of 3/. 16s. on the event of a horſe-race prohibited 
by the ſtatute 10 Geo. 2. c. 19. / 2. and depoſited the money in 
the hands of certain ſtakeholders, The event having terminated 
in favour of the defendant both ſums were paid over to him, the 
firſt by the expreſs direction of the plaintiff, the latter {as the jury 
found) with his concurrence; and the preſent action was brought 
to recover back thoſe ſums from the defendant. It was inſiſted at 


the forme t to recover bac 


the 


$73 


1800. 
9 ——̃ 


Saturday, 
May 17th. 


Where mo 
ney depoſited 
upon an ille- 
gal wager has 
been paid 
over to the 
winner by 
the conſent 
of the loter, 
the latter 
cannot after« 
wards main - 
tain an ac- 
tion againſt 
his depeſit. 


. 
217 


356 ca szks in EASTER TERM 


800. the trial (a), on the part of the defendant, that as the wager had 
— deen fairly won, and as the money had been paid to him with the 
== conſent of the plaintiff the latter could not recover it back in this 
 Haxcocz. action; and Mr. Baron Chambre being of this opinion nonſuited 
the plaintiff, with leave to him to move to ſet aſide the nonſuit 
and to enter a verdict for 13 J. 16s. if this Court ſhould be of 
opinion that he was entitled to recover. A rule niſi having been 

obtained for this purpoſe on a former day, 

Dayrell and Parke now ſhewed cauſe againſt it. This caſe is 
diſtinguiſhable from that of Lacauſſade v. White (b), on the autho- 
rity of which the rule was obtained. There indeed the plaintiff 

' recovered back the original depoſit money which had been paid 
upon an illegal wager after the event had been decided againſt him; 
but in that caſe he had done no a& to ſhew his confirmation of 
the illegal contract. And there the Court referred to the caſe of 
Cotton v. Thurland (c), where in an action againſt the ſtakeholder 
to recover the depoſit money ſtreſs was laid upon the circumſtance 
that notice had been given by the loſer not to pay before the ſum 
was paid over to the winner. But here the money depoſited was 
paid over to the defendant with the conſent of the plaintiff, and 
then the maxim of law applies potior eſt conditio poſſidentis. In 
Bull. Ni. Pri. 131. it is laid down as a rule, that where one know- 
ingly pays money upon an illegal confideration he is particeps 
eriminis; and there is no reaſon why he ſhould have his money 
again if he parted with it freely; for, volenti non fit injuria. 
In Tenant v. Elliott (d) it was conſidered that an agent to whom 
money was paid upon an illegal contract for the uſe of another 

could not retain it as againſt the perſon for whoſe uſe he had 

received it, the party by whom it had been paid not objecting to 
the other's receiving it. And Buller J. there ſaid «Is the man 
who has paid over money to the uſe of another to diſpute the 
legality of the original conſideration z having once waved the 
legality, the money ſhall never come back into his hands again.” 
The caſe of Farmer v. Ruyfil! (e) went on the ſame principle 
as the laſt mentioned caſe; and Eyre, Ch. J., referring to what 
had been there faid by Buller, J., obferved © It was well ſaid by 
my brother Buller that even the man who had paid over money 
to another's uſe could not * the legality of the original 


* 


conſideration.“ 
(a) At the laſt affizes at Nottingham” (b) Ante, 7 vol. 535. 
(e) Ante, 5 vol. 405- | (4) 1 Be. & Pull. 3. 


(e) . 298. 


4 . Clarke 


— . A TT wk kw ea ßß—— ⅛ ⅛ 6d! ES eo ee SP , 


IN THE FokrIE TR EAN os GEORGE III. 


Clarke and Reader in ſupport of the rule. The two laſt cited 


caſes do not apply, becauſe the defendants there had received the — 


money merely as ſervants to the principals, and therefore were 


not at liberty to diſpute that they had received it to their uſe. Hafcace, 


But this is a queſtion between the parties themſelves to the illegal 
contract, and therefore either of them is at liberty to diſpute the 
conſideration at any time. In Lacauſſude v. White (a) it was con- 
tended that however the illegal contract might be vacated and the 
depoſit money recovered back at any time before the event hap- 
pened, yet it was not competent for either party firſt to take the 
chance of ſucceſs, and after the event was decided againſt him 
then to reſcind the contract and recover back what he had before 
depoſited: but the Court held that it was more conſonant to 
ſound policy and juſtice to permit the money paid upon an illegal 
conſideration to be recovered back, even after the event was de- 
termine l, than by denying the remedy to give effeRt to the inegal 
contract. Where the conſideration is illegal, it is no objection to 
the plaintiff's right to recover that the money has been paid over 
to the other party, as was holden in Smith v, Bromley (6). There 
money had been advanced by the plaintiff to an agent to obtain the 
ſignature of a creditor to a bankrupt's certificate, which was paid 
over to the creditor. The Court held, that though no action 
would lie to recover it back from the agent of the creditor who 
had paid it over to his principal without notice, yet that it might 
be recovered back from the creditor himſelf. 

Lord KENYON Ch. J. The ground on which the action was 
maintained in the laſt- mentioned caſe was that the money had been 
paid under a ſpecies of dureſs and oppreſſion, and the parties were 
not in pari delicto. But there is no caſe to be found where when 
money has been aQually paid by one of two parties to the other 
upon an illegal contract, both being participes criminis, an action 
has been maintained to recover it back again. And the authorities 
which have been referred to of the two learned Judges in the 
Court of Common Pleas are in favour of the defendant's right to 
retain the money ſo paid. Here the money was not paid on an 
immoral, though on an illegal, conſideration. And though the 
law would not have enforced the payment of it, yet having been 
paid, it is not againſt conſcience for the defendant to etain it. 
This is very different from the caſe of Lacauſſide v. ph bite, where 


{a} Ante, 7 vol. 535. 


{b} Dougl. 1 
Vor. VIII. 
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the money was recovered from the ſtakeholder before it had been 
paid over. | | 

LAWRENCE J. In the caſe of Smith v. Bromley Lord Mansfeld 
ſaid that, where 'both parties are equally criminal againſt the 
general laws of public policy, the rule is potior eſt conditio de- 
fendentis. | | 

Per curiam, Rule diſcharged. 


HanDs again SLANEY. 


N the trial of this action for goods fold and delivered befors 


Mr. Baron Chambze at the laſt aſſizes at JYarwick, it appeared 


that the goods in queſtion were a livery for the defendant's ſervant, 
who was a captain in the army, and cockades for ſome of the 
ſoldiers belonging to his company, which were furniſhed by tlie 
defendant at the plaintiff's requeſt. The defendant, who was a 
minor, relied upon his infancy, inſiſting that the goods in queſtion 
were not within the deſcription of neceſſaries; for which only he 
was liable, But the learned Judge left it to the Jury to conſider 
whether the livery for a ſervant were not neceſſary and ſuitable to 
the plaintiff's degree, and the cockades a neceſſary expence inci- 


dental to his ſituation ; and the jury, being of opinion that they 


were, found a verdict for the plaintiff, 

Clarke and Reader on a former day obtained a rule calling upon 
the plaintiff to ſhew cauſe why there ſhould not be a new tri, 
which rule they were now required to ſupport. They ſaid that 
the only caſes in which actions had been maintained againſt an 
infant were for neceſſaries either for himſelf or his wife (a), but 
none had gone the length of deciding that he was liable for the 


maintenance or clothing of a ſervant; nor was it neceſſary that the 


plaintiff ſhould have had a ſervant. Much leſs can he be liable 
for cockades under the deſcription ofneceſſaries for himſelf, which 


were for the uſe of the troops under his command, 


Perceval was to have ſhewn cauſe againſt the rule. | 

Lord KENYON Ch. J. The cockades cannot be conſidered a 
neceſſaries for the defeadant, and ought not to have been included 
in the damages ; though it cannot be worth the defendant's while 


(a) Vid. Tur ner v. Ty, 1 Stra. 168. | 
| | 0 


F £ - ahi p 5 F 
. IS Is EE ⁵ %ô ũʃ: . as dd in * 
n N r TTTTTTTTThhhGh0G0000h Eo an oro uh gr bo 
* * * * . < . n * CW % * 1 8 * r ; 01 n 3 2 2-4 re 
a T A * a : * 9 2 A 3 


Re N 0 8 82 he 
SY . ap Re et te 


# 
4} 
E 
. 
. 
4 
* * 
1 
4 
4 
<q 
3x4 

4 
ff - 
3 
3% 
4 
«LA 
E 

75 


x 
£35 
We 

EN . 

ior” 

be 

* * 

b- 
Ws 

3 

24 

35 

7% 
5 

fig 


1N THE FoRTIETH YEAR OF GEORGE III. 


to be at the expence of another trial to apportion the damages. 
But as to the other article furniſhed, namely, the livery, I cannot 
ſay that it was not neceſſary for a gentleman in the defendant's 
ſituation to have a ſervant; and if it were proper for him to have 
one, it was equally neceſſery that the ſervant ſhould have a livery, 
The general rule is clear, that infants are liable for neceſſaries ac- 
cording to their degree and ſtation in life. This defendant was 
placed in a ſituation which required ſuch an attendant. Therefore 
however inclined I am in general to protect infants againſt impro- 
vident contracts, I think that this caſe falls within the fair liability 
which the law impoſes on infants of being bound for neceſſaries, 
which is a relative term, according to their ſtation 1n lite.” 

Per curiam, Rule diſcharged; 

The plaintiff's counte! agreeing to lr ike out the amount of the 
cockadcs. 


— —— —— 


Doe on the demiſe of RyvaLI againf BELL and 
- | Others. 


N the trial of this ejectment, which was brought to recover 
certain .copyhold premiſes called Reads and Greens in the 


pariſh of Cillinghbam, before Mr. J. Lawrence at the laſt Dorcheſter 


alſtzes, a ſpecial caſe was reſerved for the opinion of this Court, 
E. Read being ſeiſed of the two copyholds called Reads and 
Greens ſurrendered the former on the 22d of April 1774 and the 
latter in Zune 1777 to his ſon V. Read in fee, who was accord- 
ingly admitted, V. Read being ſeiſed of theſe two copyholds 
and alſo of two other copyholds in, Gillingham called fMaddacts 
and Langham, which two laſt were deviſed to him by his Jate 
fatter E. Read, all of which he had previouſly ſurrendered to the 
uſe of his will, and being alſo ſeiſed of a freehold and poſſeſſed of 
a leaſehold eſtate in Gillingbam, both of which laſt were allo deviſed 
to him by his late father by will date! March gth 1798, deviſed 
thus, «© As to for and concerning all my freehold copyhold and 
leaſehold eſtates ſituate in the pariſh of Gillingbam and which I 
became entitled to on the deceaſe of my father, and alſo my eſtate at 
Molcombe which I purchaſed of Oliver, and alſo my freehold eſlate 
in Buckhouſe Weſton which I purchaſed of Mrs. Maſters, having pre- 
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1800. viouſly ſurrendered all my ſaid copyhold meſſuages lands Rc. to the 
8 uſe of my will, I give and deviſe the ſame to (the defendants) N. 
Ryatr Bell, E. H. and M. M. theirheirs executors &c.,to the uſes and upon 
8 the ſeveral truſts thereinexpreſſed; -” which uſes were to ſecure an an- 
nuity of 100). to W. Ham, with a power of diſtreſs. The will then 
proceeded thus; And Ido further give and deviſe tothe ſaid V. Hum 
all that my manſion houſe &c. together with the home field and the 
field called Jay Ground at Langham for the term of his life; and 
ſubject to the pay ment of the ſaid annuity of 1007. to the ſaid 
FW. Ham, and allo to the life eſtate of the ſaid V. Ham of and in 
the ſaid manſion houſe lands and premiſes before mentioned, to the 
uſe of the ſaid . Bell, E. H., and M. FF. and to the ſurvivor &c. 
and the heirs executors &c, of ſuch ſurvivor, in truſt for all and 
every the child and children of the ſaid V. Bell, &c. &c. The 
manſion houſe and the home field and way ground are part of the 
copyhold called Reads. The premiſes charged by W. Read's will 
with the annuity to V. Ham are of ſufficient annual value to pay 
the ſaid annuity, even if the two copyholds called Reads and Green: 
be not comprized in the deviſe to the de endants. Edward Read, 
who was a farmer, continued to occupy ſo much of the copyhold 
premiſes ſo by him ſurrendered to his ſon Vm. Read as were not 
Jet off after the ſaid ſurrenders in the ſame manner as he had done 
before until his death which happened in 1799; and his fon V. 
Read lived with and aſſiſted him in his buſineſs. Ann Read, who 
for ſome years after the ſaid ſurrendersrented a houſe part of Read's 
copyhold paid rent to E. Read the father whilſt he and his ſon ſo 
lived together; and in 1778 E. Read paid taxes for the ſaid copy- 
hold eſtates and repaired them. M. Read after making his will 
purchaſed a freehold eſtate whereof he died ſeized ; and he alſo 
died ſeized of another copyhold eſtate in the ſame manor which he 
had not ſurrendered to the uſe of his will; of both which laſt eſtates 
the leſſor of the plaintiff is in poſſeſſion as heir at law to Read, 
who died before the day of the demiſe in the ejectment. The 
deſendants are in poſſeſſion of the two copyholds called Greens 
ani Reads, W. Ham in the will named is ftill living; and VV. 
Bell has children now living. The queſtion for the opinion of the 
Court is, Whether the leſſor of the plaintiff be entitled to recover 
both or either or what part of the copyhold eltates called Reads 
and Greens. 
Burreugh, for the leſſor of the plaintiff, contended that he was 


entitled as heir at law to recover the copyholds in queſtion called 
| Reads 
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Reads and Greens, except ſuch part as was given to Vm. Ham for 1800. 
life, the reſt being undiſpoſed of by the deviſor. The words of 
the firſt clauſe of the will giving the copy holds to the truſtees are OO 
expreſsly confined to ſuch copyholds as the deviſor became entitled 2 
to on the deceaſe of his father, which conſequently do not include | 
the copyholds in queſtion ; for to theſe he was before entitled in 
his own right. Even if the words were ambiguous, that would be a 
round for deciding in favour of the heir at law, who is never to 
be deſinherited but by plain words or neceſſary inference : but 
here the words are plain and clear againſt the deviſees. And in 
this caſe the deviſor having become entitled to ſome copyhold as 
well as freehold at his father's death, there is property enough of 
every deſcription to ſatisfy all the words of the will. That the 
deviſor did not intend to include Reads in the firſt deviſe is alſo 
evident from the words in the ſecond deviſe; for having by the 
firſt clauſe deviſed certain copyholds to the truſtees to ſecure an. 
annuity to Vm. Ham he then deviſed the manſion-houſe, the 
home- field, and the way ground, (which are part of Reads,) to 
the ſame Vm. Ham for life: and the ſecond is a diſtin clauſe 
from the firſt, — « And I do further give and deviſe," 
&c. 
Dampier for the defendants. The words, © and which ] became 
entitled to on the deceaſe of my father,” were intended to be uſed in 
their popular ſenſe, meaning all the property of which the deviſor 
came into the poſſſſion and enjoyment at his father's death. But if 
the words mult have a ſtrict legal conſtruction, the intention, which 
is manifeſt in this caſe, may ſtill be effectuated by giving ſignifi- 
cation to the word and, not as a further deſcription of the ſame 
property before deſcribed and meant to paſs, but as a diſtinct de- 
ſcription of property in addition to what he had before mentioned 
of that which was his own before his father's death; viz. my 
freehold copyhold &c., Ad b my freehold copyhold &c. which I 
became entitled to on the deceale of my father. An inferenc. 
may alſo be drawn in favour of the defendants from the wording 
of the ſecond clauſe, to ſhew that the deviſor thought he had paſſed 
the property in queſtion by the firſt deviſe. For by the ſecond 
clauſe the man ſion-houſe &c., which is part of Read's eſtate, is 
thereby given to the truſtees ſubjett to Ain. Ham's ann gity. Now 
there is no diſtin charge of that annuity upon this property unleſs 
it were included in the deſcription of the property OY by the 
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firſt "PM and if it were ſo included, the defendants are entitled 
to retain the poſſeſſion. 


Lord KEN VON Ch. J. With regard to the laſt obſervation 


made by the defendant's counſel ; thoſe words muſt. be conſtrued 
reddendo ſingula ſingulis; “ As to the eſtate firſt deviſe, lub ject 
to the annuity of V. Ham, and as to the manſion-houlſe &c. lallly 
deviſcd ſubjett to W. Ham's life eſtate, I deviſe them reſpectively to 
the truſtees,” &c, What the deviſorreally meant in this caſe I do not 
know with abſolute certainty: but certain rules have been for a long 

time eſtabliſhed re{petiing the conftrutiion of wills, which we mult 
not abandon; one 18, that the heir at law is not to be diſinherited 
without poſiuve words in the will or a plain intention in the deviſor 
that he ſhall be fo, to be collected from the words of the will: 


another rule is, that we muſt, if poſſible, give effect to all the words 


of the will. Now theſe two rules will aſſiſt us much in the con. 
ſtruction of the will in queſtion. The deviſor had ſeveral eſlates 
of various denominations; ſome of the copyholds his father had 
furrendcred to him in his life-time, and others his father had 
deviſed to him by will; and the deviſor in making his will deviſed 
thus, © As to for and con-erning all my treehold copyhold and 
leaſchold eſtates ſituate in Gillingbam, and which I became entitled 
to an the deceaſe of my father &c, 1 deviſe to the defendants &c. 
Now he had eſta es of all the enumerated deſcriptions, freehold 
copyhold and leaſehold, to which he became entitled on the death 
of his father, without including the eſtates in queſtion ; thoſe are 
therefore ſufficient to ſatisfy the whole of this will. But it is 
argued that as he died ſeiſed of the eſtates in queſtion which are 
copy hold and ſituate in G:llingham, and which he had ſurrendered 


to the uſe of his will, thoſe eſtates alſo paſſed by this clauſe to 


the defendants: but I am of opinion that they did not; for he 
did not become entitled to them on his father's death. If we were 
to determine that they paſſed by this deviſe, we ſhould difinherit 
the heir at law not by poſitive words or the plain intention of the 
deviſor, but by conjefture merely and by rejecting ſome important 
words in the will; which would be contrary to both the rules I 


mentioned at firſt. Beſides which, according to the defendants' 


conſlruction, he deviſed both the eſtates in queſtion by the filſt 
clauſe ſor the purpoſe of ſecuring an annuity to V. Ham, and yet 
in the ſubſequent clauſe he again took up the conſideration of part 


of the ſame premilcs and deviſed that part to the very perſon who 


before 


3 1 e 
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before was entitled to an annuity out of it. So that this mode of 1800. 
conſtruing the will would render the different parts of it contra- 
dictory to each other: whereas, according to the plaintiff's con- ap 2 
ſtruction, there is no contradiction in the will, and every word in 2 
the will will have effect. N 
GROSE J. The deviſor died ſeiſed of the copyhold eſtates which 
had been ſurrendered to him in his father's life-time and of other 
copyholds to which he became entitled on his father's death; and, 
in deviſing the eſtates which he meant to give to the defendants, he 
deſcribed them as the eſtates © to which he became entitled on the 
death of his father: but that deviſe cannot include the other eſtates 
which he had in his own right in his father's Jife-time. And 
theſe words are the more important, becauſe the deviſor in every 
part of the will deſcribed the manner in which he became entitled 
to the different eſlates that he intended to deviſe. | 
Per curiam, Poſtea to the plaintiff, 
. 
The KING again/? The Juſtices of the County of L la, 
ESSEX, Ms 920 
THE Reverend J. R. Holder having given notice of his in- If a perfon 
tention to appeal to the Quarter-Seſſions in Eſſex againſt a give nag 
rate made for the relief of the poor of the pariſh of Iminſter, on tion to ep- 
the day before the Seſſions countermanded his notice; whereupon ee, 
the pariſh officers of Upmin/ter applied to the Seſſions for the coſts ys 
to which they had been put in preparing to reſiſt the appeal, under — 
the Stat. 17 Ges. 2. c. 38. /. 4. But the court of Quarter Seſſions, _ . _ 


thinking they had no authority under the ſtatute to give colts as 


no appeal was entered, refuſed to hear the evidence which the ard ao 
pariſh officers were prepared to offer, in order to ſhew that they '* ” _ 
par y Unaeuor - 
had been unneceſſarily put to great expence. „ 
Pooley now moved for a mandamus to be dire ed to the . 


juſtices of the county commanding them to hear evidence on the 
ſubject, as (he ſaid) that the magiſtrates had refuſed to hear the evi- 


the Scihons 
- Cannot 


dence not becauſe they would not in their diſcretion have awarded 
colls to the pariſh officers but becauſe they thought they had no 
juriſdiction, And he contended that the Court of Quarter Seſſions 
have the ſame authority to award colts in Caſes where notice of 
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1800. appeal againſt a poor-rate has been given, though no appeal be 
El entered, as they have in the inſtance of a notice of appeal againſt an 
* again} order of removal. The Stat. 8 & 9 W. 3. c. 30. /. 3. to prevent 
3 — vexatious appeals againſt orders of removal, authorizes the Court 
of Quarter Seſſions to give coſts upon appeals “ or upon any proof 
before them of notice of any ſuch appeal to have been given &c, 
though they do not afterwards proſecute ſuch appeal &c. (a)“ And 
the Stat. 17 Geo. 2. c. 38., ſpeaking of appeals againſt poor- 
rates, enables the juſtices at the ſeſſions © to award to the party 
for whom ſuch appeal ſhall be determined reaſonable coſts in the 9 
ſame manner that they are empowered ta do in caſe of appeals con- 
cerning the ſettlement of poor perſons, by Stat. 8 & 9 W. 3. c. zo. 
This ſtatute therefore referring to the former one 8 & 9 V. z. 
meant to extend to both the caſes there mentioned, to caſes Where | 
notice of an intended appeal has been given though afterwards E-- 
abandoned as well as to caſes where the appeal has been heard- | 
By the former ſtatute they are both put upon the ſame footing; 3 
and the latter ſtatute intended to give power to the Seſſions to 
award caſts in the inſtance of a poor- rate in all caſes where before 1 


they could give coſts in the inſtance of an order of removal. But IE. 
The Court thought that the Quarter Seſſions have no authority 3 
to award coſts under the Stat. 17 Gea. 2. c. 38., unleſs an appeal 1 


bas been entered and determined; that the determination of the 
appeal was a condition precedent to their power to give coſts, the 
words of the att being © may award to the 29 800 for whom ſuch 
appeal ſhall be determined reaſonable coſts &c :* ; and that the ſub- 
ſequent words © in the ſame manner that they are impowered to - 
do in caſe of appeals concerning the ſettlement of poor perſons” 1 
&c. only related to the mode in which thoſe coſts are to be re- 1 
covered. That by referring to the former ſtatute under which . 
coſis may be given in two inſtances, and by mentioning only one 


(a) By that ſection “for the more effectual preventing of vexatious removals nd 
frivolous appeals,“ it is enacted © that the juſtices of the peace of any county or riding 
in their General or Quarter Seſſions of the peace upon an appeal before them there to | ; 

, be had for and concerning the ſettlement of any poor perſon, or upon any pr brfore tem 5 L 
thre to be made of notice of any fuch appeal to have been given by the proper efficer to the 5 h 
churchwardens or overſcers of the peer of any pariſh or place (though they did not after 
wards proſicute fuck appeal) ſhall at the ſame Quarter Seſſions award and order to the 
party for whom and in whoſe behalf ſuch appeal ſhall be determined, er te whom ſuch 

| nol ice did appear ts have been given as aforeſaid, ſuch coſts and charges in the law as by 
the ſaid juſtices i in their diſcretion ſhall be thought moſt reaſonable and juſt, to be paid 
by the churchwardens, overſcers of the poor, or any other perſon, againft whom ſuch 


: appeal * be determined or by the perſon chat did give ſuch notice as aforeſaid &c. 
of 


/ 
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of thoſe inſtances in the latter ſtatute, it was evident that the 


Legiſlature did not intend by the latter to authorize the Seſſions to 


give coſts in both caſes. 
Rule refuſed. 


The Kine again/t G. Rinc. 


1 perſons of che names of Eberland and Davis having been 
committed to Saliſbury gaol in February laſt on a charge of 
felony, the proſecutor on the 5th of March laſt procured a ſub- 
pecra, on the part of the Crown from the Crown-Office, requiring 
King a material witneſs to appear at the then next aſſizes at 
Saliſbury to give evidence. Ring not appearing according to the 
ſubpœna, the grand jury for the county of Wilis threw out 
the bill againſt Everland and Davis, who were thereupon diſ- 
charged out of cullody. At the beginning of this term 

Jehyll moved, on the part of the proſecutor, that an attachment 
might iſſue againſt Ring for not obeying the writ of ſubpœna; on 
an affidavit ſtating the above facts, and alſo lating that Ring had 
been perſonally ſerved with the ſubpœna, and that he was a 
material witneſs in ſupport of the proſecution. 

The Court then doubted whether, as there was no proceeding in 
this court, the ſubpœna were properly iſſued from the Crown- 
Office, but granted a rule to ſhew cauſe, deſiring that the rule 
might not afterwards be made abſolute without their being ap- 


535 


1800. 
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222 ; 
ay 26k. 
A ſubpœna 
may be iſ- 
ſued from 
the Crown 
Office re- 
quiriug a 
witneſs to 
attend at the 
alſizes in the 
county to 

gi vo dvidence 
in ſupport of 
an intended 
prolecution 
for a felony ; 
and this 
Court will 
grant an at- 
tachment 
againſt him 
for not at- 
tending in 
obedience to 
the ſubpœna. 


prized of it, and recommending an inquiry to be made into the 


practice on this point. 


Zekyll now moved to make his rule abſolute ; ſaying that there 


was no oppoſition to it, and that on inquiry at the Crown-Office 
he had found that a ſimilar attachment had been granted againſt 
one Hhilcox in 1793 (a). | 


(a) In Trinity Vacation 1793 A writ of ſubpœna iſſued out of this court directed to 
T. Skilcex and others, requiring them to appear at the 0/d Bailey Seſſions in Ocraber, and 
give evidence againſt Jon Swindon for felony. In Michaelmas Term 1793 Shilcox not 
having appeared to give evidence in obedience to the ſuhpœna, this Court, on the mo- 
tion of Gayrow, granted an attachment againſt him for a contempt in not paying obe- 
dience to the ſubpœna. On the 17th of February 1794 Shilcox was taker into cuttody 
upon this attachmeat in Warwickhire, and removed from thence to Londen ; and 
having in the April Seffions 1794 given evidence againſt Swindon at the Old Bailey, 
who was convicted and executed, this Court in Hilary Term 1795 ordered Shi/cox to 
be diſcharged out of cuſtody from the attachment. 
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1800. Lord Kxxnyon Ch. J. We alſo have directed inquiries to be 
—— made on this ſubject, and we find that this application is warranted 
Te Nie by precedents, | 


exainſt : 
RINV. Per curiam, | Rule abſolute, 


THE END OF EASTER: TERM, 


& A. „ 
ARGUED and DETERMINED 


IN THE 


Court of KING's BENCH, 


Trinity Term, 


In the Fortieth Year of the Reign of Gzorex III. 


In the laſt vacation and in this Term the following, promotions 
took place. 

Mr. Baron Chambre was appointed one of the Judges in the Court 

of Common Pleas on the death of the late Mr. Juſtice BULLER. 

Robert Graham Eſq. of the Inner Temple, Attorney General to his 

Royal Highneſs the Prince of Wales, was appointed a Baron of 

the Court of Exchequer in the room of Mr. Baron Chambre, 
and received the honour of knighthood. 


Vicary Gibbs Eſq., one of his Majeſty's Counſel and the Solicitor 
General to his Royal Highneſs the Prince of Wales, was ap- 
pointed Attorney General to the Prince of Wales, 


T. Manners Sutton Eſq. of Lincoln's Inn, Barriſter at Law, was 
appointed Solicitor General to his Royal Highneſs the Prince of 
Wales, | 

T. Manners Sutton Eſq. of Lincloln's Inn, Vm. Alexander Eſq. of 
the Middle Temple, and Samuel Romilly Eſq. of Gray's Inn, were 
appointed to be his Majeſty's Counſel learned in the law. 

Arthur Onſlaw Eſq. of the Middle Temple was called to the ho- 
nourable degree of Serjeant at Law. The motto on his rings, 
and on thoſe of Mr. Baron Graham who was called to this 
degree at the ſame time, was „ Ft placilum læti companite 


Fedus? 


1800. 


; * „* — 3 hg: POR WOT IN 8 hs 4 " n 2 1 a - - I A 
; GE CP LY . SAKS: ey "Fu NS? . 1 - Tag 2 3 _ 
<= 4 5 mY 2 vn og - OE = 74 — 0 8 % AA 
p 5 S IAA _— 2p 2 — — — > — — — = 3 ah — 
= IEEE ne nag oral 2 e 
- — — — — — = 2 
— 2 = — r "LEN An 7 \ a FS r A" 7 OR? — —— R 


— 8 2 — 2 — —— $5 — — cum — 
* Are RET ID 7 — 


— — 3 2 — * * 
——— 22 e 61 —— 1 
r eee 


2 — 2 mg 5 
CEE TRIS —— Be: 
2 3 Eo 8 


— — =; — SIS SIS — — ESD. 2 
1 == — — _ - 
— ” — — * kw 
3 S 3 = PI * jonny 
3 . A . a 
— . a 2 — —— 
— — — — — 


7 Ce TT: 3 + LOO ORR 0 — — 2 2 
— * 3 — . — < — 2 5 — r — -» 
* 2 Wess he De ot r IE romeo» 

: 1 Ba $2, EE Se —_ n BAY f & 3 IS 
hat Þ © — 


2 


r — 5 3 
P 


* — = 
a — — 


8 8 +. bn 1 n Y 
82 2 — * * 1 2 =" >" mg or . — e — 3 — 
F & : oy . : L — * LO . 2 . . LY er r 5 Af Ad ww, DoS 8 9 © Aly 
* * 2 "a * n 5 — PUNE PPE momq_ "4 - = — - # C wy ky — * n 8 8 — — RI N 1. 
B 3 I — TE vat — * ee er K . 2 . b — = 8 9 
4 bly 2 > OT — — — — 11 N — - — Wo 
5 1 _ 3 N —— 


— . 


588 


1800. 


Wedneſday, 
June 18tu. 
It is an of- 
fence within 
the ſtatute 
40 Geo. 3. 
to ſeli by 
wholeſale 
bread before 
it has been 
baked twer- 
ty - four 
hours even 
though the 
ſeller give 


directions to 


the perſon 
to whom he 
ſells not to 
ſell it by 
retail until 
the expira- 
tion of the 
twenty-four 
hours. 
Where pow 
er of convic- 
tion is by 
ſtatute given 
to a magi- 
ſtrate, he is 
the ſole 
judge of the 
weight of 


the eviderce 


given before 
Him, nd 
this Court 
will not 
examine 
whether or 
not he has 
drawn a 
right con- 
cluſion from 
the evi- 
dence: but 
if no evi- 
dence appear 
on the con- 
vict ion to 
ſupport a 
material 


part of the 


information, 
this Court 
will quaſh 
the convice 
tion. 


CASES ix TRINITY TERM 


The Kino againſt JOHN SMITH. 


2 Hog was a conviction on a late act of parliament 40 Ges.; 

e. for ſelling to- one Robert Chappell thirty loaves of 
bread, which had not been baked twenty- four hours before the 
time of ſelling the ſame. The evidence given in ſupport of the 
conviction was as follows; Mary Chappell upon her oath depoſeth 
&c. that ſhe keeps a ſhop in Drury Lane and ſells bread ; that ſhe 
buys it of F. Smith, of St. Martin's Lane, the corner of Hemmings 
Raw, baker; that this day (1it March 1800) ſhe was at home 
and received thirty loaves of bread ; that they were brought to her 
by the ſaid J. Smith's cart, and that the ſaid John Smith's ſervant 
delivered them into her ſhop ; that the man put them in himſeif; 
that the bread was felt by herabout twelve o'clock, that it wasnew; 


that fhe has the ſhop and parlour which go in the name «of Robert 


Chappell, and he has no pariner ; that the ſaid bread could not 
have been baked twenty-four hours; And the ſaid Fohn Dunn 
upon his oath depoſeth and ſaith, that he knows a ſhop in Drury 
Lane kept by Robert Chappell, which is near Wych Street ; that 
he paſſed the ſhop this morning and ſaw a cart ſtanding there with 
a great number of loaves; that he is. ſure that they were thirty 
which he ſaw carried from the cart into the ſhop ; that it is 
chandler's ſhop ; that the loaves ſmoaked and were hot; that he 
is ſure they were new loaves; that the baker lives in Saint Martin's 
Lane &c.; And the ſaid Thomas Moore upon his oath depoſeth 
and ſaith that he knows a baker at the corner of ſome ſtreet in 
Saint Martin's Lane ; that this morning at his ſhop the corner of 
Craven Buildings he ſaw ſome bread delivered at Chuppel!'s, which 
he ſaw recking and ſmoaking, and that it was apparently hot 
that he cannot tell whoſe cart it was; that a hand- bill was left at 
his ſhop ſome time before; that a Mr. Smith had opened a {hop 
at Mr. Chappell's to ſell cheap bread; that he thinks there wee 
twenty-five or thirty loaves of bread ; And the ſaid John Langlant 
upon his oath depoſeth and faith that he ſees a cart every day with 
the name of Smith on it; that this day he was told that that cart 
was there at eight o'clock; that he uſually ſees it at eleven o'clock.” 
It appeared on the eonviction that the defendant being called upon 


for his defence before the magiſtrate ſaid “ That he had never 


feen the act; that he had heard people who came into his ſhop ſay 


that bread muſt not be ſold till twenty-four hours after baking; 
; | that 
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that this morning he ſent the thirty new loaves to Mr. Chappell's 
houſe, and he told the boy to tell Mr. Chappell not to ſell them 


until Monday, but did not produce any evidence to prove the ſame, 


nor did he require any further time for that purpoſe,” &c; Where- 
upon he was convicted &c. By the ſtatute, on which the conviction 
vas founded, it is enacted that * it ſhall not be lawtul for any 
baker. or other perſon or perſons reſiding within the cities of 
London and Yeflminſler &c. to ſell or offer or expoſe to ſale any 
bread until the ſame ſhall have been baked 24 hours at the leaſt ; 
and every baker or other perſon or perſons who ſhall offend 
therein ſhall for every offence forfcit and pay the ſum of 5 J. for 
every loaf of bread fo ſold offered or expoſed to ſale &c.“ 

Wetherell took two objections to the conviction; 1ſt, That there 
was no evidence of any ſale at all by the defendant, it being 
merely proved that the bread in queſtion was brought to Mary 
Chappell in the defendant's cart, and received by her: but even if 
it be conſidered that the bread was ſold by the defendant, 2dly, 
That this was not a ſale within the meaning of the act of parlia- 
ment on which the conviction was ſounded, becauſe it appeared 
that the defendant did not ſell the bread by retail, but on com- 
miſſion only, giving directions to the perſon to whom he ſent it 
not to ſell the bread until a ſubſequent day. 

Lord KENYON, addreſſing himſelf to the counfel for the proſe- 
cution, aſked if he could point out any evidence to ſupport that 
part of the information which charged the defendant with having 
ſold the bread to Robert Chappell. 

Lawes, 'for the proſecutor, anſwered that the evidence of the 
two firſt witneſſes was ſufficient to ſupport that part of the in- 
formation; for that the firſt of them ſwore © that the ſhop and 
parlour (to which the bread was ſent by the defendant) went in 
the name of Robert Chappell, and that the other proved “ that 
the ſhop was kept by one Robert Chappell.” 

Lord Kenyon Ch. J. I fear that this objection cannot be got 
over. There is no evidence whatever to ſhew that the bread was 
ſold, as the information charges, to Robert Chappell. The evidence 
ofthe firſt wiineſs rather negatives it; for, according to her account, 


the bread was ſold to Mary Chappell, as ſhe ſwore that “ ſhe kept 


the ſhop; and it does not appear that ſhe was the wife of Robert 
Chappell, or employed by him. And the teſtimony of the next 
witneſs only ſhews that Robert Chappell kept a ſhop in Drury Lane, 


(a) Vide R. v. F. Reaſon, ante, 6 vol, 376. 
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but not that he kept the ſhop in queſtion. If indeed there had 
been any evidence whatever (however ſlight) to eſtabliſh this point, 
and the magiſtrate who convicted the defendant had drawn his 
concluſion from that evidence, we would not have examined the 
propriety of his concluſion; for the magiſtrate is the ſole judge of 
the weight of the evidence 125 And for this reaſon I think there 
is no foundation for the firſt objection taken by the defendant's 
counſel, There was /ome evidence from which he might draw the 
concluſion that the detendant had fold the bread, which was the 
ſubject of the information. With regard'to the ſecond objcRion 
taken that this was not an offence within the act of parliament; ! 
ſhould be ſorry to have it underſtood that the conſtruction which 
the defendant wiſhes to put upon the act is the irue one. The 
words of the ſtatute are poſi ive that no perſon ſhall fell. No 
diſtinction is made in the act between the different kinds of ſale; 
and whether it be a ſale on commiſſion or a ſale by retail, it is 
equally a ſale within the act. And in this caſe it is to be oblcrved 
that no evidence was given to ſhew that this was not a ſale by 
retail; the defence before the magiſtrate reſted altogether on the 
defendant's own ſtatement. But the objettion, that it does not 
appear that the bread was ſold to Robert Chappell, ſeems decifive; 
on that ground I think that the conviQion muſt be qualhed. 

Per Curiam, Convittion qualhed, 

(a) Vide R. v. J. Reaſon, ante, 6 vol. 376. 


— — — 
The Maror &c of SouTHAMPTON againſt GRAVES. 


* corporation of S;uthampton brought an action againſt the 
defendant for certain tolls for wharfage on landing goods; 


for tolls, the pending which the defendant, who was not a corporator, obtained 


Court will 
not grant 
leave to in- 
ſpect the 


corporation 


muniments 
on the ap- 
plication of 
the de fen; 
dant, a 
ſtranger to 


the eorpora- 


tion. 


a rule in the laſt term calling on the plaintiffs to ſhew cauſe why 
he ſhould not be at liberty to inſpect all the corporation books 
papers writings and orders of council touching the matter in quel- 
tion, and take copies thereof paying a reaſonable ſum for the 
ſame. 

Erſkine now ſhewed 0 againſt the rule, and admitted that in 
very modern times a practice had obtained for the Court to grant 
rules of this ſort (a), but contended that the practice had crept in 


(a) Mayer of Lynn v. Denton, 6 T vol. 609; The prac. of Baraftaple v. 
Lathcy, ante, 3 vol. 303; The Mayer &c,of Londim v. The Mayer Dc of Lynn, 1 It, 
Blac, 211; Vide Rex. v. Babb, ante, 3 vol. 579. 


without 
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without ſufficient conſideration, and was not founded in principle 


or ſupported by former precedents. The reaſon aſſigned for gran: 


ing ſuch an inſpettion, namely, that it would be obtained of 
courſe by filing a bill in Chancery for a diſcloſure is not founded 
in fat; for that Court will exerciſe it's diſcretion upon every ſuch 
application, and grant or refuſe the inſpection according to the 
circumſtances of the particular caſe. But even if it were true, it 
would not follow that a Court of Law would grant the fame diſ- 
cloſure upon a ſummary application, becauſe it might be obtained 
from the Court of Chancery upon a bill filed; for that would be 
to confound the juriſdiction of the Courts of Law and Equity. In 
2 Vez. 620. upon an application for an inſpection of corporation 
books and papers of the city of Exeter, pending an action brought 
by the corporation againſt certain traders for petty cuſtoms, Lord 
Hardwicke ſaid, © It has been refuſed to inſpect at law into corpo- 
ration books, and rightly ; becauſe Courts of Law will not give that 
liberty to any one who has not ſome right or claim to it, being a mem- 
ber of the corporation. So as to a manor; in the queſlion between 
lord and tenant a Court of Law will give liberty to inſpect books 
of the Court Rolls, but not in a queſtion between lords of different 
manors; yet on a bill in this Court for a diſcovery, this Court will 
grant it.” A corporation having the ſame rights of property as an 
individual, there ſeems no ground for making a diſtinction between 
them in this reſpect; and as no ſuch rule would be granted toinſpett 
the muniments of a private perſon claiming tolls, neither ought-it 
to be granted againſt a corporation upon a ſimilar claim. | 

Gibbs and Burrough, in ſupport of the rule, relied upon the 
modern pradlice eſtabliſhed in the caſes alluded to, which could 
not be diſtinguiſhed from the preſent. They ſaid that the practice 
was eſtabliſhed to ſave the expence of applying to the Court of 
Chancery where ſuch inſpection would certainly be granted. That 
this appeared even from the caſe in Yezey, although it was there 
ſtated that the practice of the Courts of Law was then different. 
That if it were reaſonable for the Court of Chancery to make a 
diſtinclion between the caſe of a public body, ſuch as a corporation 
and that of a private perſon, the ſame reaſon would warrant the 
practice which has of late years been adopted by the Courts of 
Law. | | 

Lord KEN VON Ch. J. As all the determinations on this ſubject 
prior to the late decifions that baye been relied on by the deiend- 


ant are againſt this application, 1 do not think it is too late even 
ROW 
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1800.; now to review thoſe late deciſions and ſee whether or not they are 
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ſupported by principle. It has been contended on behalf of the 


' defendant that an inſpection of books papers and writings is to 
be granted in caſes where a corporation is a party to an action: 


but is the rule to extend to caſes where a ſole corporation, 3 
biſhop for inſtance, ſues ; or is it to be confined to caſes where an 
aggregate corporation 1s a party? Corporations hke individuals 
have their rights and eſtates; they may (except where they are 


reſtrained by the ſtatutes of mortmain) acquire landed property: 


but according to the doctrine now relied upon by the defendant in 
every caſe where a corporation are parties to a ſuit an inſpedtion 
of their writings is to be granted of courſe. Where indeed the 
diſpute is between different corporators, there an inſpection of 
the writings belonging to the corporation may be granted, becauſe 
each party has a right to ſee them: but I cannot conceive why an 
inſpection of the muniments of a corporation ſhould be granted 
when a ſimilar inſpection would be denied if the ſuit were be- 
tween private perſons only. Great inconvenience and injuſtice 
would enſue from eſtabliſhing the rule inſiſted upon by the deſend- 
ant. A Court of Equity knows it's own province; it will examine 
into caſes of this kind when the application is made, and adapt 
it's rules to the individual caſe in the manner beſt calculated to atiain 
the ends of juſtice. But if this Court is to grant an inſpection of 
title deeds, it muſt be a general rule framed to embrace all caſes, 
Now the inconvenience of this may be illuſtrated by this example; 
ſuppoſe an application of this kind were granted againſt a purchaſer 
of an eſtate for a valuable conſideration without notice of ſome prior 


eſtate, the defect is diſcloſed to the adverſe party, who gets pol - 
ſeſſion of the prior deeds and then defeats ſuch purchaſer at law. 


If an application be made to a Court of Equity to compel a party 
to produce his muniments, he may anſwer that he is not bound to 
produce them becauſe he is a purchaſer for a valuable conſideration 
without notice; that is a good plea to a bill for a diſcovery. Then 
ſuppoſe that a corporation, inſtead of an individual, purchaſe an 
eſtate for a valuable conſideration not knowing that there 1s an 
outſtanding legal eſtate; they would be protected in equity, but 
according to the defendant's rule the adverſe party would have a 
right as a matter of courſe to pry into and examine the defett of 
the title of the corporation. 1 have no doubt but that the late cales, 
on which the defendant has relied, were decided with the moll 


' bonourable intention, but-I think that when they were decided the 


whole 
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whole merits of the queſtion were not embraced, A fimilar miſ- 
take was (I think) made in this Court ſome few years before I ſat 
here, on another queſtion, where it was decided that an action at law 
might be maintained for a legacy (a) partly on the ground that the 
plaintiff would have recovered it as of courle in a Court of Equity ; 
on its being mentioned to me by the late Mr. Juſtice Buller, I took 
the liberty of aſking him whether or not he was ſure that the Court 
had taken a view of the whole queſtion before they decided it, 
reminding him that 1t is a conſtant rule in Courts of Equity, when 
a huſband files a bill for a legacy given to the wife, that (if I may 
uſe the expreſſion) they ſtop it in tranſitu if there be no proviſion 
for the wife, whereas if a legacy could be recovered in an action 
at law there would be no proviſion made for the wiſe and family, 
as the huſband would at once take the legacy ; that learned judge, 
whole legal knowledge was univerſally allowed, immediately ad- 
mitted the force of the obſervation. There was indeed a Caſe in 
Cromwell's time in which an action at law for a legacy was main- 
tained (5) ; but the reaſon given for that deciſion was that there 
would be a failure of juſtice (c) if Courts of Law did not take 
cognizance of the queſtion, the Spiritual Courts not being then 
open: but as ſoon as thoſe Courts reſumed their functions, ſuits 
of this kind returned into their proper channel. And ſince I have 
lat in this place, it has been determined that a a legacy cannot be 
recovered in a Court of Law (4). 

With regard to this particular queſtion, Lord Hardwicke, who 
perfectly well underſtood the boundaries between the Courts of 
Law and Equity, expreſsly ſaid that courts of law cannot grant 
ſuch an inſpection as is prayed for in this caſe, though a Court 
of Equity can : but then a Court of Equity will only di it in cer- 
tain caſes aſter examining into the circumſtances of the caſe. I can- 
not therefore acquieſceinthe late deciſions alludedto, I cannot make 
a diſtinction in this reſpect between a corporation aggregate and 
a corporation ſole, or between a corporation ſole and a private per- 


(a) Hawkes v. Saunders, Conop. 289. (5) Vid. Sty. 55. 

(e) In Nichalſan v. Shirman, 1 Sid. 46. © Fuit refolve per totam curiam que action 
ſur le caſe ne gilt pur un legacy, mes les parties doient ſuer per ceo in le ſpiritual Court 
a quel le juriidiction de touts teftamentary cauſes properment appent, Et coment 
tiel actions ont etre allow de tardif temps, encore ceo ne fuit forſque propter neeſſi- 
tatem à preventer un fayler de juſtice quant Ja ne fueront ſpiritual Cour s ; mes ore 
come L'Eveſques ſont reſtore à lour terre iſſint doient ils eſtre reſtore a lour proper 
JuriſdiQion ; car ceſt court, que eſt le governor et director de touts inferior courts, 
et que ad uſe pur correct eux quant ils intromit oye cauſes hors de Hur ieee 


ne voet pas robb eux pur increaſer les cauſes.“ : 


(4) Deeks & Ur. v. Strutt, ante, 5 vol. 690. | 
Vor. VIII. . ſon 
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ſon ſuing in his individual capacity. I think that we ſhould eſta. 
bliſh an inconvenient and an unjuſt rule, and ſhould act againſt 
principle, and againſt all the authorities, (except the late deciſions 
which proceeeded on a miſtake) if we were to grant the prefent 
application; and therefore this rule muſt be diſcharged. 

GROSE J. Whenl firſt came into this Court it was underſtood 
to be the conſtant praftice to grant rules of this kind as matters of 
courſe : but my Lord Chief Juſtice has clearly ſhewn that the rea. 
ſon given for it is not true; the party applying to a court of equi. 
ty has not the beneſit of his application as a matter of courſe; 
that court will examine all the circumſtances of the caſe and exer- 
cile it's diſcretion accordingly. Such an application as this was 
made to the Court of Common Pleas in a caſe reported in Wilſau 
(a) where Lord Ch. J. DE GREy ſeemed to be of opinion that 
the party applying had no right to inſpect the corporation books, 
And conſidering the caſe on principle, I do not ſee any reaſon why 
ſuch an indulgence ſhould be allowed in the caſe of a corporation 
when it would be refuſed if the action were brought by an indi- 
vidual. rg 

LAWRENCE J. In the caſe of the corporation of Barnfable v. 
Lathey I made the application to inſpect the corporation books, on 
the authority of the Mayor of Lynn v. Denton, ard at that time 
Lord Kenyon intimated a doubt upon the queſtion ; and though 
the rule was at firſt granted, I believe that ultimately the party 
had not the benefit of it (5). The foundation of the deciſion in 
the caſe of the mayor of Lynn v. Denton was that liberty to in- 
ſpe the corporation books and papers would be granted in 
equity as a matter of courſe, and that it would only create ex- 
pence to the parties to ſend them into that court. But on look- 
ing into the authorities it does not appear that a court of equity 
will grant an inſpection as a matter of courſe. In the calc 
cited from Vezey Lord Hardwicke thought that courts of lau 
ought not to grant an inſpection of the corporation books in 
ſuch a caſe as this; and though he ſaid that in a court of equity 
ſuch an inſpe&ion would be granted, I do not underſtand that it 
would be granted in all caſes as of courſe, but only under certain 
circumſtances. In the caſe in 3 //ilſon Lord Ch. J. De Erg 
thought ſuch an application as the preſent an extraordinary one, 
He ſaid “ Do you lay it down in general that a ſtranger has 3 
right to inſpe the books of a corporation ? How has a ſtrange! 


(#) Hodges v. Atkis, 5 Wil. 398. 7 b) Vid. ante, 3 vol. 205. n. 6, 
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to a corporation more right to inſpect their books than the books 
of a private perſon f While Lord Camden ſat here, there was the 
like motion, in the like action of treſpaſs where the defendant 
juſtified under the corporation of Ipſwich for diſtraining for a toll 
for repairing a quay there, and the motion was refuſed, the 
plaintiff there being a ſtranger to the corporation, And Iam ſure 
in many caſes like the preſent the motion has been refuſed.” 
He however declined giving a poſitive opinion on the point, 
becauſe the cauſe was not at iſſue. Conſidering therefore the 
weight that is due to the opinions of Lord Hardwicke and 
Lord Ch. J. De Grey, notwithſtanding the practice that has ob- 
tained ſince, I think it is better to recur back to the ancient 
practice, particularly as the reaſon given for the late deciſions is 


not a ſatisfactory one. 


LE BLANC J. Ido not ſee any Atinddion i in this reſpect be- 
tween the caſe of a corporation and that of an individual ſuing, 
nor how after this application ſhould be granted we could refuſe a 


ſimilar application in an action brought by an individual. 
Per Curiam, Rule diſcharged. 


IxNEs ggainſt Sir T. Warrack Duxror, Bart. 


T8 was an action upon promiſes. The firſt count in the 

declaration ſtated that on the 24th of September 1776 the 
defendant together with T. Wallace and F. Boſwell made their 
joint and ſeveral bond in Scotlund for 500 J. and lawful intereſt to 
Hunter and Co. payable at Whitſunday then next, together with 
100 J. as a liquidated penalty in default of payment on that 
day ; that default was made in payment on that day ; that on the 
22d of May 1779 Hunter and Co. according to the laws of Scot- 
land aſſigned the ſaid inſtrument to Fohn Hunter, who in May 
1787 aſſigned it to J. Robertſon, who in November 1793 


aſſigned to the plaintiff, of which the defendant had notice; that 


by reaſon of the premiſes and according to the law of Scotland 
the defendant became and was indebted to the plaintiff in the 
ſaid ſum of 500 J. and alſo in 1007. for the liquidated nenalty ; 
and being ſo indebted he in conſideration thereof promiſed to pay 


&c. In the ſecond count it was ſtated that on the 1ſt of May 


1779 the defendant was indebted to Hunter and Co. in 14001, 
for money lent and advanced by them to the defendant in Scet- 


5 24 2 land, 
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1800. land, and that afterwards Hunter and Co. in due manner accord- 
ing to the laws of Scotland aſſigned over the ſaid debt to the 
3 plaintiff; that by reaſon of the premiſes and according to the laws 
T. War- of Scotland the defendant became liable to pay the ſaid ſum to the 

LAckDu x- 3 : . . . 
Loy, Bat. Plaintiff, and being fo liable he in conſideration thereof promiſed 
to pay &c. Tbere were four other counts, for money paid by the 
plaintiff, to the uſe of the defendant, for money had and received 
by the defendant to the plaintiff's uſe, for money lent and ad- 
vanced by the plaintiff to the defendant, and on an account ſtated, 
The defendant pleaded the general-ifſue to the four laſt counts, 

and demurred to the two firit, 

Onſlow, Serjeant, in ſupport of the demurrer, object that 
the plaintiff, who was merely the aſſignee of a choſe in action, 
could not ſue in his own name, but ſhould have brought the 

action in the name of Hunter and Co. the oO" in the bond, 
But 

The Court, aſter obſerving that this was not an action on the 
bond, ſaid that they were clearly of opinion that the aſſignment 
of the bond to the plaintiff was a conſideration for the aſſumpſit by 
the defendant, in the ſame manner as actions of aſſumpſit are main- 
tained in every day's practice upon foreign judgments; and that 
the defendant by demurring had confeſſed both the conſideration 


and the aſſumpſit. And therefore they gave 
Judgment for the 8 (a). 


Giles was to have argued for the plaintiff, 


— up 20 


— 2 . 


i (a) Vid. Fenner v. Meares, 2 Bl. Rep. 1269. 
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. PRE INSON ogainſt THOMPSON 
babes! 5 T HE declararation was delivered the laſt day but one of Hilan 5 
_yy, Term laſt againſt the defendant, then a priſoner in the cuſtoly We 
thatwLeein of the marſhal ; and an affidavit of the delivery was made and filed, A 
Hart i ly On the 28th of February the defendant was ruled to appear and | 
on to plead, plead on the ad of May in Eaſter Term (5), which rule expired WW 
e — on Thurſday after three weeks of Eaſier, On ſearching the office, : 
4: wh and no plea appearing to have been filed in Zaſter Term or in f 
pleaded, Hater vacation as of that term down to the 11th of June (two WE 
. days before Trinity Term, ) the plaintiff on that day ſigned judg- 2 
may ſign # 
judgment as (0 Fafter Term in this Year hon on the Zoth of April, and Trinity Term on the E 
for want of x3th of June, * 3 $ 
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ment as for want of a plea, and gave notice of executing the writ 
of enquiry. 

On a former day a rule nifs v was obtained for letting aſide the 
interlocutory judgment, and ſtaying the proceedings on an affidavit 
ſtating that three days after the delivery of the declaration a plea 
had been filed in the vacation as of Hilary Term preceding. 

Eſpinaſſe now ſhewed cauſe againſt the rule; contending that 
the plea ſo filed before the proper time for pleading, without no- 


tice to the plaintiff, was a nullity, and did not prevent the plaintift- 


ſigning judgment as for want of a plea of Haſſer Term. That 
for want of ſuch notice the plaintiff was ſ::rprized and miſ- 
led 1n his ſearch in the office for a plea. In Thomas v. Pritchard 
ante 4 vol. 664. and Ruſholm v. Chapman ante 5 vol. 473. it was 


ſettled that, where a priſoner plcads earlier than by the rules of 


the Court he is compellable to plead, he mult give notice to the 
plaintiff of his having fo pleaded. 

Erſkine, in ſupport of the rule, ſaid that though the defendant 
ſhould not avail himſelf of a plea pleaded before the proper time 
in order to obtain his diſcharge by ſurprize on the plaintiff, yet on 
the other hand the plaintiff ought not to be ſuffered to take ad- 
vantage of the defendant's promptitude to plead, in order, by 
treating the plea as a nullity, to exclude him from an opportunity 


of making his defence. 


Per Curiam. Where the defendant pleads before his time with- 
out giving notice to the plaintiff, it is a ſurprize upon the latter, 
who without ſuch notice 1s not required by the rules of the Court 
to ſearch in the office for a plea as of a term prior to that wherein 
regularly the defendant ſhould have pleaded. What was ſaid in the 
caſe of Ruſbolm v. Chapman is in point to this purpoſe; and the 


maſter reports that the practice i is as there ſtated. 
Rule diſcharged (a). 


60 But the Court conſented that the defendant ſhould be let in to plead to the 
action, a proper athdavit of merits being produced. 


« — — — — 


CHALLENGER gainſt SHEPPARD and Another. 


HIS caſe was ſent by the Lord Chancellor for the opinion of 
this Court. James Cook, being ſeiſed in fee of the premiſes 

in queſtion, by his will duly executed &c. dated 7% 15th, 1739, 
deviſed as follows; © I give and deviſe to . Howe, R. Battiſcombe, 


PARK1N= 
SON 
againſl 
TrHomMys0N, 


Where an 
eſtate in fee 
is deviſed to 
truſtees in 
truſt for 

A. B. with⸗ 
out any li- 
mitation of 


the eſtate to the ceſtui que truſt, the ne” takes the beneficial intereſt in fee, 
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and R. Ames, and their heirs, all that eſtate I lately purchaſed of 


—— Mr. bite called Larke's Leaſe, in the ſaid pariſh of Shipton, in 


CHALLEN- 
GER 
againſt 

SHEPPARD. 


truſt for Joan the wife of John Pippet and James her ſon, one 
moiety of the profits to be applied by my ſaid truſtees to the 
ſeparate uſe of the ſaid Joan Pippet, and the other moiety to be 
laid up or otherwiſe improved till the faid James ſhall arrive at 


his age of twenty-one years; and my will is that if the ſaid Joan 


mall die during the minority of the ſaid James, my ſaid truſtees 


ſhall lay up the increaſe and profits of the ſaid mother's moiety 


for the benefit of her ſaid ſon, and after the deceaie of the ſaid 


Joan ſhall permit and ſuffer the ſaid James to enter upon aud 


enjoy the whole as ſoon as he attains his age of twenty-one year, 


Likewiſe I give unto my ſaid truſtees thoſe two acres lately pur. 


chaſed of Mrs. Sarah Brown ſituate in Croſcombe aforeſaid called 
Bullimore in truſt for the ſaid n Pippet, to hold to the ſaid 
ames and his heirs for ever.” In 1749 James Cook the teſtator 


died ſeiſed of Larke's Leaſe, without iſſue, and without revoking 


or altering his ſaid will, leaving Betty Cook, daughter of his deceaſed 
brother John Cook his heireſs at law, and the ſaid Foar Pippet and 
James Pippet the deviſees him ſurviving. The ſaid Joan Piper 
died in 1754; and the ſaid James Pippet ſurvived her, and being 


then of the age of twenty-one years entered into poſſeſſion of tie 
eſtate called Larke's Leaſe, and died ſo poſſeſſed in November 1777, 


The Court of Chancery directed the above caſe to be made for the 
opinion of the Judges of this Court on the following queſtion, 
viz, © What eſtate James Pippet the ſon of Joan Pippet took in the 


_ eſtate called Larke's Leaſe deviſed to him by the will of the ſaid 


$99 


teſtator * 

Beſt, Serjt., for the plaintiff, contended (a) that J. Pippet the 
deviſee took an eſtate in fee in the premiſes called Larke's Lee 
under the will of F. Czok. It is a general rule that, where the de- 
viſor uſes words in his will which ſhew an intention in him to give 


the deviſee a greater eſtate than for life, the deviſee takes a ſee un- 


leſs there be other words in the will ſhewing that he intended to 


reſtrain the deviſe to an eſtate tail. Cm. Dig. © Deviſe,” N. 4. 
Nou it is apparent that the deviſor in this caſe intended that the 


deviſee ſhould take a greater eſtate than for life, and there are no 
words in the will to ſhew that he did not intend chat the devilec 
ſhould take a fee. Ihe deviſor by giving a fee to the truſtees ſhews 


(a) This caſe was argued in the laſt Term, but the certificate was not ſent untilthis 
Term. 
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that he did not intend to die inteſtate as to any part of his pro- 
perty. An eſtate in fee is expreſsly given to the truſtees, and it 
is evident from the whole context of the will that the deviſor in- 
tended that Jumes Pippet the ceſtui que truſt ſhould after his mo- 
ther's death take a beneficial intereſt ineverything that was deviſed 
to the truſtees ; for he could not intend that the truſtees ſhould take 


any beneficial intereſt themſelves. In Newland v. Shepherd (a) 


where the deviſor deviſed the reſidue of his real and perſonal eſtate 
to truſtees and their heirs &c. to pay and apply the produce (5) 
and intereſt for the maintenance and benefit of his grand-children 


until they ſhould be of age or marry, without making any further 


diſpoſition of -his eſtate, it was determined by Lord Chancellor 
Macclesfield that the grand-children ſhould have the ſurplus both 
of the real and perſonaleſtate after their age of twenty-one. Again 
in Peat v. Powell (c), where the deviſor gave the reſt reſidue and 
remainder of his real and perſonal eſtates to truſtees, in truſt for 
his younger ſon Giles till he attained twenty-one, and then the 
truſt to ceaſe, Lord Keeper Henley after conſideration ruled that 
Giles was intended to have the whole beneficial intereſt in the re- 
ſidue of the real and perſonal eſtate, and that the truſt was to con- 
tinue only during his minority; and his Lordſhip recognized the caſe 
of Newland v. Shepherd. But there are alſo words ſufficient in 
this will to paſs the fee to the ceſtui que truſt ; becauſe, having 
before deviſed all that eſlate &c. to the truſtees in fee, the teſtator 


directed that after the death of Joan Pippet if ſhe ſhould die during 


the minority of her ſon James Piptet was © to enter upon and 
enjoy the whole as ſoon as he attained his age of twenty-one 
years, Now that expreſſion © the whole * muſt relate either to 
the „ eſtate” or to © the encreaſe and profits of the mother's 
moiety ;*” and whether it relate to the one or the other, the con- 
ſequence is the ſame ; for by a deviſe of the rents and profits of an 
eſtate, the eſtate itlelf will paſs, Salk. 228. 

Gibbs, for the defendant, inſiſted that James Pippet, the deviſee, 


took only an eſtate for life, becauſe no words of inheritance were 


added to the deviſe to him. The argument of the plaintiff, drawn 
from the two caſes in P. Williams and Ambler, that the beneficial 
intereſt that the deviſee takes is co-extenſive with the legal intereſt 
deviſed to the truſtces, is untenable, becauſe it tends io ſhew that 


in all caſes where an eſtate 1s given to truitees and th :ir heirs in 


(a) 2 P. Williams, 194. (5) See Mr. Cox's note on this; 2 P. Vlliam, 194, 
( Amb, 38 7. 
| Qq4 truft, 
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1800. truf?, the ceſtui que truſt muſt take a fee. But the eſtate of the 
ceſtui que truſt is not to be meaſured by the eſtate deviſed to the 

Sue truſtees. And a contrary doctrine has at all times prevailed, namely, 
gi that the heir at law takes whatever is not expreſsly deviſed away 
8 from him. The cafe cited from 2 P. Williams ſeems, at leaſt, 
queſtionable. But the other caſe cited from Ambler by no means 

warrants the poſition for which it was adduced: it was evident in 

that caſe that the teſtator intended that the deviſee ſhould take the 

whole beneficial intereſt; he interpoſed the truſtees for the purpoſe 

of protecting the eſtate during the minority of the ſon, and he di- 

rected that the truſtees ſhould ceaſe to have any control over the 

eſtate when the ſon attained the age of twenty-one. But there is 

nothing in this will from which it can be collected that the teſtator 

intended that Zames Pippet ſhould take the fee. No fair argument 

in his ſavour can be derived from the uſe of the word ““ eſtate,” 

It may be admitted that in many caſes the word © eſtate” will paſs 

a fee without words of inheritance. But that word has not that 

effect where it is uſed to deſignate the local ſituation of the pre- 

miſes; and it is uſed for that purpoſe in this will, the deviſe being 
of * all that eſtate I lately purchaſed of Mr. Mhite called Larke': 

| Leaſe in the pariſh of Shipton,” which is equivalent to ſaying all 
a my eſtate or that my farm called &c. The introduction of the 
word “ eſtate“ here cannot vary the queſtion, becauſe it is only 
applicable to the deviſe to the truſtees, and the eſtate was beſore 

given to the truſlees, and their heirs. The utmoſt effect that the 

uſe of that word could have would be to give a fee by implication 

to the truſtees, if 1t had not been exprefsly given before: but it 

does not follow that therefore the ceſtui que truſt ſhall take a fee. 

The plaintiff *s argument, as founded on the introduction of this 
word © eſtate, proceeds on a fallacy, in ſuppoſing that the word 4 
« eſtate” is uſed in the deviſe to the ceſtui que truſt, whereas it is 

merely uſed in the deviſe to the truſtees. Recourſe was then had 

to another expreſſion in the will “ to enter upon and enjoy the 

whole,” to ſhew that the teſtator intended that the deviſee James 
Pippet ſhould, take the whole ntereſt in the premiſes after his 

mother's death: but thoſe words were inſerted inthe will merely for 

the purpoſe of giving both the moieties of the land to the deviſce 
which had before been ſevered. The deviſor, having firſt directed 
that the mother ſhould take one moiety and the ſon the other, then We 
directed that the ſon aſter the mother's death ſhould enjoy the whole, 5 


that is, bb the moielies: but that does not prove that the ſon was 
to 
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to take a fee in the whole. This very caſe is put in Com. Dig. 
« Deviſe“ N. 14. A deviſe of “ part to A. for life, the other part 
to B. and after the death of A. the whole to B.; he takes only for 
life; cit. 1 Rol. Abr. 834. pl. 20. „ So a deviſe to two ſons 
and their heirs, and if either die before marriage or within age 
and without iſſue, the whole lo the ſurvivor, the ſurvivor takes only 
for life; cit. 1 Rol. Abr. 836. J. 5 (a). And in this caſe, if 
the teſlator had intended to give a fee to James Pippet, he would 
have given ſuch an eſtate in expreſs terms, ſince it is clear from 
the deviſe to the truſtees and from the ſubſequent deviſe to Fames 
Pippet himſelf that he knew hau to frame ſuch a deviſe. 

Beſt in reply. It is not neceſſary to contend that the heir at 
law will take whatever is not deviſed away from him, becauſe here 
the fee is expreſsly given to the truſtees ; and by that deviſe he has 
manifeſted his intention that the heir at law ſhould not take. 


Then if the eſtate did not deſcend to the heir at Jaw, the queſtion 


is to whom 1t 1s deviſed? And the two caſes cited from 2 P. 
Williams and Ambler ſhew that the law has already put a conſtruc- 
tion on a will framed like the preſent, and has ſaid that the ceſtui 
que truſt ſhall take a beneficial intereſt in the whole that is de- 
viſed to the truſtees. | | 

The Court gave no opinion when this caſe was argued, but the 


following certificate has been fince ſent to the Lord Chancellor, 


« This caſe has been argued before us by counſel. We have con- 
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— — 
CHAL- 
LENGER 
againſt 
SHEPPARD, 


ſidered it, and are of opinion. that James Pippet, the ſon of an 


Pippet, took a beneficial intereſt in fee in the eſtate called Larke's 
Leaſe under the will of the ſaid teſtator James Cook.” 
June 179th, 1800. 
| | KENYON. 
N. GROSE. 
S. LAWRENCE. 
S. LE BLANC. 


(a) The paſſages referred to in Rell. Abr. do not warrant the poſitions in Com, 
Digeſt; and according to the account of the laſt caſe in Hard. 150. uſls queſtion did 
got ariſe, 
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1800. 
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Friday, 
June 20th. 


The terant 
of a houſe 
covenanted 
in his leaſe 


ſonable 
ſhare and 
proportion 
of ſupport- 
mg repairs 
ing and 
amending 
all party 
walls &c. 
and to pay 
all taxes 
duties aſſe ſl- 
ments and 
impoſitions 
parliamen- 
tary and 
parochial, 
„it being 
the inten- 
tion of the 
pal ties that 
the landlord 
ſhould re- 
ceive the 
clear yearly 
rent of 60/7. 
in net mo- 


CASES in TRINITY TERM 


BarRETT againſt The Duke of BrpronD. 


N the trial of this action of aſſumpſit ( which was brought to 
recover 1951. paid by the plaintiff for the proportionate part 


keen 3 the expences of a party wall built by the proprietor of the ad. 


joining houſe under the ſtat. 14 Geo. 3. c. 78. /. 41.) a verdi 


was taken for the plaintiff for that ſum, ſubject to the opinion of 


this Court on the following caſe. 

In the year 1786 the plaintiff by aſſignment became poſſeſſed of 
a leaſe granted in the year 1762 by the defendant's grandfather of 
certain premiſes on the north- ſide of the Great Piazza Covent Gar. 
den for a term of thirty years, of which about ſix years were then 
unexpired, under a yearly rent of 60 J. On the 6th of Oꝶole- 


1788 a new leaſe was granted by the defendant to the plaintif 


for a term of thirty-one years, to commence at the expiration of 
the. ſaid leaſe or Lady Day 1792, at 60/. per annum: The laſt. 
mentioned leaſe is ſtated to be granted in conſideration of the great 
expence and charges which the plaintiff had been at in repairing 
the premiſes and alſo in conſideration of the following, among 
other, covenants ; * And likewiſe that the ſaid Michael Barrett his 
executors adminiſtrators and aſſigns ſhall and will from time to 
time and at all times during the continuance of the ſaid term 


mey without hereby granted bear pay and diſcharge all taxes rates duties aft] 


any deduc- 
tion what. 
ever;” dur- 
ing the leaſe 
the pro- 
prietor of 
the adjoin- 
ing houſe 
built a party 
wall bee 
tween that 
houſe and 
the houſe 

de miſed, 
wnder the 
_ 14 on co. 


3. 

bold th: ar 
the tenant 
(not the 
Jandlord) 
was bound 
to pay the 
moiety of 
the expence 
of the par 
wal, 


ments and impoſitions of what nature or kind ſoever, and whether 
parliamentary or parochial, impoſed or charged or which at any 
time during the term hereby granted ſhall be impoſed or charged 
on the hereby demiſed premiſes or any part thereof or upon 
the landlord for the time being in reſpect thereof or of the 
ſaid rent reſerved for the ſame; it being the true intent and 
meaning of theſe preſents and of the parties hereto that the ſaid 
Duke of Bedford his heirs and aſſigns ſhall have and receive the ſaid 
yearly rent or ſum of 601. hereby reſerved in net money, without am 
dedluclion defalcation or allowance out of the ſame on any account 
whatſcever ; and that he the ſaid Michael Barrett his executors 
aiminiſtrators and aſſigns ſhall and will ſrom time to time and at 
all times during the ſaid term hereby granted bear pay and di- 
charge all rates and aſſeſſments for and towards the maintenance 
o the rector and his curate or aſſiſtant and other church officers of 


ne laid paiilk of Saint Par! Covent Garden as ſhall during 1 
| {ai 
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ſaid term be aſſeſſed by the churchwardens of the ſaid pariſh for 
the time being or any two of them on the ſaid hereby deviſed 
premiſes or on the inhabitant or inhabitants thereof for that pur- 
poſe. And further that he the ſaid Michael Barrett his executors 


_ adminiſtrators and aſſigns or ſome or one of them ſhall and will at 


all times during the ſaid term of thirty-one years hereby demiſed at 
his-and their own proper coſts and charges when and ſo oſten as 
need ſhall require well and ſufficiently repair uphold ſupport main- 
tain amend pave ſcour cleanſe empty and keep the ſaid demiſed pre- 
miſes with the appurtenances and all the brick walls and fences of 
and belonging or hereafter to belong to the ſame and the pave- 
ment in the piazza or portico and the ſtreet before all the front of 
the ſaid premiſes and all the other pavements and all the walls poſts 
pales iron and other rails privies ſinks ſewers wydraughts drains 
houſes of office and other appurtenances thereto belonging or which 
ſhall hereafter belong to the ſame with all manner of needful and 
neceſſary reparation cleanſing ſcouring and amendments whatſo- 
ever; and alſo that he the ſaid Michael Barrett his executors admi- 


niſtrators and afſigns ſhall and will during the term hereby granted 


as often as need ſhall require hear pay and allow a reaſonable ſhare 


and proportion of or for and towards ſupporting repairing amending 


and cleanſing all party walls, party gutters, common ſewers, public 
ſewers, and drains, belonging or which at any time during the ſaid 
term hereby granted ſhall belong to the ſaid hereby demiſed pre- 


miſes or any part thereof.” Theſe covenants are verbatim as in the 


old leaſe, with the exception of ſuch parts as relate to the payment 
of the land-tax by the tenant, which by the former leaſe was paid 
by the landlord, and the amount of which was 227. 10s. per 
annum. The demiſed premiſes conſiſt of two ſhops on the ground 
floor, and a range of apartments above ſtairs. Before the pulling 
down and building of the party wall hereinafter-mentioned one of 
the ſhops was underlet by the plaintiff by leaſe for ſeven, four- 
teen, or twenty-one years, at the yearly rent of 601., the plaintiff 
covenanting to pay all the taxes and for water. And the other of 
the ſhops was underlet by the plaintiff by leaſe to one F. Aldritch 


| for twenty-one years at the yearly rent of 26 J. 5 s., the plaintiff 


covenanting to pay all the taxes. The reſidue of the demiſed 
apartments was kept by the plaintiff for ſeveral years in his own 
hands, but at the time when the party wall was built he had let them 
furniſhed to one Searle for twenty-one years at the yearly rent of 
210 f., the plaintiff covenanting to pay all the taxes. At the time 
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againſt 
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of 


CASES IV TRINITY TERM 


the party wall was built the taxes paid by the plaintiff amounted 


to 721. 3s. a year. The queſtion for the opinion of the Court 
on the above facts is, firſt, Whether the plaintiff or the defendant 


be owner of the improved rent under the ſtat. 14 G. 3. c. 78. 


Bzprorp. /. 41.? Secondly, Whether or not the plaintiff be liable under 


the covenants of the leaſe? If the Court are of opinion that the 
defendant is liable, then the verdi& to ſtand for 1951. ; If the 
plaintiff is liable, then a verdict to be entered for the defendant. 
F. Mernis, for the plaintiff, contended that the defendant muſt 
be conſidered as the owner of the improved rent, and conſequent]y 
that the expence of the party-wall muſt be borne by him under the 


the landlord was to pay the Jand-tax, 221. 10s. a-year, which by the 
new leaſe is to be paid by the plaintiff; the defendant therefore is 
the owner of an improved rent to that amount. Or if the defendant 


be not the owner of an improved rent, then this muſt be conſidered 


as a leaſe at rack-rent, aud there being but one rent the expence 


of the party-wall muſt fall on the landlord, according to the caſes 


of Scuthall v. Leadbeter (a), and Beardmore v. Fox (b). Thus the 
caſe would ſtand between theſe parties, if there were no covenants 
in the leaſe applicable to this ſubje&t. But it will be inſiſted upon 
by the defendant that it was the intention of the parties to this leaſe 
that the expence in queſtion ſhould be defrayed by the leſſee, and 


that ſuch an intention is to be collected from the covenants to pay 


taxes and to repair. With regard to the firſt of thoſe covenants; 
it is the common covenant to pay taxes; the words © aſſeſſments 
and impoſitions, whether parliamentary or parochial,” mean im- 
poſitions ejuſdem generis, as was ſaid by Lord Kenyon in the caſe 
of Southall v. Leadbeter, where ſimilar words were uſed. Then if 
the former part of this covenant to pay the taxes will not throw 
the expence of the party wall on the plaintiff, neither will the latter 
part of it, by which it is ſtipulated that the defendant is to receive 


the clear rent of 601. without any deduction or abatement, becauſe 


that muſt be conſtrued with reference to the preceding part of the 


covenant; and the meaning of the whole of the covenant is that the 


plaintiff ſhould pay all taxes, and that no deduftion ſhould be 


made out of the annual rent on account of any taxes. And as to 
the covenant to repair; it is evident from the words of the cove- 
nant that the parties did not intend that they ſhould extend to the 


expence of building a party-wall. The plaintiff only covenanted 
to repair and amend all party-walls, party-gutters &c, but here à 


(a) Ante, 3 vol. 458. (2) Ante, 214, 
; | | Party- 


Stat. 14 Geo. 3. c. 78. / 41. It appears that under the former leaſe 


— 
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party-wall was built, and in ſuch caſe the at of peilen directs 1800. 

that the expence of it ſhall fall on the landlord. The parties could 

not have intended by the introduction of this covenant to make an — 

exception out of the ſtatute in this caſe, becauſe it appears that the The Dake 

ſame covenant was inſerted in the former leaſe which was granted 3 

be fore the act of parliament was paſſed: and the covenant to repair 
in the new leaſe ought to receive the ſame conſtruction as the 

covenant in the former leaſe. 

Holland, contra, was ſtopped by the Court. 
Lord KENYoN Ch. J. If there were no covenants in the leaſe 

applicable to this ſubject, there would be great weight in the 

plaintiff's argument: but it is not neceſſary to conſider which of 

theſe parties would have been liable under the act of parliament ; 

modus et conventio vincunt legem. I think it was the intention 

of the parties to this leaſe that the expence of the party- wall ſhould 

be borne by the tenant. Had there been nothing more in the leaſe 

than the tenant's covenant to pay “ taxes rates duties aſſeſſments 

and impoſitions whether parliamentary or parochial,”” I ſhould have 6; 

entertained the ſame opinion in this cafe that I expreſſed in one of 

the caſes cited, that thoſe words did not extend to building a party- 

wall: but the latter part of that covenant by which the tenant 

covenanted that the landlord ſhould receive the “ yearly ſum of 

601. in net money, without any deduction or allowance out of the 

ſame,” and the covenant reſpecting the © repairing of all party- 
walls“ &c, ſatisfy me that the parties intended that this expence 
ſhould fall on the tenant. Theſe are the covenants of the tenant ; 
and it is a general rule that the words in a deed are to be con- 
ſtrued moſt ſtrongly contrà proferentem. 

GROSE J. This att of parliament was paſſed in the year 1774, 
and the leaſe was not granted until fourteen years afterwards, 
when the proviſions of the att were univerſally known. Then 
theſe parties having the act before them entered into this 
leaſe, in which it was ſtipulated that the landlord ſhould at all 
events receive a clear yearly rent of 60 l., without any deduc- 
tion of any kind. The 60 J. was a kind of ground- rent; and I do 
4 not conſider the defendant, but the plaintiff, as the owner of the 
improved rent. | 

LAWRENCE J. It does not appear to me neceſſary i in this caſe 
to determine whether the plaintiff or the defendant be the owner 
of an improved rent. The {hort ground of my opinion is, that it 
was the intention of parties that the defendant fhould not be hy 
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CASES IN TRINITY TERM 


1800. put to any expence whatever reſpecting this houſe during the con. 
tinuance of the leaſe, but that all the expences attending it ſhould 

on be borne by the plaintiff. 
The "44 Le BLANC J. It ſeems to me that the covenants to repair are 
Bzvroxy, deciſive in favour of the defendant. There is firſt a covenant by 
the tenant in the uſual form to repair; and then follows this cove. 
nant by the leſſee, And alſo ſhall and will during the term bear 
Pay and allow a reaſonable ſhare and proportion of and towards 
ſupporting repairing amending and cleanſing all party-walls &c.” 
Under this covenant I think that the expence of building the oy 


wall muſt be borne by the tenant. 


Poſtea to the defendant 


| Friday, 3 
* Bor r againſt STENNETT. 
| . be et T His was an action of treſpaſs for breaking and entering an 
S Ar! 
_ 2 the erection of the plaintiff's, called The Crane, on Smart's Quay 


craneserce in the pariſh of St. Mary-ai-Hill in the ward of Billingſgate, and 


ed on public ps of £ | f 
quys. continuing in the ſame for the ſpace of twelve hours. The de- 


EN fendant pleaded, beſides the general iſſue, two ſpecial pleas of 
rar juſtification. In the firſt ſpecial plea it was ſtated that Smar!'s 
treſpaſs) the Quay, on which the crane was erected, was a public open and lawful 


1 quay within the port and city of Londen between Londen Bridge 
wharf, itis and Blackwall for the landing thereon of all cuſtomable goods of 
3 all merchants importing the ſame for a reaſonable compenſation 
« a public to be therefore paid by the merchants to the owner of the quay; 
ee that the crane when &c. ſo erected for the unlading of goods on the 


whart” quay out of ſhips lying near the quay for the purpoſe of being un- 
elaiming the laden there was neceſſary for that purpoſe ; ; that from time imme- 
Oy iu morial the Mayor and Commonalty and Citizens of London have had 
wage. and {till have of right &c the lading and unlading by themſelves 
or their deputy of all goods and merchandizes of all merchants 
ſtrangers &c. imported into the city of London and liberties there- 
of, and being ſo entitled by indenture dated December 5th 1796 they 
appointed the defendant theirdeputy tolade and unlade all ſuch goods 


for ſeven years &c, by virtue whereof the defendant before and at the 


ſaid time when &c became and was entitled as ſuch deputy to have 


the lading and unlading of ſuch goods; that while the defendant was 
ſuch deputy to wit, on &c, certain cuſtomable goods belonging to 


merchant ſtrangers were imported from parts beyond the ſeas into 
| | the 


af +." ak lth. a6 « 
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the port of London and within the city of London between Black- 
wall and London Bridge at Smart's Quay, being ſuch public open 
and lawful quay, for the purpoſe of being unladen thereon by the 
direction of the agents of thoſe merchant ſtrangers, whereby it be- 
| longed to the defendant to have the unlading of the ſaid goods and 

to uſe the ſaid crane, and to enter the ſame, ſo then erected and 
being neceſſary for the unlading of the goods; whereupon the 
defendant entered into the ſaid crane and uſed the ſame for 
the unlading of the ſaid goods and landing the ſame on the ſaid 
public open and lawful quay, as it was lawful for him to do &c. In 
the ſecond plea of juſtification it was alleged that Smart's Quay, on 
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BuLT 


againſt 
STENNSTZ, 


which the crane was erected, was an open public and lawful quay . 


within the port and city of London &c for the landing thereon of all 
cuſtomable goods of all merchants importing the ſame into the port 
of London for a reaſonable compenſation to be therefore paid by 
the ſaid merchants to the owner of the quay, and that the ſaid crane 
ſo erefted for the unlading of goods upon the ſaid quay was neceſſary 
for that purpoſe; that on &c certain cuſtomable goods belonging 
to A, B. were imported into the port of London at Smart's Quay for 
the purpoſe of being unlading thereon by the direction of the. ſaid 
A. B., whereupon the defendant as the ſervant of the ſaid A. B. 
and by his command entered into the crane, ſo being neceſſary for 
the unlading of goods upon the ſaid quay, and uſed the ſame for the 
unlading of the ſaid goods &c, as it was lawful for him to do &c. 

The plaintiff demurred to the two ſpecial pleas; and as to the 
firſt aſſigned for cauſes of demurrer that it was not alleged in the 
plea that any compenſation was to be paid to the plaintiff for the 
landing of the ſaid goods on the quay ; that it did not appear by 
that plea that the defendant had any right to land the ſaid goods 
on the quay, or to enter into or uſe the crane for the unlading of 
the ſaid goods, or to continue on the crane or to work it ; that it 
was admitted by the plea that a reaſonable compenſation was to 
be paid by the owner of the quay for the landing of the goods, 
and yet the defendant claimed the landing thereof, which was in- 
conſiſtent and againſt law &c. The cauſes of demurrer aſſigned 
to the ſecond ſpecial plea were nearly the ſame as the former. 
The defendant joined in demurrer. | 

Mood, in ſupport of the demurrer, took two objections to the 
pleas. Firſt, that they did not ſhew any right in the defendant to 
enter on the crane in queſtion for the purpoſe mentioned in the 


pleas; for that the public have no right to enter on all the quays 
in 
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— n = 4.25, r =" 
— — 


608 


1800. 


BoLT 
— again 


CASES in TRINITY TERM 


in the port of London to lade and unlade their goods ; and that if 
they have any ſuch right it could only exiſt by immemorial uſage 
or cuſtom, which was not ſtated in either of the pleas. Secondly, 


STENNETT. that if the public have a right to uſe the quay in queſtion for the 


purpoſe mentioned in the pleas, it did not appear that the defen- 


dant had uſed it in this inſtance at a reaſonable time. But 
The Court (ſtopping Dampier who was to have argued for the 
defendant) overruled both the objections. With regard to the 


' firſt; they ſaid that it was not neceſſary to ſtate in terms in a plea 
of juſtification under the general right that this was an immemorial 


quay ; that it was ſufficient to claim the right under the general 
words © a public open and lawful quay ;*” in which reſpett it was 
ſimilar to a highway, which may be deſcribed “ as a public and 


common king's highway*” without alleging it to have been ſo imme- 


morially. And they referred to what Lord Hale ſaid in his treatiſe 
De Portibus maris, par. ſec. cap. 6. (a) * If the king or ſubject 
have a public wharf, unto which all perſons that come to that port 
muſt come and unlade or lade their goods as for the purpoſe, be- 
cauſe they are the whaifs only licenſed by the queen according to 
the ſtat. 1 Eliz. c.11., or becauſe there is no other wharf in that 
port, as it may fall out where a port is newly erected; in that caſe 
there cannot be taken arbitrary and exceſhve duties for cranage, 


wharfage, peſage, &c. neither can they be enhanced to an immo- 


derate rate, but the duties muſt be reaſonable and moderate, though 
ſettled by the king's licenſe or charter. For now the whatf and 
crane are affected with a public intereſt, and they ceaſe lo be juris privati 
only; as if a man ſet out a ſtreet in new building on his own land, 
it is now no longer bare private intereſt, but it is affected with 
a public intereſt.” From whence it is obvious that Lord Hal 
conſidered a public quay to be like a public ſtreet, common to all 
the King's ſubjects. And, as to the ſecond objettion, they ſaid 
that, if true, it ſhould have been new aſſigned by the plaintiff, or 
that, if it were an objection to theſe pleas, it could only be taken 


advantage of on a a ſpecial demurrer aſſigning this as a cauſe of 


demurrer, 
Judgment for the Defendant (6). 


(a) Hargr. Tra. vol. 1. p. 77. (5) The ſame queſtion was lately agitated 


in the Court of Common Pleas, in an action on the caſe brought by this defendant 
againſt the plaintiff for wrongfully and inju iouſly intruding himſelf into the defend - 
ant's office and employment of Packer's Porter, otherwiſe Alien Porter, by unlad- 
ing at this quay certain goods belonging to Aliens, of w' ich the defendant Ly virtue 


of his office was entitled to have the unlading aud to receive the duties and Pee 
rom 
7 — 
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- 
PEDDER again Mac MASTER. 


PAINE moved for a rule calling on the plaintiff to ſhew cauſe 

why an exoneretur ſhould not be entered upon the bail piece 
in this cauſe, and all further proceedings ſtayed in the mean time, 
the defendant having become a bankrupt by the laws of Hamburgh 
ſince the debt accrued to the plaintiff, and having duly obtained 
his diſcharge by receiving his certificate there; on an affidavit 
ſtating thefe facts: That the debt for which the action is brought 
was contradted while the defendant was reſident at Hamburgh, and 
previous to December 1796 ; that on the yth of December 1796 he 
was declared a bankrupt at Hamburgh according to the laws of that 
place, and notice thereof given in the Hamburgh Gazette which 
is circulated in this country, and in which notice was given for 
all the defendant's creditors to come in and prove their debts, 
otherwiſe they would be excluded ; that the plaintiff might have 
proved his debt under the defendant's commiſſion, as ſeveral of the 
deſendant's creditors did who reſided in London,; that in Ofober 
1798 he 1eceived (what is called in Hamburgh) his certificate-and 
diſcharge from his ſaid debts, which according to the laws of 
Hamburgh diſcharges not only the debtor's perſon but his eſtate 
alſo from all debts due before the bankruptcy ; and that the de- 
fendant has been ſince arreſted in this action for a debt due before 
his ſaid bankruptcy. And he cited the caſe of Ballantine v. Gold- 
ing, M. 24 G. 3. B. R. (a); where on a motion to enter an ex- 
oneretur on the bail piece, on the ground that the defendant had 
become a bankrupt and had obtained his certificate under the great 
ſeal of Ireland, and that the original demand aroſe upon a bill of 
exchange drawn in Ireland, payable by the defendant who reſided 


(a) Co. Bank. L. 515. 4th ed. 


1 *** 
— 


from the importers for the unlading thereof. On the trial at Gui/dhall in May 1799 
this defendant obtained a verdidt, the late Lord Ch. J. Eyre, who tried the cauſe, 
being of opinion that as it was admitted that the merchants had a right to have their 
goods unladen at the quay in queſtion, as a public quay, they had alſo by neceſſiry 
conſequence a right to uſe the cranes erected there on paying a reaſonable ſatis fact ion 
to the owner; and that the defendant, who by his grant from the city had the privilege 
of landing the goods, had alſo, as an incident, A right to ufe all the accommudations 
that were provided for the public by the wharfinger for the purpoſe of landing. 


Vor. VIII. Rr 
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1800. there, Lord Mansfield ſaid, It is a general principle that where 
X there is a diſcharge by the law of one country it will be a dif. 
— 8 charge in another. That he remembered a caſe in chancery of a 
Mac Mas- ceſho bonorum in Holland, which is held a diſcharge in that 
2% country, and it had the fame effect here. And the rule in that 
caſe was enlarged and afterwards made abſolute by conſent, the 
counſel giving it up upon the authority of Burrows V. Jenin, 
2 Sir. 733. 
But the Court ſaid that this was diſtinguiſhable from the ak 
cited, for there it did not appear but that both parties reſided in 
Ireland, whereas here the plaintiff was reſident in this country (a). 
LE BIANc J. mentioned a caſe in the Court of Common Plex 
not long ago, in which a ſimilar application was made on a bank. 
ruptcy ariſing in Ireland, but the rule was refuſed, that court 
thinking it a point of too much importance to be decided in a ſum- 
mary way; aiterwards the defendant pleaded his diſcharge under 
the bankruptcy, but the court thought it was improperly pleaded; 
and the queſtion was not again brought forward, 


Per Curiam, | Rule refuſed, 
| (a) Which was admitted. 


2 CH1LD again/? MORLEY. 
A broker A SSUMESIT for money paid laid out and expended for the ufe 
who con- 


ere {ent | of the defendant ; upon an account ſtated; for work and 
others for labour as a broker for the defendant, and on a quantum meruit; 


ihe fale of to which the defendant plezded the general iſſue. At the trial be 
*uture day fore Lord Kenyon at Guildhall the ca{gappeared to be this. 


by the au- 


thority of Morley, being poſſeſſed of 10,0001; 3 per Cent. conſolidated 
tueprive pal, flock, applied to Child a ſtock-broker to ſell it for him for the next 


who after» 
| watts opening, the ſtock being then ſhut. The defendant' $ direction to 
| — the plaintiff was to ſell at 60 if he could, if not for 59 and a frac- 


— 1 tion. Child accordingly bargained with two perſons, Ruit and 


paying the Shepherd, for the ſale of this ſtock at 59 and a fraction ſor the next 


difference to 
tuch thirg Opening, not diſcloſing to them at the time the name of his principal. 


perſons In the mean time and before the transfer day the ſtock roſe to 62. 
Aion en in The defendant being afterwards called upon to make good his en- 
implied gagement to the purchaſers refuſed ſo to do, alleging that the plain- 


aſſumpſit 
againſt his principal for the amount, I f the principal were really poſſeſſed of the ſtock ſo bar ained 


to be fold, ſuch contract is not illegal within the fat 7 G. 2. c. 3. againſt ftock-jobbing, although 
the broker did not diſcloſe the name of his principal at the time of the bargain made; and tie pure 


chaſer may maintain an action for the difference _ the . tif 
] 
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tiff had exceeded his authority in ſelling at too low a price. Where- 
upon the plaintiff, conſidering himſelf bound 2s the broker who had 
contracted with Rutt and Shepherd for the ſale of the ſtock to make 
good his engagements to them, paid them the difference of the price 


ol the ſtock when bargained for and when it ought to have been 


transferred, amounting to 5761. 8s., and brought this action againſt 
Morley to recover that ſam, and a further ſum of 127. 10s. for 
his commiſſion as broker on the ſale of the flock. And the jury 
under Lord Kenyon's direction found their verdict for the amount 
of the two reſpective ſums, diſcriminating at the time between 
them. 

A rule was obtained by Law in the laſt Term, calling on the 
plaintiff to ſhew cauſe why the verdict ſhould not be ſet aſide on 
ſeveral grounds; 1ft, Becauſe the tranſaction for the ſale of the 
ſtock, as between the plaintiff and Ruit and Shepherd, was illegal 
and void within the ſtatute 7 Ges. 2. c. 8. againſt ſtock-jobbing; 
and the purchaſers could not have enforced the contract againſt 
the plaintiff, there being no ſtock in his name to be transferred 
2dly, Becauſe no perſon can make another his debtor by a volun- 
tary payment of the other's debt due to a third perſon ; more 


eſpecially in this caſe, when by the defendant's refuſal to pay the 


money to the purchaſers of the ſtock there was a direct notice to 
the plaintiff not to pay it. 3dly, Becauſe, conſidering the relation 
in which theſe parties ſtood to each other, that of principal and 


agent, the plaintiff as agent had no right to pay money for big 


principal againſt his conſent, in order to found an action againſt 
lum, even admitting that the principal was bound to pay it to third 
parties; for the agent in theſe tranſactions is the only witneſs for 
his principal, and the latter thereby loſes the benefit of his teſtimo- 
ny. 4thly, Becauſe at any rate this form of action was miſcon- 
ccived ; if the plaintiff had been damnified by the deſendant's neg- 
lefting to transfer the ſtock, he ſhould have brought an action on 
the caſe for the ſpecial damage. 

Erſkine, Garrow, and Handerſon, now ſhewed cauſe againſt the 
rule. As to the firſt ground of objection to the verdict; This 1g 
not a caſe within the ſtatute againſt Rock-jobbing ; for that only 
applies to caſes where there is an agreement for the transfer of 
ſtock, the pretended ſeller having really no ſtock to trat sfer, nor 
any actual ſale being within the contemplation of the parties, but 
a mere gambling for the difference of the price between the times 


of making and executing the bargain. But here Morley was 
RN | actually 
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aQually poſſeſſed of the ſtock bargained to be transferred and he 
commiſſioned Child as his broker to diſpoſe of it for him; and 
though the bargain was made in Child's own name, without dif. 
cloſing his principal, yet that cannot vary the nature of the caſe, 
which was a bona fide agreement for the ſale of exiſting ſtock by 
an agent properly authoriſed by his principal. By the 7th ſection 
of the act of the 7 Geo. 2. c. 8. if ſtock agreed to be purchaſed at 
a future day ſhall not be transferred, the party to whom it was to 
have been ſo transferred may purchaſe the like quantity of other 
ſtock at the market price, and recover the difference in damages on 
the breach of the contract. 2dly, If the contract were legal within 


the ſtatute, then as the plaintiff did not name his principal to the 


Purchaſers at the time, and as they might have ſued him for the 
difference, he was under a legal obligation to pay the money, 


But ſuppoſing that by a diſcloſure of his principal he could have 
ſhifted the reſponſibility from himſelf to his principal, yet if the 
latter were legally bound to perform the contract, the plaintiff was 


under a moral obligation to pay the amount, which 1s ſufficient 


to ſuſtain this action. His own character in his buſineſs was 


at ſtake unleſs he made good the contract which he had entered 
into without naming his principal. It is the common courſe of 


buſineſs on the Stoc Exchange for the brokers. to make engage. 


ments in their own names for the transfer of ſtock without diſcloſing 
their principals, and credit is in thoſe caſes given to themſelves 


. Perſonally ; they ſtand therefore in the nature of guarantees for 


the due performance of ſuch contracts on the part of their prin- 
cipals. The third objection would have great weight if by the 
payment of the money to Ruit and Shepherd by the plaintiff he 
had altered the ſituation of the defendant, his principal: but that 


was not the caſe here: for it was competent to the defendant to 
have made any defence to this action which he could have done 


to an action brought againſt him by Nut or Shepherd for not 
transferring the ſtock. If the contract were illegal within the act 


of parliament the plaintiff by voluntarily paying the money could 


not raiſe an aſſumpſit againſt the defendant. Neither could the 
plaintiff's teſtimony have been of any avail to the defendant in 
this caſe ; for the defence ſet up was not that ſuppoſing the plain- 


tiff to have been properly authoriſed by the defendant to ſell the 


ſtock on the terms which he did, the defendant would net 
have been bound by that bargain, but the diſpute was whether or 


not the defendant had given authority to the plaintiff at all to ſell 
at ſucha price. This was therefore a queſtion properly to be tried 


between 


r 
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between theſe parties, and could be tried more advantageouſly for 
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1800. 


the defendant in this than in any other form; becauſe now the 


plaintiff could not give evidence for himſelf, as he might have done 


C1 
againſt 


in an action brought by Rutt or Shepherd againſt the defendant, Mozrev, 


but was obliged to prove his authority by other teſtimony. Athly, 
As to the form of the action; although perhaps the plaintiff might 
have brought his action on the caſe for damages, yet he may wave 
the tort and bring his action in this form; for if the caſe proved 
would have been a ſufficient conſideration for an expreſs promiſe 
to pay by the defendant, it will alſo be ſufficient to raiſe an implied 
aſſumpſit in law, on the ground that the payment made by the 


plaintiff for the defendant was what the latter was legally and 


morally bound to have made, and that the plaintiff has ſo done in 
conſequence of having been placed in a ſituation of reſponſibility 
by the act of the defendant. But at all events as the jury have ſevered 
the ſums for which the action was brought in their verdict, the 
plaintiff is entitled to recover the 121. 10 s. for his commiſſion as 
broker, for which the defendant was anſwerable to him alone. 

Lord KEN VON Ch. J. There is no pretence to ſay that this is 
a ſtock-jobbing tranſatiion within the ſtatute. The parties in- 
tended a bona fide ſale of ſtock, of which Morley, on whole account 


it was ſold, was then actually poſſeſſed; and the queſtion is whe. 
ther this may not be done through the intervention of a broker 


though he does not diſcloſe his principal at the time ; of which no 


doubt can be made. Nothing can be more unjuſt than the defence 


which has been ſet up to the whole of this demand; and that con- 
ſideration may at firſt view of the caſe have tended to warp my 
judgment. But I cannot perceive what benefit the defendant can 
propoſe to himſelf by ſuch conduct; for the Court have no doubt 
but that at all events the verdi& muſt ſtand for the 12 J. 105., the 
amount of the plaintiff's commiſſion as broker, under the count 
for work and labour. And I think that ſome method or other 
will be found for making the defendant pay the amount of the 
difference which the plaintiff has honourably ſettled on account 
of his principal's not making good his engagement. But as to 
that part of the demand, there is a difficulty in the form of action; 
and perhaps it would have been better framed ex delicto than ex 


contractu. I admit that no man can by a voluntary payment of 


the debt of another make himſelf that man's creditor, and recover 
from him the amount of the debt ſo paid: but what preſſed on 
my mind was that the plaintiff was under ſome ſort of compul- 
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ſion to pay the differences. We know that it is the common practice 


on the Seck Exchange for the broker who is employed to ſell ſtock 


CurtDp 
againſt 


MoKkLEY. 


not to diſcloſe the name of his principal at the time of making the 
bargain ; and the buyer deals with him upon the confidence of his 
character. Therefore I conſidered that his character was at ſtake 
in making good the engagement he had entered into on behalf of 
his principal; and having been placed in that ſituation of reſpon- 
ſibility by the act and procurement of the defendant, I conſidered 
that his paying the differences under ſuch circumſtances was not 
altogether a voluntary act, but done under the preſſure of a ſituation 
in which he was involved by the defendant's breach of faith. 1 
remember a caſe in Rolle's Abridgment where a party met to dine 
at a tavern, and after dinner all but one of them went away with- 
out paying their quota of the reckoning, and that one paid for all 
the reſt; and it was holden that he might recover from the others 
their aliquot proportions. If the plaintiff here had been bound as 
guarantee for the defendant to the purchaſers of the ſtock, there 
could have been no doubt but that he might have recovered his 
whole demand in this action. However upon the whole, con- 
ſidering che difficulties of the caſe in it's preſent ſhape as to the 
ſum recovered for the differences, I think it would be better to 
frame another action for this part of the demand better adapted to 
the nature of the caſe. 

LAWRENCE J. My difficulty is ha: if Child contracted to 
ſell the ſtock on his own account, then the caſe falls directly within 
the prohibition of the act of parliament, becauſe he really was not 


poſſeſſed of the ſtock ſo bargained to be ſold. But if he acted a 


broker or agent for Merley, which he legally might, and his con- 


tract would then be valid within the flatute, he ought in that caſe 


to have permitted Morley to ſettle or not with the purchaſers as he 
pleaſed; and the plaintiff ſhould not have taken upon himſelf to 
pay the money without the conſent of his principal, more eſpeciall 
after that principal had refuſcd to pay it. In this general view of 
the caſe the payment by the plaintiff would be at his own peril, and 
he could not recover in this action as for money paid to the uſe ot 
the defendant. The only ground on which (as it ſeems to me) 
the verdict in this cafe could have been ſupported for the whole 
demand was by conſidering the plaintiff as ſtanding in the ſituation 
of a guarantee for the ſale of the ſtock to the purchafers. Taking 
the tranſaction as now diſcloſed to be legal within the ſtatute, there 


could be no objection to the * 's becoming the guarantee of 
ſuch 
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ſuch a legal contract; and then if he had paid the money on the 
default of the defendant, he would have ſtood in the common 
ſituation of a ſurety paying money for his principal; ; and it might 
have been a queſtion whether, if by the general uſage of the Stock- 
Exchange brokers contracting for the ſale of ſtock and not dil- 
cloſing the names of their principals were conſidered as impliedly 
pledging their own credit for the faithful performance of the con- 
tract, ſuch general uſage might have been deemed equivalent to 
an expreſs guarantee on the part of the plaintiff, and then the 
money paid by him in default of his principal would have been 
money paid to the uſe of the defendant. But difficulties occur in 
this view as the facts now ſtand, and therefore it ſeems more pro- 


per that the verdict ſhould only be entered up for the amount of 


the brokerage. 
Per Curiam, Ordered accordingly. 


— ——— 


The KING againſt EDwRRD LOVEDEN LOVEDEN. 


1 defendant, as Sheriff of the county of Brecknock, was fined 

for non-attendance at the aſſizes by the juſtices of that cir- 
cuit, the record of which fine having been removed at the inſtance 
of the defendant into this court by certiorari appeared to be as 
follows ; 

C Brecon, to wit, Be it remembered that at the Great Seſſions and 
gaol delivery of our lord the King for the ſaid county, holden at 
Brecon in the ſaid county on Saturday the 30th day of March in the 
39th year of the reign &c. before George Hardinge and Abel Mayſcy 
Eſquires, juſtices of our ſaid lord the King of the Great Seſſions of 
the ſaid county, aſſigned to deliver the gaol of the county afore- 
ſaid of the priſoners therein being, and alſo to hear and determine 
divers felonies &c., E. L. Loveden Eſq. High Sheriff of the ſaid 
county is duly and ſolemnly called to appear and give his attend- 
ance at this ſame Seſſions, to do and perform thoſe things which to 
his office do belong and appertain, and as by his Majeſty's writ in 
that behalf to him diredted and delivered he is commanded ; and 
the ſaid E. L. Loveden High Sheriff as aforeſaid not accordingly 
appearing and attending at this ſame Seſſions in obedience to hig 
Majeſty's ſaid writ or otherwiſe to perform the ſaid duties of his 
office, but contemptuouſly making default, therefore it is ordered 
that the ſaid E. L. Loveden be fined, and he is accordingly by the 
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Court here fined and amerced in the ſum of 100 J. to be by him 
forfeited and paid to the uſe of our ſaid Jord the King for ſuch his 
contempt and default aforeſaid. And it is further ordered that a 


levari do iſſue under the ſeal of this Court to the coroners of the 


ſaid county or one of them, thereby commanding them or one of 
them to levy the ſaid fine out of the goods and chattels lands and 


tenements of the ſaid E. L. Loveden. 


At the ſame time was returned the following; 


06 Breconſhire, to wit, An extract of a fine ſet and impoſed at 
the Great Seſſions held at Brecon in and for the ſaid county on 


- Saturday the 3oth day of March in the year &c, 1799, before 


George Hardinge and Abel Moyſey Eſquires, juſtices &c. 
| SAMUEL PRICE \ | 


3 Eſquires, Coroners 
Joux Wit of the ſaid county, 


(a) E. L. Loveden, Eſq. High Sheriff of the ſaid county, becauſe 
he came not in his proper perſon to do and perform thoſe things 
which to his office belonged, as by his Majeſty's writ of ſummons 
to him directed and delivered he was required, therefore he 1s in 
mercy, and his fine is ſet at 100 J. 


- (Signed) Wilkes, Prothonotary and Clerk of the Crown,” 


The defendant hereupon obtained a rule (5) to ſhew 25 why 
the proceedings touching the fine impoſed upon him ſhould not be 
quaſhed for inſufficiency, or if not quaſhed why the fine ſhould 
not be mitigated. 

When this caſe was called on, 

Lord KENVON Ch. Juſt. ſuggeſted a doubt how far it was com- 


petent to this Court to do what was required by the rule, namely, 


to mitigate this fine, for that they could not do this without enter- 


ing into the merits of the queſtion which they had no legal means 
of bringing into controverly before them. 


_ Erſkine and Law, for the defendant, ſaid they were prepared to 


| bring the merits of the queſtion before the Court upon affidavit; 


and cited an anonymous caſe in x Yentris 336, where one being 
. brought up by habeas corpus who had been impriſoned by the 


Quarter Seſſions for non-payment of a fine of 201. ſet by the 


(a) This extract of the fine was retur ned at the ſame time as the record itſelf of the 


ine, 
() This rule was ſerved on the two juſtices by whom the fine had been 5 
5 Juſtices 


* 45 
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juſtices there upon him, the record of which fine was at the ſame 1800. 
returned by certiorari, this Court thought the fine had been im- — 
properly ſet for the cauſe returned, and ſaid & they were to judge "— 
of ſuch fines, whether without cauſe, or to mitigate them when Lovepen. 
exceſſively impoſed.” They added that the authority of this Court 

to examine all criminal matters ariſing within inferior juriſdictions 
when brought before them by certiorari was founded upon their 

general ſuperintending power in reſpect of all criminal matters: 

but they admitted that they could not find any other authority than 

that in Ventris in ſupport of the power of this Court to mitigate 

fines impoſed by inferior courts. 

Lord KENYON Ch. J. In that caſe the Court were of opinion 
that there was no ground at all in point of law for impoſing the 
fine for the reaſon aſſigned by the Quarter Seſſions; and ſo far 
the caſe may be conſidered as an authority: but beyond that the 
dictum that this Court may mitigate a fine ſo impoſed ſeems to be 
very looſe and unſatis factory; and I ſhould require much con- 
ſideration before I gave my aſſent to it. 

The defendant's counſel then ſuggeſted that there was error ap- 
pearing on the record here for which the Court might quaſh the 
fine altogether, for the fine was grounded upon a ſuppoſed breach 
of duty by the defendant in not giving his perſonal attendance at 
the aſſizes as required by the King's writ of ſummons ; but that is 
not made neceſſary by any law. 

The Attorney General and Bevan ſaid, in anſwer, that previous 
to every Great Seſſions by warrant from the Chief Juſtice of the 
circuit a general writ of ſummons in the name of the King is iſſued 
by the prothonotary to the ſheriff, by which the ſheriff is, amongſt 
otaer things, commanded (a) to proclaim throughout his county 

that the general Great Seſſions is to be holden at ſuch a day and 
place, and that he cauſe to be warned all the Juſtices of the peace 
&c. to give their attendance at ſuch Seſſions to do thoſe things 
which by the juſtices ſhall be enjoined them; and that the ſheriff 
himſelf his bailiffs and miniſters be then there in their proper 
perſons, with all writs &c., and furthermore to do thoſe things 
which to his office belong. And in the return to ſuch writ, ſigned 
by the defendant as ſheriff, he ſays that “I am perſonally preſent 
« with all my officers”? &c. Beſides which the Stat. 34 & 35 H. 8. 
c. 26. for regulating the juriſdiction in the Principality of Males, 
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(a) The writ of ſummons itſe:'f was read by the counſe!, of which what 5 here 
ſtated is the ſubſtance, | 
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embarraſs his application to any other quarter. 
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by Set 65. requires all ſheriffs &c to be obedient, attendant, and 
_ aſſiſting to the juſtices of Wales &c. 

The defendant's counſel then renewed their application to the 
Court for a mitigation of the fine upon the circumſtances of the 
caſe which they diſcloſed by an affidavit. 

Lord KEN VON Ch. J. I am not ſatisfied that we have any 
authority to mitigate the fine: but there is another forum, the Court 


of Exchequer, before which matters of this kind frequently come. 


I think however that the Welch revenue of the crown is more im- 


mediately ſubjected to the control and management of the Auditor 
and Treaſurer of Wales (a), and does not go into the Exchequer at 


all. But ſtill that Court by virtue of it's general fuperintending 


power in matters of revenue may I apprehend upon the conſtat (5) 


of the fine returned to them give ſuch redreſs as juſlice ſhall require 
(c). All the crown rents payable out of the principality of Males are 
accounted for to the auditor of Males; yet the officers of that eſtab- 
liſnment are under the juriſdiction and control of the Court of 
Exchequer, as appears from the report of the caſe of Roberts v. 


| Myddleton, the laſt in Bunbury. His Lordſhip then ſuggeſted whether 


it might not be convenient to ſuſpend this rule till the determination 
of the Court of Exchequer was made known. But 
The Attorney General expreſſing a doubt whether the Court of 


- Exchequer could give relief in this caſe, and intimating that re- 


lief might more eaſily be obtained in another manner (4), uponthe 
facts ſtated by the defendant's counſel being properly ſubſtantiated, 

The Court, after ſome heſitation, ſaid that upon the whole they 
were of opinion that it would be the moſt beneficial courſe for the 
defendant to have this rule diſcharged, as the pendency of it might 


Rule diſcharged; 
Anda procedendo awarded to remit the record back to the 


Court of Great Seſſions. 
(a) By Sect. 52. of the Stat. 34 & 35 H. 8. c. 26. the King ſhall have all fines 


itſues amerciaments and all forfeitures of the recognizances loſt or forfeited before any 


of the juſtices in Sctſions : and the prenotaries within the limits of their offices ſhall 
' yearly eſtieat the ſame into ze Exchequer appointed for that circuit; and ſee Se, 60, 
a fimilar proviſion as to fines &c. before juſtices of peace. 

(5) This is a certificate or exemplification of the record, certifying what does con- 
gare upon recoid, and is uf a higher nature than au ordinary certificate, Vid. Stat. 3 
& 4 Ed. 6. c. 4. 13 Eliz. c. 6. and Co. Lit. 225, ö. 

(c) The Court of Exchequer have a power of mitigating fines &c. in any matter 
cognizable by them where the king is party. Vid. Sta. 33 H. 8.c. 39. / 57. 

(4) Relief has been ſemetimes granted upon petition to the Lords Commiſſioners of 
the Treaſury, who refer the matter to the Attorney General to make a repeit to them 
thercon; and if ſuch report be favorable to the petitioner, the crown will thereupon 
remit or mitigate the line, 


4 
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AUSTEN againſt G1B3 s. 


HE plaintiff was nonſuited on the firſt wind at the Spring Aſſizes 
1799 at Maidflone on the opinion of the Judge in point of Jaw 
upon the effect of certain evidence. In Eaſter Term following a 
new trial was granted on an application to this Court, and the coſts 
were directed to abide the event; and the plaintiff obtained a ver- 
dict at the laſt Summer Aſſizes. On taxing the coſts in laſt Hilary 
vacation the Maſter allowed the plaintiff only the coſts of the laſt 
trial, being of opinion that the rule was that in caſe the ſame party 
ſucceeds again on a ſecond trial he ſhall have the coſts of both trials, 
but if the verdi& be different on the ſecond trial from what it was 
on the firſt, then the party ſucceeding on the ſecond trial ſhall only 
have the coſts of that trial allowed. 

Adam now moved that the Maſter might review his taxation of 
coſts, and allow to the plaintiff the coſts of the former trial and of 
the motion for ſetting aſide the nonſuit thereon, agreeably to the 
rule of Court obtained by the plaintiff for ſetting aſide ſuch non- 
ſuit. He contended that the meaning of the order that the coſts 
ſhould abide the event muſt be that if it finally appeared that the 
plaintiff ought to have recovered in the firſt attion, he ſhould re- 
ceive the coſts of that action as well as of the ſecond where he 
actually recovered. And he cited a late caſe of Doe v. Elliott. 

| Garrow and Marryat oppoſed the application in the firſt in- 
ſtance, and relied on the caſes of Rouſe v. Bard:n (a), Trelawney 
v. Thomas (b), and Hankey v. Smith (c), and on the practice as 
reported by the Maſter, 

Lord KENYON Ch. J. It was 4 decided in the caſe of Dee v. 
Elliott that where a new trial was granted, with a direction that the 
coſts ſhould abide the event, if the party who failed on the firſt trial 
ſucceed on the ſecond, he ſhall not pay to the other the coſts of the 
firſt trial, nor the coſts of the rule for obtaining the ſecond trial. 
But it does not follow that he is to receive from the other party 
who ſucceeded the coſts of the trial in which he himſelf failed ; 
and it ſeems unreaſonable that he ſhould. Therefore 

Per Curiam, Rule refuſed. 


(a) 1 H. Bl. 639. (c) Ante, 3 vol. 507. 


(3) Ib. 641. 
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an order = 
two juſtices 
from A. 
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ſcribing her 
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dow, and 
there he no 
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is concluſive 
not only as 
to her ſeitle- 


ment but as 


to that of 
her buſband 
alſo. 


CASES IN TRINITY TERM. 


The KING againſt the Inhabitants of RvDerLxy. 


er Juſtices by an order removed Emanuel Smith, and Eliza. 

beth his wife, from Acton Truſſell to Rudgeley both in the 
county of Stafford; on appeal the Court of Quarter Seſſions con- 
firmed the order, and * the win caſe for the opinion of 
this Court. 

By a certificate dated the 4th of March 1727, directed to the 
churchwardens and overſeers of Acton Truſſell, the then officers of 
the -pariſh of Rudgeley acknowledged John Smith Fiyce, his wife, 
and his ſon Emanuel Smith, (the pauper,) then about 3 months 
old, to be inhabitants legally ſettled in the pariſh of  Rudgeley, 
About forty years ago the pauper Emanuel Smith was married in 
Gloucefler to Elizabeth Gettens ; they parted in the year 1787, and 
fince that time never ſaw or heard of each other until after the 
removal next mentioned. By the following order of two magiſ- 
trates the ſaid Elizabeth was removed on the gth of November 
1799 to Acton Truſſell. Here was ſet forth an order ſigned by 
two magiſtrates for removing her by the name and deſcription of 
« Flizabeth Smith widow” from the pariſh of S/. George Hanover 
Square to Acton Tn ] There was no appeal againſt the laſt 
mentioned order,” 

 Leycefter and Touchett in ſupport of the order of ſeſſions. On 
the part of Acton Truſſell it may he ſufficient to obſerve that the 


ſettlement of the pauper Emanuel Smith was acknowledged to be 


in the pariſh of Rudgeley in the year 1727, and that he has ſince 
done no act himſelf to gain a ſettlement in any other pariſh; the 
conſequence of which is that the magiſtrates were juſtified in re- 
moving him and his wife from Acton Truſſell to Rudgeley. It will 


| however be contended on the other fide, that whatever may have 


been the original ſettlement of Emanuel Smith, it muſt, be con- 
ſidered that he is now legally ſettled at 4#on Truſſell, becauſe his 


wife was removed to that place in the year 1799, and there having 


been no appeal againſt that order of removal that order is conclu- 
ſive as to the ſettlement of the huſband as well as the wife. But 
though. the general rule, that an order of removal unappealed againſt 
is concluſive, may be admitted, the application of that rule to this 
caſe may well be doubted. This was not a removal of Emanue] 


Smith himſelf nor of his wife, as the wife of et Smith, but 


ſimply 
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ſimply of Elizabeth Smith widow, which gave no notice to Acton 1800. 
Truſſell that the ſettlement of Emanuel Smith would be diſputed on 
an appeal againſt that order of removal. Elizabeth Smith having EF y 
been removed, not as the widow of Emanuel Smith, but generally The Inhabi- 
as widow, the pariſh to which the removal was made were only Ee, 
induced to inquire into the ſettlement that ſhe herſelf might have *. 
gained ; and, as a widow, ſhe might have gained a ſettlement in 
her own right after her ſuppoſed huſband's death in various ways. 
That order of removal therefore, though it were unappealed from, 
ought not to conclude the ſettlement of her huſband, ſince Acton 
Truſſell to which place the order was made had no notice that the 
ſettlement of Emanuel Smith would thereby be drawn in queſtion. 
If the caſes of R. v. The Inhabitants of Leigh (a), R. v. The Inha- 
bitants of Hinckfwarth (b), R. v. The Inhabitants of Towceſter (c), 
and R. v. the Inhabitants of Silcheſter (d), be cited by the counſel 
on the other ſi e, it may be anſwered that (as to the firſt) the 
woman was removed as a married woman, and in the ſecond ſhe 
was removed as © the wife of J. Griffin,” and therefore the other 
| pariſhes had notice by the orders themſelves that the reſpetctive 
ſettlements of the huſbands were in diſpute ; that the third cafe 
(R. v. Towcefter) paſſed ſub ſilentio, the caſe not having been 
argued at the bar, nor eny reaſons given by the Court for it's 
deciſion ; and that as to the other caſe (R. v. Silcheſter) where an 
order of removal of A. and of B. his wife unappealed againſt was 
holden to be concluſive as to the ſettlement of both, though it 
afterwards appeared that B. was not the wife of A., the names of 
both perſons removed were mentioned in the order, and therefore 
the other pariſh had notice that the ſettlement of both might come 
in queſtion. But here no ſuch information was communicated to 
the pariſh to which the removal was made; and therefore thoſe 
caſes ought not to govern the preſent. And if the order in Novem- 
ber 1799 be not concluſive as to the ſettlement of the huſband, 
neither can it be concluſive as to the ſettlement of the wife, becauſe 
the effect of that would be to ſeparate the huſband from the 
wie. FE 
Benyon and Clifford contra. Two queſtions ariſe in this caſe ; 
the firſt, whether or not the former order, by which the wife was 
remove to Aon Truſſell, be concluſive that her ſett'ement is in 
that pariſh; the ſecond, if it be, whether or not it be alſo concluſive: 
as to the ſettlement of her huſband ; if it be only concluſive as to 


(a) Dovgl. 46, (6) Ib. u. 13. and Call. 42. (c) Cald. 47. (d) Burr. S. C. 55 . 
| | the 
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the former, the conſequence is that the preſent order of removal 
muſt be quaſhed in part, if concluſive as to the latter it muſt be 
quaſhed in toto. Firſt ; it ſeems to be admitted as a general rule 
that an order of removal unappealed from is concluſive as to all 
the world: but an attempt has been made to take this out of the 
general rule. It would however be dangerous to introduce ſuch 
an exception to the general rule, if the queſtion were new :. but 
the principle, on which the caſes alluded to have been decide 
muſt alſo govern this caſe. In the two firſt caſes mentioned the 
wife only was removed, and yet it was holden that the order was 
conclufive as to the ſettlement of the huſband alſo. The ſame 
deciſion was alſo made in R. v. Towceſter, where the woman was 
removed as to the place of her ſettlement without deſcribing her as 


a wife, or taking any notice of the huſband ; and the Court in 


deciding that caſe did not introduce a new principle; they merely 
acted upon that eſtabliſhed in the fermer caſes. The pround of 


all thoſe deciſions is this, that the pariſh to which the removal is 


made are bound to inquire into the mode by which the party 
removed, whether a maiden wife or widow, gained her laſt ſettle- 


ment; and if they do not make this inquiry at the time, they are 


= 


afterwards eſtopped to diſpute the order. And this is a ſtronger 
caſe than that of R. v. Towceſter, becauſe here the woman was 
deſcribed as widow, which imported on the face of the order that 
the had gained ſome ſettlement ſubſequent to her maiden 
ſettlement. The obſervation that that caſe paſſed ſub ſilentio affords 
a different inference from that drawn from it by the other ſide; 
jt may be preſumed that the counſel, who were to have argued 
it, thought that it fell within the former caſes and therefore de- 
clined arguing it. The cafe of R. v. Silcheſter is allo ſtrong to 
ſhew the general principle now inſiſted upon; for there B. having 
been removed as the wife of A. the order was holden to be con- 


_ cluſive on the woman though ſhe was not the wife of A. So in 


R. v. Noodcheſter an order for the removal of A. and B. his wife 


was holden to be concluſive as to the ſettlement of after born 


children, though in fat B. were not the legal wife of 4. There 
are alſo many caſes to ſhew that an order unappealed from is con- 


cluſive, though the party be deſcribed by a wrong addition. The 


argument on the other ſide, that the conſequence of a determina- 
tion that the former order is concluſive as to the huſband, will 
lead to a ſeparation of the huſband and wife, is not well founded, 


becauſe it muſt now be preſumed that the wife was properly 
OR removed 


IN THE FoRTIETH YEAR OT GEORGE III. 


removed to Acton 7. ruſſell as the place where the huſband was 
ſettled, and the more ſo that it is not ſtated that the woman herſelf 
was ever there; and therefore a deciſion that the former order 
is not concluſive as to the huſband will operate as a ſeparation. 
GrosE J. (a) The queſtion is whether or not the former order 
by which the pauper's wife was removed to Acton Truſſell, and 
againſt which there was no appeal, be concluſive as to the ſettle- 
ment of the perſons removed by the preſent order? Nothing is 
more convenient in every part of the law than certainty, and eſ- 
pecially in caſes of this kind when it is conſidered that thofe who 
are to ſit in judgment at the ſeſſions are, generally ſpeaking, not 
members of our profeſſion ; it is therefore of great conſequence 
that we ſhould abide by what has been already decided on ſettle- 
ment caſes. The general rule that an order of ſeſſions unappealed 
againſt is concluſive ſeems to be admitted. The caſes alluded to 
prove it; they alſo ſhew that the ſame rule extends to an order 
removing a married woman. It is ſaid however that though this 
rule was applied in two of the caſes cited to a woman removed as 
a feme-covert, it ought not to be extended to a caſe where the 
woman removed is not deſcribed as a married woman, and that 
the caſe of R. v. The Inhabitants of T owceſter where it was ſo ex- 
tended is not to be conſidered as of any authority becauſe it was 
not argued at the bar: but I rather believe that the counſel who 
were to have argued the caſe of R. v. Towceſter thought the point 
ſo clearly ſettled that they had no hopes of inducing the Court to 
depart from the opinion which they had given in the two prior 
caſes, and therefore they abandoned it. Then if we were to de- 


termine in this caſe that the former order of removal was net con- 
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cluſive, we ſhould ſhake the authority of all the deciſions on tlis 
ſubject. It was objected by the counſel who argued in ſupport of 


the order of ſeſſions that the former order gave no notice to the 
other pariſh that the huſband's ſettlement would be litigated under 
it, becauſe ſhe is only deſcribed as © widow' generally, without 


ſaying of whom ſhe was the widow, But this imported that ſhe 


was removed to a pariſh where her huſband had gained a ſettle- 
ment; at leaſt it put that queſtion in iſſue ; therefore it behoved 
the pariſh to which the removal was made to inquire how that ſet- 
tlement was gained. This would have been an objet. of inquiry 
on an appeal againſt that order. But as that pariſh did not then 
litigate the queſtion, we are bound according to all the authorities 


(a) Lord Kenyon Ch, J. was attending the Privy Council on appeals 1a prize cauſee, 
| 10 


= _ — — 

— = —_ — — — — — N - = 

n er rr - ST ac oa PrP 
TP EIT on TI RI —— — = 2 — 


8 — * A * — Sn vg — ——— — 
— — — — ' ( , = — 2 hes — pon cone rn IN 2 2 — 5 mr - — — — — — — —— — — — ” — — * - — r 3 5 : 
— - — - —_—_—— . 2 —— 8 Y — —— 2 > 2 r — T = - — — 2 dec 
. — —_ 3 > of — — N r n - bor We — * mr err ve” Ou YI no <_V n — LIAN. att rx a nes. 1 - RG i SEE — 8 . : n - g — rm 8 _ — — * — — — it a — Ts 3 , n—_—__ — - 
= — * — — iy 7 —_— 1 2 3 re; - — 2 — — ry 2 — * — — - * 2 * 0 4 2 a a by —— 2 TE 16, — 
E A — — — 2 — — 2 12 * q 7 2 . C * — — -- - = — _ — — 5 > _ 2 N — 2 3 q x7 2 Xx * A 4 2 
kay T tr 09 Aer IR 8 d — — 22 22 — 8 * E — — 5 7 * RR. 1 5 — 1 8 8 I * 5 > 2 a — — — — 7s << 5 — — — — 7 N — cg — — 
2 — — 2 — r * $4 7 r — 2 ho — . 2 n f be = = 2 Rt 3 k Gs A oO = WIS — > 2 he — 2 - — 0 —— hy MEE Sas — — —— —— 2 2 — W — 
£2 : l I an. — 3 2 » Vi" — * 1 by 4 ri _ r En LIES 4 + — 2 — be — a — 2 
) s - II — 2 — = — —— : — - p a a! - * —_ 8 — — — = 2 : = 2 
—— 2 — "x g — + 7 — — A * — _ . 2 - 
— —— — 2 
— 


FL 
Fj) - 
| F 


— 
2 


# - tow - 


2 — - 
bas — —— 1 


4 
— — 


— 


— Fg; 


2 
313 


624 


1800. 


— — 


The KINO 
againfl 
The Inhabi- 
tants of 
Rupok- 
LEX. 


CASES in TRINITY TERM 


to determine that the former order of removal is concluſive, and 
that not as to her only, but as to the huſband likewiſe. The con- 
ſequence is that this rule muſt be made abſolute. 

LAWRENCE J. The Counſel in ſupport of the order of ſeſſions 
admitted that the caſe of R. v. Hink/worth muſt be conſidered as 
an authority as far as it proſeſſes to decide, but they attempted to 
diſtinguiſh that caſe from the preſent, by ſaying that the order in 
that caſe conveyed a notice to the pariſh to which the removal was' 
made that it involved in it the huſband's ſettlement, and they 
ſeemed to admit that if a ſimilar notice had been conveyed in the 
former order in this caſe it would have been ſufficient. Now I 
think that this order did upon the face of it point out that the 
huſband's ſettlement might come in queſtion under it; for the 
woman was removed as @ widow, in which caſe the prefuwption 
is that ſhe was removed to the place where her huſband was ſettled, 
Therefore that pariſh either did then inquire as to the huſband's 
ſettlement and were ſatisfied that there was no ground for an ap- 
peal, or they made no inquiry on the ſubject, but acquieſced 
under the order of removal : but in either caſe I think on the au- 
thority of the former caſes that the former order is concluſive as 
to both theſe parties. 

LE BLANC J. Iam alſo of opinion that the former order of 
removal is concluſive as to the ſettlement of both the perſons now 
removed. The general rule that an order of removal unappealed 
from is concluſive i is admitied; 3 it is likewiſe admitted that an order 


of removal of a wife, as ſuch, is concluſive not only as to her but 


as to her huſband. Then the queſtion here is whether or not the 
removal of a wife by a wrong addition makes any difference i in this 


reſpect And with regard to that point, the caſes of R. v. Silchefter 


and R. v. Sl. Mary Lambeth (a) ſhew that an order of removal 
| unappealed from is concluſive though the party be removed by a 


wrong addition ; for in both thoſe caſes the woman was een 


as the wife chough in fact ſhe was not the wife, and yet it was 
bolden that the parties were precluded by the orders from diſputing 
the ſettlements again upon ſubſequent removals. The reſult of all 


the caſes on the ſubject ſeems to be this; an order of removal un- 


appealed againſt is concluſive ; an order of removal of a woman, 
though not as wife, is concluſive as to the ſettlement of the huſband 
as well as the wife; and the circumſtance of che party being removed 
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under a wrong deſcription Goes not take the caſe out of the general 1800. 


rule. 
Per Curiam, 


Both orders quaſhed. 


The Kine againſt Juxxs and Others. 


TY defendants, having been convictedon the ſtatute 36 Geo. 3. 

60. / 3 & 4. for ſelling upon certain cards and papers metal 
1 marked reſpectively « double gilt“ and “ treble gilt,“ the 
reſpective buttons not being double gilt or treble gilt, appealed to 
the ſeſſions at /Varwick, where the conviction was affirmed, Af- 
terwards the record was removed into this Court by certiorari, and 
the conviction was quaſhed for a defect in the information, it not 
being therein negatived that they were pattern cards or papers (vide 
Sup. £42.) After this Court had given judgment and quaſhed the 
conviction, a rule was obtained by the proſecutor calling on the 
defen lants to ſhewcauſe why the rule (for quaſhing the conviction) 
ſhould not be diſcharged, and why the certiorari and the record of 
conviction returned thereto ſhould not be taken off the file, and 
the certiorari re- delivered to the two juſtices (who had convicted 
the defendants) for the purpoſe of their returning a record of 
conviction reciting the information as it was in fact exhibited to 
them, or why a mandamus ſhould not iſſue commanding thoſe 
two juſtices to proceed upon the ſaid information. This rule 
was obtained on an affidavit, ſtating the original information, in 
which the exception mentioned in the ſtatute, of their being pattern 
cards, was negatived. 

Gibbs, Holræyd, and Perkins, now ſhewed cauſe againſt that rule. 
This rule is neither warranted by principle or precedent. With 
regard to the fir branch of the rule, which is in effect a rule to 
amend; it may be queſtioned how far the Court can amend. It 
has always been confſt.lered that no amendment could be made at 
common law either in criminal or civil proceedings after the term 
in which the record is made up; and though in certain civil caſes 
the Courts may amend by different ſtatutes 3 in ſubſequent ſtages of 
the proceedings (8 Co. 157. none of thoſe llatutes apply to criminal 
proceedings. And here the record was complete before it was 
returned to this court by certiorar!. But even it the Court have 
the power to amend, they will not in their diſcretion exerciſe it in 


Vor. VIII. SC . this 
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It has been at all times conſidered againſt the policy of the law 
that penal actions ſhould be kept ſuſpended over the heads of de- 
fendants.” It muſt be remembered that making up the record of 
conviction is the aft of the magiſtrates in which they are generally 
aſſiſted by the proſecutor, but in which the defendant can take no 
part. Here the record of convittion was returned to the Seſſions, 
where an appeal was heard, and upon the hearing of which it wag 
not ſuggeſted that the record was inaccurate: it was afterwards re- 
moved into this court, where it was adjudged that the conviction 
could not be ſupported for want of that very allegation which it 
is the object of the proſecutor by means of this rule to introduce; 


but on the argument here it was not even inſinuated by the pro- 


ſecutor that the information on which the conviction was founded 
was not the ſame information that formed part of the record ; and 
it would therefore” be unjuft as far as reſpects the defendams to 
make the former part of the rule abſolute. If in drawing up the 
record the magiſtrates omitted any material part for the purpoſe of 
protecting the defendants from the penalties of the law; that may 
be a ground of complaint againſt the magiſtrates, but the de- 
fendants ought not to be prejudiced by it. It would be unjuſt on 
the defendants in another point of view ; they have been put to 


great expence in conteſting this queſtion ; it turned out that in the 


called upon to anſwer the ſame charge. 


opinion of this Court the objection they took to the conviction was 
well founded; and if the record had been originally drawn as the 
proſecutor now wiſhes it, they would have avoided all that expence. 


"Beſides which, if the information be now amended, the defendants 
will be deprived of all opportunity of appealing againſt it, ſince they 


muſt appeal (if at all) to the Seſſions next (S) after the conviction; 
but that time has now elapſed. The ſecond branch of the rule is 
equally objectionable, becauſe if the magiſtrates are to proceed 
again on the original information, the defendants will be twice 


Law and Clarke in ſupport of the rule. Firſt, this is neitherin 
form or in ſubſtance a motion to amend : the objett of the rule is 


merely that the information, in it's original ſtate without any 


alteration. or amendment, may be returned to this Court, in order 


that this Court may ſee whether or not the defendants were pro- 


perly convicted. It cannot be imputed to the proſecutor as a fault 
either that the record returned by the certiorari was not properly 


5 (2) Stat. 36 Gee, 3. c. 60. / 9. 


(4) Ante, © vol. 174. 
drawn, 
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drawn, or that he carried on the proceedings to this age without 
endavouring to correct the error: It was the duty of the ma- 
giſtrates, not of the proſecutor, to. take care that the information 
as ſet out in the record of conviction was a true copy of the original 
information exhibited before them; and if the magiſtrates ſet ſorth 
an untrue copy, it was the buſineſs of the defendants, not of the 
proſecutor, to diſcover it at an earlier ſtage : but the olijection 
on which this Court quaſhed the conviction was not taken at 
the Seſſions. This motion appears to be warranted by Plume's 
caſe, 4 Vin. Abr. 343. cit. Latch 210. „ A. was indicted of mur- 
der in Eſſex and outlawed, and the outlawry certified in B; R., 
but as certified it is erroneous, becauſe the exactus is ad comitatum 
without ſaying meum. The Attorney General ſhews that the King 
had ſeized the lands, and for aſſuring the King's eftate and to pre- 
vent the reverſal of outlawry prayed a certiorari to the coroners 
whether the exattus was ad comitatum (without meum,) and upon 
their return to amend it ; and there was a precedent in the time of 
Ed. 4. where one Stanley was indicted and was in ſome places 
written Stavely. And a certiorari was awarded here by the Court.“ 

At all events there can be no injuſtice in granting the ſecond part 
of the rule, becauſe it cannot be conſidered that the defendants have 
ever anſwered to the original information. They have yet only 
anſwered to a defective information, the acquittal or conviction on 
which cannot be pleaded to the original information. And if the 
magiſtrates now proceed on that information, the defendants will 
have an opportunity of appealing in caſe they ſhould be con- 
victed. 

But the Cour! diſcharged the rule, the defendants undertaking 
not to bring any action either againſt the magiſtrates who convicted 
or thoſe who acted under them. They ſaid it would be unjuſt to 
grant this rule; that this muſt be conſidered either as an applica- 
tion for leave to proceed de novo, in which caſe the defendants 
would in truth be called upon twice to anſwer the ſame charge; 
or as an application in effect to correct the original information, in 
which caſe the defendants could have no opportunity of appealing. 

Rule diſcharged. 


627 


1800. 


The KING 
againſt 
Jo kEs. 


— — * 
Are 


8 * ben * — — 2 — ene . neg oo AER > — 4 

. . Fa 1 = 2 — N 
— 2 — — — 55 ng — _—_ rer r ee — ac 5 

- Her $6 e ooo ao — 
— 2 = £ — n — — a es 4" — — 1 — — TIRES be — c N . 
— —— 2 — - — — * 5 — — > omg . 
I 4 - — 2 2 — — hand * $14 p 
— — — A — . ern — ; 
— * £ ES mA — 5 . — 0 - 


f — — — 5 
—— 2 X — — 
Nada n 2 22 n N 1 — e — — 
- — — Ye oe» Bos — — « — — — 
o n — 2 — myo —— 
— — 2 FOES. I 


8 


22 r ry I wr — 
— —— 5 - : 
. 2 — _- + 
rere 
Sy — — 


n . 2 v7 
— — ä — 
n — — — 2 — — 
= So * 8. 
n 
— — 


72 
Wits? "on; oy — — 
A 2 non ore If, to 


{ 
SH a 
| . 65 
4 
: Tis (1; 
z 55 . 
4 $ 
« : 4 
+ 15 
„ 
£9 Y 
ES 
In AI 


1 4 
"= 
_ 
1 
* 

1 
1 

1 

11 

1: 
1 
i 
f 
þ 

3; 
of 


— —„ 
> — 2 


628 CASES in TRINITY TERM 
1800. 


F/ i 8 , . 
| na 2 SHIVERS qgainſt BROOKS. 


The plaintiff Tus. was an action of debt on a rec * of bail taken in 
may tue out 
a ſuit between the plainuff and Leigh Blundell; and there 


a writ 


againſt the vras a ſpecial memorandum that the bill was filed on Monday next 


bail, on ih 

— 5 after the Morrow of St. Martin in Michaelmas Term; to this the 

oo _ ar defendant pleaded that no writ of capias ad fatisaciendum was ſued 

the ca. ſa. out againft the principal and returned by the ſheriff before the com- 

againſt the ; ; R 

principal, mencement of this action. The plaintiff replied that before the 
_ exhibiting of his bill, //; on the 12th of November laſt, the capias ad 
ſatisfaciendum was ſued out returnable on Salurday next after the 
Morrow of S/. Martin, to which the Sheriffs of London on the 


return day returned that the principal was not found &c. The 


defendant rejoined that on the 16th of November, being the return 


day of the capias ad ſatisfaciendum, the plaintiff ſued out the latitat 
in this cauſe, returnable on Wedneſday next after eight days of Sy. 
Martin. To this there was a ſur-rejoinder, that the plaintiff on 
the ſaid Wedneſday next after eight days of St. Martin and at no 
time before exhibited his ſaid bill againſt the defendant, entitled on 
Monday next after the Morrow of S. Martin, To the ſur-rejoinder 
there was a demurrer, aſſigning for cauſes of demurrer that the ſur- 
rejoinder was repugnant to and a departure from the allegations 
contained in the replication, and was inconſiſtent with the memo- 
randum and entitling of the bill exhibited in this cauſe. 
Yates in ſupport of the demurrer. It will be admitted by the 
- plaintiff that the latitat iſſued in this caſe muſt be conſidered as the 
commencement of the action, though had 1 it not been pleaded as it 


is, the bill would have been conſidered as the beginning of the 


action. F:/ter v. Bonner, Coup. 454. If fo, it appears that the 
plaintiff has commenced this action too ſoon, ſince the latitat was 
ſucd out on the day on which the capias ad ſatisfaciendum againſt 
the principal was returnable. But the bail have the whole of the 
return day in which to render the principal, and therefore no writ 
ſhould be ſued out againſt them until atter the expiration of that 
day. In Hutchins v. Hird (a), it was holden that the ſheriff could 
not be ruled to bring in the body until the day after the expiration of 


the rule to return the writ, becauſe the ſheriff has the whole of that 


(*) Ante, 5 vol. 479. 


day 
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day to return the writ; and the reaſon FA that determination 
equally applies to this caſe. But 

Lord KEN VON Ch. J. ſaid, this preciſe point anole in the caſe 
of Stewart v. Smith, 2 Ld. Raym. 1567 (a). where it was decided, 
that a ſcire facias may be ſued out againſt the bail on the day on 
which the capias ad ſatisfaciendum is returnable, becauſe the Court 
will intend that it iſſued after the ſheriff*s return to the writ againſt 
the principal. And I am glad to find an authority to warrant us 
in over-ruling ſuch an objettion as the preſent, that does not affect 
the merits of the cafe, and is calculated to retard the plaintiff's 


_ remedy. | 
Per curiam, Judgment for the plaintiff (5). 


Manley was to have argued for the plaintiff, 
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1800. 
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againſt 
Bxo0ks, 


(a) 2 Str. 366. S. C. The ſame point was alſo ruled in Crui#/hank v. Stewart, H. 


17 Geo. 3. B. R. See 2 Ld. Raym. 1567. marg. oct. ed. 
(5) Tlis caſe was argued in the laſt term and this opinion given on the argument: 


but a few days a fterwards Lord Kenyon ſaid that the formal object ion pointed out as a 
cauſe of demurrer appeared to be well founded, and therefore he defired that the judg- 
ment given might not be entered up, but that the defendant might have another oppor 
tunity of being heard. The caſe was accordingly ſet down again in the paper for argu- 
ment this day, and when it was called on the Court intimated to the plaintiff's counſel 
that it would be better to amend the memorandum of the time of filing the bill; where» 


upon Manley deſii ed to amend on payment of coſts, and it was granted. 
—— Ä —— — 


BRIOGs againſt CaLVERLx. 


A SSUNFSIT for goods ſoldand delivered, work and labour, and 
upon the common money counts. To this declaration there 

was a plea of tender of 31. 125. 1d. before the day of exhibit- 
ing the plaintiff's bill, and non-aſſumpſit as to the reſt, Repli- 
cation as to the plea of tender (proteſting that the defendant was not 
always ready to pay the ſum mentioned) that before the tender, to 
wit, on &c, at &c, the plaintiff for the recovery of his damages 
by bim ſuſtained by the non-performance of the ſeveral promiſes 
in the declaration mentioned retained one R. S. one of the attornies 
of the Court 8c. as his attorney, and then and there inſtrutied the 
ſaid R. S. to commence and proſecute immediately an action in the 
ſaid court againſt the ſaid detendant at the ſuit of him the plaintiff 
in that behalf; and that the ſaid X. F. as ſuch attorney of the 
- plaintiff then and there by virtue and in purſuance of ſuch retainer 
and ae as aforeſaid, with all due diligence, viz, within ſix 
8 4 hours 


F, Friday 
June 27th. 
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1800. hours next following cauſed application to be duly made for a Ger. 
tain writ of Jatitat to be directed to the ſheriff &c. againſt the ſaid 
| —1 defendant at the ſuit of the plaintiff, and that afterwards and before 
CaLviziy ſuch application for ſuch writ as aforeſaid could be countermanded 
by the ſaid plaintiff by reaſon of the tender &c. by the deſendant, 
to wit on &c. a certain writ of latitat was proſecuted by the ſaid 
R. S. as ſuch attorney of the plaintiff as aforeſaid by reaſon of ſuch 
application as aforeſaid out of the ſaid court &c. againſt the de. 
fendant at the ſuit of the plaintiff and direfied to the ſheriff &c, by 
which writ it was commanded &c. ; which ſaid writ was ſo applied 
for iſſued and proſecuted yyith the intent that the plaintiff might 
exhibit his ſaid bill againſt the defendant for the recovery of his 
damages by reaſon of the non-performance of the ſaid promiſes 
In the ſaid declaration mentioned; at which day before our faid 
lord the King at Yeftmin/ler came as well the plaintiff &c, as the 
defendant &c, and thereupon the plaintiff exhibited his ſaid bill 
'againſt the defendant &c ; that although the defendant a little time, 
10 wit, twelve hours before the ſaid writ was actually ſo iſſued and 
proſecuted as aforeſaid tendered to the plaintiff the ſaid ſum of 
31. 125. 1d. as in the ſaid plea is ſet forth, yet the defendant did 
not at nany time previous to the ſaid plaintiff having ſo retained the 
ſaid R. S. as his attorney as aforeſaid and inſtrufied him to com- 
: mence and proſecute ſuch action as aforeſaid and to the ſaid R. . 
having cauſed an application to be made for ſuch writ as aforeſaid 
ſo afterwards ſued and proſecuted thereupon in manner and form as 
aforeſaid tender to the plaintiff the ſaid fum of 37. 125. 19. ; and 
this the plaintiff is ready to verify &c. To this there was a general 
demurrer, and joinder, 
When this caſe was called on in the paper, 

Lord KENYON Ch. J. ſaid it was impoſſible to contend that the 
tender came too late, it having been made before the commence- 
ment of the ſuit. That it would be introducing a moſt dangerous 
diſtinction to depart from that line on account of any previous 

ſteps taken by a party in contemplation of an action. 


Per curiam, Judgment for the defendant (a). 
Scarlett was to have argued in ſupport of the demurrer. 
Littledale contra. | 


() Vide Wed v. Newton, x Wilſ. 14% 
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WILKEs againſt WILLIAMS. 


12 an action upon promiſes the defendant pleaded the follow- 
ing plea in abatement. And the ſaid Walter in his own pro- 

per perſon comes and defends the wrong and injury when &'c., and 
ſays that this Court ought not to take nor will take cognizance 
of the ſaid plea, becauſe he ſays that he the ſaid Walter long before 
and at the time of exhibiting the ſaid bill of the ſaid Foſeph and 
from thenceforth continually hitherto hath been and ſtill is one of 
the reſident officers, that is to ſay, a tipſtaff of the High Court of 
Chancery of our lord the now King, the ſaid Court then and till 
being held at Meſiminſier in the county of Middleſex, and as ſuch 
tipſtaff during all the time aforeſaid hath been and ſtill is preſent 
and ready to obey the pleaſure of our ſaid lord the King and daily 
attendant in the ſaid court of Chancery of our lord the King for 
the public good of his kingdom; and that he doth ſerve and in- 
tends to ſerve our ſaid lord the King and his people as ſuch tip- 
ſtaff of the ſaid High Court of Chancery of our ſaid lord the now 
King, to wit, in the ſaid High Court of Chancery; and the ſaid 
Falter further ſays that as well for the royal dignity of our lord the 
now King and of his progenitors heretofore Kings of England as 
from an ancient cuſtom in the High Court of Chancery of our 
ſaid lord the now King and his progenitors aforeſaid time out of 
mind obtained and hitherto allowed and approved of all the re- 
ſident officers clerks and miniſters of the ſame court of Chancery 
of our ſaid lord the now King who are preſent and ready to obey 
the pleaſure of our ſaid lord the King and daily attendant in the 
ſaid court of our ſaid lord the King for the public good of his 
kingdom and their men ſervants lands tenements eſtates goods and 
chattels ought to be freed and quieted as anciently uſed to be ac- 
cording to the liberties and privileges of the ſaid Court of Chancery. 
of our ſaid lord the King time immemorially uſed and ought not 
by any means to be arreſted impleaded impriſoned drawn or com- 
pelied to appear or anſwer before any of the juſtices judges offi- 
cers and ſecular miniſters whomſoever of our ſaid lord the King 
(except before his Chancellor of England or keeper or keepers of 
the great ſeal of England for the time being) upon any pleas 
plaints treſpaſſes or demands whatſoever which de not touch 
his royal perſon (pleas of freehold felonies and appeals only ex- 
cepted) or by reaſon of any ſummons or impannelling of a jury 
in any aſſizes or recognizance before the ſame juſtices judges 
814 officers 
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officers or miniflers to be taken or elected to execute any office 
of collector of ſubſidies tenths or fifteepths churchwardens conſtable 
tythingman ſcavenger ſurveyor of highways or overſeers or col. 
leftor for the poor or to watch or ward or any other office ſervice 
or attendance elſewhere than in the ſaid Court of Chancery of our 


lord the King whereby they may be withdrawn from his ſaid court 


againſt their wills contrary to what they formerly uſed to be; which 
faid cuſtom privilege and liberties in the parliament of the Lord 
Edward the third progenitor of onr ſaid lord the King late King 
of England held at Weſiminſter in the eighteenth year of his reign 
by the ſaid King and by his earls and barons and others in the ſaid 
parliament were admitted allowed and approved of, as by indorſe- 
ment on a certain petition then before the ſaid King in the ſaid 
parliament exhibited and in the rolls of the ſaid parliament en- 


rolled it more fully appeareth; and this the ſaid Falter is ready to 


verity; wherefore he prays judgment if the Court of our ſaid 
lord the King before the King himſelf now here will or ought to 


take cognizance of the ſaid plea againſt him the ſaid Waller &c. 


The plaintiff demurred generally to this plea. 

| Lawes, in fupport of the demurrer, took ſeveral objections to 
the defendant's plea. Firſt ; the defendant has admitted the juriſ- 
diction of the Court by making a full defence, ce he comes and de- 
fends the wrong and injury when c.; and therefore cannot after- 
wards plead to the juriſdiction. In Trundall v. Trowel] (a) it was 


| Holden that tenant in ancient demeſne cannot after imparlance 


plead ancient demeſne, for he hath made a full defence, for he 
ſays © defendit vim et injuriam quando &c,” which implies all 
the reſt. So Lord Chief Baron Gilbert in his Hiſtory of the Court 
of C. P. (5) ſays “The defendant muſt make but half defence; for 
if be make the full defence guando c. he ſubmits to the juril- 
diction, &c being quando et ubi curia conſideraverit,” Mr. J. 
Blackfone, (3 Com. 298. ) adopted the ſame doctrine; © by defend- 
ing the force and injury the defendant waived all pleas of miſ- 


nomer; by defending the damages, all exceptions to the perſon of 


the plaintif; and by defending 'either one or the other when and 
where it ſhould behave him he acknowledged the juriſdiction of the 
Court. Again in Gawen v. Furby (c); where the defendant plead- 


ed the outlawry of the plaintiff, the Court awarded a reſpondeas 


ouſter, becauſe the defence was ( defendit vim et injuriam quand 


(a) Sty. 273. Yet (the Reporter adds) it was ruled to be ſpoken to again. 
(5) Page 188. (e) 1 £utw. 5, | 
Sc., 
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c., which was a full defence (a). Secondly ; the cuſtom is not 
pleaded as an immemorial cuſtom in the uſufl form, and it ſhould 
have been ſo pleaded to ouſt this Court of it's juriſdiction. But if 
it be taken to be pleaded as an immemorial cuſtom, then it is open 
to another objection, for it is claimed as an exemption from ſeveral 


offices created by ſtatute within thetime of legal memory; ſcavengers, - 


ſurveyors. of the highways, overſeers of the poor &c. Thirdly; 
the cuſtom as ſtated is unreaſonable, becauſe it is not confined 
to the officers, but it alſo extends to their men ſervants, and even 
to their lands tenements &c. The reaſon on which ſuch a pri- 
vilege is founded is the attendance of the officers in the Court of 
Chancery: but their ſervants whoſe attendance in the court is 
not neceſſary do not come within the reaſon of the privilege. 
Fourthly; the cuſtom is pleaded in too looſe and indefinite a man- 
ner: it is ſaid the officers © ought to be quieted as anciently uſed to 


be,“ without ſhewing what that ancient uſage was; and that they 


may not be withdrawn from his ſaid court againſt their wills con- 
trary to what they formerly uſed to be.“ Fifthly; the defendant 
does not by his plea give the plaintiff a better writ. In the Petty 
Bag Office in Chancery there is no jury proceſs, conſequently no 
iſſue can be tried there: and when an iſſue is joined in that court, 
it muſt be ſent into this court to be tried, where alſo judgment is 


to be given; ſo that the conſequence of allowing this plea to be 


good would be attended with this abſurdity, that the defendant by 
the very privilege he claims will be ſubjetted to the juriſdittion of 
this court which by his plea he is attempting to take away. 

Litiledale contra was to have argued on the other ſide: but was 
ſtopped by 

The Court, who ſaid that there was nd foundation for either of 
the objections. That the firſt was expreſsly pverruled by the Court 
of Common Pleas in the caſe of Alexander v. Mawman, Willes's 
Rep. 40. after great conſideration and referring to the former 
caſes on the ſubject; and that after the point had been ſettled by ſo 
high an authority it ought now to be conſidered as at reſt. That 
the defendant here had only made the halt defence; that, in general, 
the & c. would imply only the half defence in caſes where ſuch 
a defence was to be made, and that it would be underſtood as 
making a full defence if a full defenee were neceſſary. That the 


(a) But Lutwyche himſelf doubted the authority of this caſe, and referred to a 
variety of precedents, and to the caſe of Clapham v. Lenthal, Hard, 35 5. AS an ex- 
pros W to ſhew that it is not a ſull defence. 


Ry ſecond 


633 


1800. 


WILEIS 
againſt 
WiL- 

LIAMS, 


— SS 
1 


ä—— ·᷑——— — Wn eo 
—— — — - - - 


* 8 = — — N — 
pe — s/o — — - — — —— - — — — 2 — 
— — — — DOI — — — — r — 5 * . — —— eo 5 
—— ̃ . ̃]§ò T.... ] 0:2... ̃ w.. , . —— — — þ n . 

— —— «a "Ip — « — - 2 = amn 1 = — 

— —— — des. — I pa == - — gt Y: — = 
2 — —̃ͤ— - * * — — — = a 

— — — 2 : <-> By 5 - ROY WE ET EST os os, 1 
. 2 — — — — 5 - PA wu, \ 


* . 
— — — 
* ——— 


— 


F 
* 


4 


— (—̃—ẽ re — 


— — wer 
— EE ER 


_— 
= 


; 


, 


634 CASES IN TRINITY TERM 


1800. fecond objection was not founded in fact; it being pleaded as __ 


5 ancient cuſtom in the High Court of Chancery of our lord the 
WILKES . . . . "By . 

again now King and his progenitors time aut of mind obtained and 

3 hitherto allowed and approved of; and that ſuch a cuſtom might 

well extend to new created offices; that when an immemorial 

privilege is claimed for 40 the officers of the court, and new 

officers are made within the time of legal memory they muſt alſo 

fall within the privilege. That in a late caſe, R. v. Warner, ante, 

where a privilege was claimed by Cuſtom Houſe officers to be 

exempted from ſerving offices, it was holden that their privilege 

exempted them from the office of overſeer of the poor, though it 

was there objected that that was an office created by ſtatute within 

the time of legal memory. Thirdly, that the cuſtom here claimed 

had been frequently claimed before and allowed by the different 

- courts of law. Fourthly, that the effect of the ancient privilegs 

here claimed was that the officers of that court ſhould not be pleaded 

in any other Court than in Chancery. And that the reaſon given 

for the laſt objection did not ſupport it, becauſe the deſendant did 

by his plea give a better writ ; and that the mode of proceeding in 

the Petty Bag Office was well underſtood ** was in every day's 


3 
Judgment ti the defendant (a), 


(a) Vid. Go/dſmith v. Baynard, 2 Wilſ. 228. 2 


— — — — 
Saturday A . | 
Fine 28h. The Kino again/t J. Ricyarps and Five Others. 
T 5 2 HIS was an indictment againſt the defendants for not repair- 
3 ing a road. The indid ment ſlated that by virtue of an alt 


cloſure act of parliament, 31 Ges. 3., intitled “ an aft for draining and 


ſet cut a 
| privateroad dividing a certain moor or tract of waſte land called King's- 


he uſ 
— 1 ſedgmore in the county of Somerſet” it was enacted that certain com- 


ants of nine miſſioners therein named ſhould before making any allotments of 


arithes, di- 
. the the ſaid moor ſet out and appoint ſuch private roads and drove-ways 


7 rg over the ſame as in the judgment of the ſaid commiſſioners ſhould 
theſe pa- be neceſſary and convenient; and that all private roads and ways ſo 


oma to be ſet out ſhould be made and repaired at the expence of all or 


Ns nel any of the perſons intereſted in the ſaid moor and in ſuch manner 


can be ſup- as the ſaid commiſſioners ſhould direct; that certain commiſſioners 


— tbe under the act in execution of the powers thereby veſted in them by 


latter for not their award ſet out and appointed a certain private road and drove- 
repairing it, 


it not concerning the public. 
way 


ace ...x _Y af aa _ "TT 1 a 
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way in over and upon the ſaid moor to be a private road and drove- 
way to be called Henley Drove-HYay (deſcribing it;) that the ſaid 
commiſſioners alſo awarded that the ſaid drove-way ſhovld be for 
the benefit uſe and enjoyment of the ſeveral owners tenan's and 
occupiers for the time being of all and ſingular the tenements in 
the ſeveral pariſhes or hamlets of Higbham Lowham Aller Pitney 
Long Sutton Huiſh Epiſcopi Butleigh Afhcott and Greenton in the ſaid 
county in reſpe& whereof and of the rights of common ſeverally 
appurtenant thereto the diviſions and allotments of the ſaid moor 
were thereby aſſigned and allotted unto the ſame pariſhes or 
hamlets reſpectively; that the ſaid commiſſioners thereby ordered 
and directed that the ſaid drove-way ſhould for ever thereafter be 
| repaired by the ſeveral owners tenants and occupiers for the 
time being of all and ſingular the tenements in the ſeveral pariſhes 
or hamlets of Highham Lowham Aller Pitney Long Sutton and 
Huiſb Epiſcopi in reſpe&t whereof and of the rights of common 
ſeverally appurtenant thereto the diviſions and atlotments of the 
moor were thereby aſſigned and allotted unto the ſame pariſhes or 
hamlets reſpectively in equal ſhares and proportions, when and fo 


535 
1800. 
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The King 
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often as need ſhould be &c; by reaſon whereof the ſaid private 


road and drove-way became and was a private road and drove- way 
for the purpoſes above mentioned, and by virtue of the ſaid act and 
of the ſaid award liable for ever hereafter to be from time to time 


| — amended and kept in repair in the manner and by the means afore- 


ſaid; that on &c. the ſaid way, called Henley Droue-May, was ruin- 
ous and in decay for want of needful reparation thereof; that . 
Richards late of Highham, and the five other detendants, (deſcrib- 
ing them reſpectively as of the pariſhes of Lowham, Aller, Pitney, 
Long Sutton, and Huh Epiſcopi) being ſeverally and reipectively 
owners tenants and occupiers of certain tenements in the ſeveral 
pariſhes or hamlets of Highham Lowham Aller Pitney Long Sutton 
and Huiſb Epiſcopi, in reſpett whereot and of the rights of common 
ſeverally appurtenant thereto the diviſions and allotments of the 
ſaid moor were thereby aſſigned unto the ſame pariſhes or hamlets, 
and being perſons intereſted in the ſaid moor, and by virtue of the 
premiſes liable to keep in repair and amend the ſaid drove-way, 
had not duly repaired and amended the ſame &c. 

The defendants pleaded not guilty ; and on the triz: at the laſt 
aſſizes at Bridgewater before Mr. Juſtice Gro/e the jury found a 
| ſpecial verdiR, in ſubſtance, as follows: That the commiſſioners 
named in the ſaid act by their award dated the 22d of Ofober 1795 

| | ſet 
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ſet out and appointed the ſaid private road and drove-way as de. 
ſcribed in the inditiment, but it was ſet out for the accommoda. 
tion of the par'icular allotments ; that the con miſſioners diretied 
that it ſhould be tor the benefit uſe and enjoy ment of the ſeveral 
owners &c. of the tenements of the nine pariſhes or hamlets men- 
tioned in the indictmen & ; aad that it ſhould be repaired by the 
ſeveral owners &c of che tenements in the {ix pariſhes or hamlets 
men: ioned in the ind iciment &c. That the laid road on &c was 
ruinous and out of repair. That the fix defendants are leverally and 
reſpettively owners tenants and occupiers of certain enements in 
the {aid ſeveral pariſhes or hamlets of Highham Lowham Aller Pit. 


ney Long Sutton and Huiſh Epiſcopi in reſpect whereor and of the 


rights of common ſeverally appurtenant thereto the diviſions and 
allotments of the ſaid moor were by the {aid award aſligned and 


allotted unto the ſame pariſhes or hamlets reſpettively and perſons 


intereſted in the ſaid moor. That the defendants had not repaired 
the ſaid drove-way. That there are 5500 tenements in the {ai 
ſeveral pariſhes or hamlets oi Highham Lowham Aller Pitney Long 
Sutton Huiſh Epiſcops Butleigh Afhcatt and Greinton of which the 
owners tenants and occupiers are entitled to the benefit uſe and 
enjoyment of the ſaid drove-way under the ſaid award; that there 


are 350 tenements in the ſaid ſeveral pariſhes or hamlets cf High. 


ham Lowham Aller Pitney Long Sutton and Huiſb Epiſcopi in re. 


ſpect whereof and of the rights of common ſeverally appurtenant 


thereto certain diviſions and allotments of the ſaid moor were by 
the award aſſigned unto the ſaid laſt mentioned pariſhes or ham- 
lets; and that there are 250 owners tenants and occupiers of the 
ſaid laſt mentioned tenements. That from the time of making 
the ſaid award all perſons willing to paſs and repaſs over the ſaid 
drove-way have at their free will and pleaſure paſſed and repalled 
over the ſame on foot and with cattle and carriages at all times 
when the ſame has been paſſable, That the ſaid drove-way com- 
municates at Peddle Gate (a) with the King's highway called 


Shapwick Road and at Henley Cirner with the King's highway 
Called Somerton Road, and that the road along the drove-way from 


Peddle Gate to Henley Corner is about two miles in length, but the 
diſtance from Peddle Gate to Henley Corner by any other way is 
about ten miles. But whether upon the whole matter ſo found 
the defendants be in law guilty &c ; concluding in the uſual form. 


(ir) Pedd/e Gate and Healey Corner are the twa tet mini of the drove · way mentioned 
in the indictment, | 
When 
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When this caſe was called on in the paper for argument, The 
Gurt aſked the proſecutor's counſel on what ground it could be 
contended that this was an indictable offence, the road in queſtion 
being only a private road ? 

Praed, for the proſecutor, anſwered that this though a private 
road was ſet out by virtue of a public act of parliament, under 
which the defendants were directed to repair it; that conſequently 
the not repairing was a diſobedience of a public ſtatute, and 
therefore the ſubject of an indictment. That this might be con- 


ſidered to a certain degree as concerning the public; that even 


« a private act of parliament may be given in evidence without 
comparing it with the record, if it concern a whole county, as the 
act of Bedford Levels. 12 Mod. 216. And that there was no 
other remedy than the preſent, becauſe it appeared by the ſpecial 


verdi& that there were no leſs than 259 perſons who were liable 


to the repair of this road, and that the difficulty of ſuing ſo many 
perſons together was almoſt inſuperable. 

But the Court interpoſed, and ſaid that, however convenient it 
might be that the defendants ſhould be indicted, there was no 
legal ground on which this indiftment could be ſupported. That 
the known rule was that thoſe matters only that concerned the 
public were the ſubject of an indiftment. That the road in queſ- 
tion being deſcribed to be a private road did not concern the pub- 
lic, nor was of a public nature, but merely concerned the indivi- 


. duals who had a right to uſe it. That the queſtion was not varied 


by the circumſtance that many individuals were liable to repair, or 
that many others were entitled to the benefit of it; that each party 
injured might bring his atlion againſt thoſe on whom the duty 
was thrown. That the circumſtance of this road having been ſet 


out under a public act of parliament did not make the non- repair 


of it an indictable offence ; that many public acts are paſſed which 
regulate private rights, but that it never was conceived that an in- 
dictment lay on that account for an infringement of ſuch rights. 
That here the act was paſſed for a private purpoſe, that of dividing 
and allotting the eſtates of certain individuals. That even if it 
were true that there was no remedy by action the conſequence 
would not follow that an indiciment could be ſupported ; but that 
in truth the parties injured had another legal remedy. 
Judgment for the defendants. 
Newbzlt was to have ESA for the defendants. 
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1800. 


Saturday, GooDTITLE on the Demiſe of Pyx againſt BabrTTIE. 


June 28th. i 


An afficarit ffs was a rule, calling on the leſſor of the plaintiff to ſhew 


may be E. . 4 2 5 
hk -S cauſe why the affidavit of ſervice of the declaration in this 


fore the ejectment, and the rule thereon, ſhould not be diſcharged, on an 


ſerk of . | 
deo of the affidavit, which Rated that Commins the commiſſioner before whom 


the cavſe, if the affidavit of the ſervice of the declaration was ſworn, was em- 
the clerk be 

empowered ployed as a clerk or writer in the office of Meſſrs. Wallis and 
waning A Penroſe the plaintiff's attornies. 

Burrough, who ſhewed cauſe againſt the 1 produced an 
affidavit ſetting forth that Commins is an attorney of this Court; 
that he is employed by Mullis (who is clerk to the commiſſioners 
tor the ſale of the land-tax) for which he receives an annual ſalary; 
that he is neither in partnerſhip with Mallis and Penroſe, nor derives 
any benefit whatever from the buſineſs carried on by them as 
attornies ; and that he has no intereſt whatever in this cauſe either 
as attorney or otherwiſe. And he then contended that Cammin: 
did not come within the rule of the Court, that prohibits the at- 
tornies who are concerned in the cauſe, taking affidavits in the 
courſe of the cauſe. | 

Marryait in ſupport of the rule. It is obſervable that the rule 
of this Court E. 15 Gee. 2. is not a prohibitory rule. It does 
not prol.ibit attornies taking affidavits in certain caſes, but, aſter 
reciting that by the general practice of the Court no affidavit in any 
caſe can be taken before the attorney in the cauſe, it enables the 
attorney to take an affidavit in one inſtance only, namely, an 
affid avit of the cauſe of action before proceſs is ſued out. This 
ſhews that the Court has at all times confidered the practice of 
the attornies in the cauſe interfering with the affidavits in the cauſe 
as irregular and likely to produce miſchievous conſequences, And 
the reaſon on which that practice has been founded equally applies 
to the clerk of the attorney in the cauſe. The rules (a) of Court 
that prohibit attornies becoming bail only mention the attornies: 
but it has been holden that they alſo extend to their clerks (6), 
becauſe they are equally within the miſchief intended to be 
guarded againſt by the rules. | 

But the Court were of opinion that the rule of the Court, pro- 
hibiting the attorney who is concerned in the particular caule 


(%) M. 1654; and M. 1740. (5) Bolegne v. n Coop. 828. 
| taking 
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MarTIN v. JUSTICE, 


2 


A WRIT of error having been brought in this cauſe returnable 
+ * 1n parliament, the ſame bail who had undertaken for the 
defendant in this Court were now offered as bail on the writ of 
error. | 15 

Vaillant objected to their competency to become bail, on the 
authority of what is ſtated in Tiad's Practice. 

Le Blanc J. (a) ſaid he did not ſee what reaſon there could be 
for any diſtinction in this reſpect between one court of error and 
another; and referring to the caſe of Clebrooke v. Diggs in 1 Str. 
527. from whence what was ſaid in the book of praftice referred 
to was taken, he obſerved that it did not warrant the poſition to 
the extent ſlated ; for in the caſe in Strange it was only ſaid that 
after error brought in the Exchequer Chamber, and bail put in, 
and afterwards error brought returnable in parliament, the Court 
upon conſideration held that there muſt be freſh bail. But that 
only meant that bail muſt juſtify again upon the new writ of 
error (b). 3 

Whereupon the bail, after examination as to their ſufficiency, 
were admitted. | 

(a) The other Judges were not yet come into Court, 
(6) So in the caſe of Tilly v. Richardſon, Sa/k. 97. and 2 Ld. Raym. 840. it was 
ſaid that upon a writ of error returnable in parliament new bail muſt be put in. But 
it is evident from the whole context that by new bail it was only meant that bil muſt 


juſtify again upon the ſecond writ of error, the former bail in error not being con- 
fidered as wndertaking on the ſecond writ of error, 


The Kino again/? GABRIEL POWELL. 


THIS was an information in nature of quo warranto againſt 

the defendant, calling upon him to ſhew by what authority 
he claimed to be and exerciſed the office of one of the burgeſſes 
of the borough of Carmarthen. The defendant by his plea ſtated 
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this Cuurt 


may juſtify 


again as bail 
upon a writ 
of error re- 
turnable in 
parliament. 


Sulurday, 
June 28th, 


A charter 
ordained 
that no per- 
ſon ſhould 
be admitted 


a burgeſs, 


g i except he 
had for three years before been ſeiſed and poſſeſſed of an eſtate of freehold for the term of ble life or 
ſome greater eſtate in land of a certain value, with an exception of ſuch as ſhould be ſeiſcd of ſuch 
eftate of ſuch yearly value which had come io him by deſcent or marriage;—held that one who b 
virtue of his marriage became ſeiſed of an eſtate in right of his wife for ker /ife was not within the 
exception, and therefore not qualified, | 


that 
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Tye KINO 


againſt 
PowELL., 
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that the borough of Carmarthen is an ancient borough, and that 


the mayor burgeſſes and commonalty of the ſaid borough were 


incorporated by that name; that within the borough there is an 


indefinite number of burgeſſes, and that the office of a burgeſs is a 
public office of great truſt and pre- eminence touching the rule and 
government of the borough and the adminiſtration of public 
juſtice within the ſame; that the now King by his letters patent 
under the great ſeal dated at Veſiminſter on the 27th of Fuly in the 
4th year of his reign, after reciting therein (amongſt other things) 


that the corporation of Carmarthen were diſſolved or at leaſt in. 


capable of exerciſing and enjoying their liberties or franchiſes, 
did will grant ordain confirm and declare that the ſaid borough 
of Carmarthen ſhould for ever thereafter be a body corporate &c. 
by the name of the mayor burgeſſes and commonalty of the bo- 
rough of Carmarthen ; and the King did thereby ordain that no 


* perſon or perſons ſhould at any time thereafter be entitled to he 


admitted a burgeſs or burgeſſes of the ſaid borough, except all and 


every ſuch perſon or perſons who for three years or more before 
his or their application to be admitted a burgeſs or burgeſſes had 


been ſeiſed and poſſeſſed by themſelves or their tenants of an ale 
of freehold for the term of his or their life or lives or ſome greater ii. 


tate or eflates of and in meſſuages lands or tithes of land ſituate within 
the county of the ſaid borough of the yearly value of 4/.; and 
except all and every ſuch perſon and perſons who at the time of 
ſuch application to be admitted a burgeſs or burgeſſes of the borough 
ſhould be ſeiſed and poſſeſſed by themſelves or their tenants ef 
meſſuages lands or tithes of land within the county of the fame 


| borough , ſuch eſlate of ſuch yearly value as aforeſaid which had 


come to him by deſcent or marriage; and alſo except certain other 
perſons in the ſaid letters patent mentioned; all which ſaid perſons 
reſpectively ſo qualified ſl.huld be entitled to be admitted burgeſſes, 
fo as they made application for that purpoſe to the mayor and 
commonalty of the ſaid borough on Monday next after Michaelmas 
in each year and at no other time, and ſo as they ſhould then and 
there before the ſaid mayor and commonalty make due and legal 


proof of ſuch their reſpective qualifications as aforeſaid. That the 
Kipg did thereby ordain that upon ſuch proof being ſo made every - 


ſuch perſon ſhould thereupon be admitted and ſworn a burgels &c. 


at the next or any ſubſequent fortnight court to be holden in and 


for the ſaid borough after ſuch day on which he ſhould ſo make his 


claim as alorelaid ; as by the ſaid letters patent &c. The de- 
fendant 
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fendant then pleaded that before and at the time of his application 
to be admitted a burgels as hcreiaafter mentioned he was ſeized 
in right of Mary his then wife {or the term of her natural life, and 
poſſeſſed by a certain then tenant of his the defendant's ani his ſaid 
then wife of one undivided moiety of and in certain lands and 
premiſes with the appurtenances ſituate within the county of 
the ſaid borough, and which ſaid undivided moiety was then of the 
yearly value of 47. and upwards, and came to bim the defendant 
by marriage with the ſaid Mary his ſaid wife, to wit, at &c.; that 
being fo ſeiſe d &c. and being deſirous of being admitted a burgeſs 
of the ſaid borough, he the defendant heretofore to wit on Monday 
the 6th of October in the 28th year of the reign &c. being Monday 
next after Michaeimas in that year, at the county borough of Car- 
marthen aforeſaid, did make application for that purpoſe to the 
then mayor and commonality of the ſaid borough, and did then 
and there before the ſaid mayor and commonalty wake due 
and legal proof of ſuch his qualification as -ſoreſaid, and was 
thereupon aiterwards to wit, at his Majeſty's fortnight court 
holden in and for the ſaid borough on Monday the 25th of April 
in the 36th year of the reign &c. being a ſubſequent fortnight 
court holden in and for the ſaid borough after ſuch day on which 
he the defendant ſo made his ſaid claim as aforeſaid duly admitted 
and {worn a burgeſs of the ſaid borough, to wit at &c. ; and by 
means of the premiſes he the defendant on &c. was and {till is one 
of the burgeſſes of the ſaid borough &c. To this plea there was 
a general demarrer and joinder. | 

Milles in ſupport of the plea was required to begin. He con- 
tended that the eftate of which the defendant was ſcized in right 
of. his wiſe for her life was ſuch an eſtate of freehold coming to him 
by marriage as was ſufficient to give him a qualification within the 
terms of the charter. The clauſe in the charter for regulating the 
qualifications for admiſſion to burgherſhip was evidently framed 
upon the Durham act 3 Ges. 3. c. 15., which to prevent the making 
of occaſional voters requires freemen to have been admitted twelve 
calendar months before they vote; with a proviſo (/. 2.) that it 
{hall not extend to any perſon entitled to his {freedom by birth, 
marriage &c. The two clauſes are diſtinct in the ac of parliament; 
and in order to make ſenſe of this charter the exception mull be 
conſtrued diltinttly from the diſqualifying clauſe. The charter 
firſt ordains that no perſon ſhall be adinitted a burgeſs, unleſs he 
has for three years or more been ſeiſed and poſſeſſed of an eſtate 
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1800. of freehold fer the term of his life or ſome greater eſtate. This 
3 was meant to apply ſolely io caſes where the eſtate comes to the 
gen, Party by his own act. Then follows the exception where ſuch 
PowsLL. eftate comes to him by deſcent or marriage, that is, by operation 
of law. Now if the word ſuch in the exception be taken to mean 
ſuch eſtate of freehold for the life of the party himſelf &c. the 
exception will be rendered nugatory ; for in no caſe by the mere 
att of marriage can the huſband acquire an eſtate for his own life, 
or an eſtate of inheritance ; therefore the term ſuch eſtate can 
only be taken to have relation to the generic term“ E/late of free- 
ce hold,” and to the locality of the eſtate 7. e. ſituate within the 
borough. And then the conſtruction will be that in caſe of mar. 
riage &c.. the party in order to qualify himſelf muſt have an 
eſtate of freehold or other greater eſtate coming to him by the 
marriage; but that in other caſes where he has acquired property 
| hy his own act he muſt be ſeiſed of an eſtate of freehold for his 
own life at leaſt during the period required. This conſtruction 
will beſt accord with the letter and ſpirit of the Durham aft from 
whence the proviſion was borrowed, the true object in both caſes 
being to prevent the making of occaſional voters to anſwer a par. 
ticular purpoſe. But an eſtate acquired by — cannot come 
to a man by colluſion. 
Fad was to have argued j in ſupport of the n But 
The Court were of opinion that the eſtate on which the defendant 
relied in this caſe was not a qualification within the intent and 
meaning of the charter. That in order to make out the qualifica- 
tion it was neceſſary in all caſes that the party ſhould be ſeiſed of an 
eſtate for his own life at leaſt, without conſidering how that eſtate 
may have been acquired. That the whole clauſe muſt be taken 
together; that the words “ ſuch eſtate” uſed i in the exception mult 
be taken to refer to what proceeded it, namely, “ an eſtate of free- 
hold for the term of his life or ſome greater eſtate &c. That by 
virtue of the marriage a party might become ſeiſed of an eſtate 
for his life, as if he married a woman ſeiſed of an eſtate in fce ſimple 
and by whom he had iſſue; there he would be tenant for his own 
lite by the curteſy; and in that caſe it would not be neceſſary 
within the terms of the exception that he ſhould have been ſeiſed 
of the eſtate for three years preceding. And that this would 
ſatisfy the words of the exception in the charter, 
Judgment for the en 
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Heron and Another ggaizſe EDwARDs. 


1 was a rule calling on the plaintiffs to ſhew cauſe why the * 


proceedings ſhould not be ſet aſide for irregularity. The de- delivered | 


fendant was arreſted in the laſt Term, and the objeftion was that 
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the declaration was delivered againſt him a priſoner in the cuſtody vacation 


of the Marſhal in the laſt vacation. 

Reader now ſhewed cauſe againſt the rule. This application 
is founded on the caſes of Hutchins v. Kenrick, 2 Burr. 1048., 
and Hollaway v. Creſs, ib. t052. there cited; where it was ſaid 
generally that every declaration againſt a Pilger muſt be delivered 
in term time. But the reaſon for that determination was, © for 
priſoners are conſidered in the ſame light with attornies, (who are 
ſuppoſed to be always preſent in Court,) againſt whom bills cannot 
be filed but in term time; and ſince that time it has been ſolemnly 
determined that a bill may be filed againſt an attorney in the vaca- 
tion. Comerford v. Price, Doug. 313.; Lane v. Wheat, ib. n. (84); 
Magborne v. Fields, ante, 5 vol. 173; and Dodſworth v. Bowen, 
ib. 325. Therefore the foundation of thoſe deciſions fails ; and 
the reaſon why a bill may be filed againſt an attorney in the vaca- 
tion equally applies to the caſe of a priſoner. And inſtead of its 
being a hardſhip, it is an advantage to the priſoner, ſince it accele- 
rates the proceedings. In many caſes it may be neceſſary that a 
declaration ſhould be delivered againſt a priſoner in vacation time 
to prevent the action being W by the ſtatute of limita- 
tions. | 
 Wigley in ſupport of the rule. In queſtions relating to the prac- 
tice of the Court it is important that that which has been once 
determined after conſideration ſhould regulate the future practice. 
This very point was ſettled after a great deal of deliberation, and 
on the authority of a prior deciſion, in the caſe of Hutchins v. 
Kenritk ; and no good reaſon has been given why thoſe determi- 
nations ſhould now be overruled, eſpecially as the general practice 
ſince that time has been conformable to thoſe caſes. It is true that 
the rule reſpe&ing attornies has been ſince changed in the caſes 
alluded to; but it does not follow that therefore the rule is to be 
changed reſpecting priſoners ; the ſame reaſon does not apply to 
both. If no bill could be filed againſt an attorney except in Term 


time, the action might be barred by the ſtatute of limitations, and 
172 there fore 
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1800. therefore it is neceſſary for the purpoſes of juſtice in many caſes 


that a party ſhould be permitted to file a bill againſt an attorney in 
the vacation; and ſo in the caſe of a new action againſt a priſoner; 
but this very diſtinction was taken in the caſe of Hutchins v. Ken- 
rick, where it was holden that in the inſtance of a new action a 
bill may be filed in the vacation as of the preceding Term. But 
here the declaration was filed by the fame e who A ar- 
reſted the defendant. 

Lord Kenyon Ch. J. The rules of the Court are beſt con- 
trived when they are made ſubſervient to the juſtice of the caſe, 
The great object, in framing rules is that Juſtice may be obtained 
with as little expence and as much facility as may be; and a prac- 
tice tbat thwarts rules ſo framed ought to be diſcountenanced. The 
mode of charging a defendant with a declaration in vacation, by 
previouſly iſſuing a habeas corpus ad reſpondendum teſted the laſt 
day of the preceding Term and returnable the firſt day of the next, 
mentioned in Hutchins v. Kenrick, and which formerly obtained, 
has been given up. And the foundation of that decifion, as ex- 
preſſed by Mr. J. Denniſon, was that priſoners in the cuſtody of the 
Marſhal are to be conſidered in the ſame ſituation as attornies, and 
that the ſame rule ought to govern both caſes. Then let us try this 
caſe by that teſt, The practice reſpecting attornies has been ſince 
altered; we were (I might ſay imperiouſly) called upon to reform 
that, for it was highly unjuſt that a plaintiff could not proceed 
againſt an attorney in the vacation, when if he did not his demand 
might be barred by the ſtatute of limitations. The injuſtice of the 
ancient practice in this reſpect ſtruck us ſo forcibly that we de- 
cided that a bill may be filed againſt an attorney in the vacation 
with a memorandum of the day when it was filed. Then why 
ſhould not the ſame rule prevail reſpecting priſoners ? In the caſe 
referred to Mr. J. Denniſon conſidered them as ſtanding in part 
ratione, And I think, as this will advance the juſtice of the caſe, 
we are well warranted by the deciſions relating to attornies to ſay 
that this declaration was well delivered, and that the * rule 
muſt be diſcharged. a 

Per Curiam, Rule diſcharged. 


«+ 
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Doz on the Demiſe of TIL VARD ogcinſt CoopER. 


FF VETON on a former day in this Term obtained a rule, calling 

on the leſſor of the plaintiff to ſhew cauſe why William Howſe 
and George Hirſt ſhould not be made defendants in the ſtead of the 
defendant Cooper, on the ground that they were the mortgagees 
of the eſtate in queſtion under Cooper for 16,0007. 

Wilſon, who now ſhewed cauſe againſt the rule, obſerved that 
the rule was not drawn in the uſual manner; this application not 
being to make theſe two perſons defendants with, but inſtead of, 
the preſent defendant Coaper. And he faid that it was of impor- 
tance to the plaintiff that Cooper ſhould continue to be a defendant, 
in order that his acts and declarations might be given in evidence 
on the trial. But 

The Court ſaid that the rule might be altered in that reſpect; 
and accordingly the rule was made abſolute for letting Howſe and 
Hirſi defend with Cooper. | | 

Rule abſolute (a). 


(a) Vide Barnes, 194. where it is ſaid chat the Court refuſed to permit the mort- 
zagee to defend as landlord. See alſo Jones d. Mood ituard v. Williams, Tr. 15 Geo. 2. 
2 Crom. Pract. 173.— But fee 3 Burr. 1299. where it is ſaid, arguendo, that a mort- 
gagee may be admitted. | 


Dox on the Demiſe of FzLDown againſt Rox, 


rn on a former day obtained a rule, calling on the plain- 
tiff to ſhew cauſe why the proceedings ſhould not be ſtayed till 
the coſts of a former ejectment brought by the leſſor of the plain- 
tiff's father againſt the father of the real defendant in this caſe 

upon the ſame title were paid. 5 
This was moved on an affidavit, ſtating that about the year 1772 
J. Feldon the father of the preſent leſſor of the plaintiff brought an 
ejectment againſt the defendant's father to recover the ſame pre- 
miſes, in which the latter obtained a verdict, but the coſts were 
never paid. That the preſent defendant derives title through nis 
father from one R. Bloxridge the father's brother, who held the 
premiſes as deviſee of Cath. Winter, and J. Feldin claimed on 
account of a ſuppoſed incapacity of the ſaid C. Winler to make a 
will. That the defendant believes that the preſent leſſor of che 
| 1 plaintiff 


645 


1800. 


Wedneſday, 

July 2d. 
The Court 
permitted a 
mortgagee 
to be made 
defendant ig 
an e jectment 
with the 
moit.zager. 


Wedneſday, 
July 2d. 


Proceedings 
in ejectment 
fayed tin 
the coſts of a 
former 

eject ment 
brought by 
the father of 
the leſſor of 
the plaintiff 
againſt the 
defendant's 
father on the 
ſame title 
were paid. 
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plaintiff claims under the very ſame title which was ſet up by his 
father. 

And he cited the two following MSS. caſes, the latter of 
which is alſo ſhortly reported in Hulloct on Coſts 452. © Pairclaim 
v. Thruſlout, Eaſter 24 Geo. 3. B. K. Cowper obtained a rule to 
ſhew caule why proceedings in this ejectment ſhould not be ſtayed 
till the coſts of a former ejeAment were paid. Dayrell ſhewed for 
cauſe, that this appeared to be a different title, the former ejeft. 
ment having on the demiſe of one perſon and this on the demiſe 
of the ſame perſon and two others jointly. And he cited Moore 
on the demiſe of Newman v. James, Trin, 33 & 34 Ges. 2. where 
a rule of this ſort was diſcharged, it appearing not to be on the 
ſame demiſe. The Curt ſaid it was not ſufficient that the demiſe 
was different, the title mult be different. Here it might or might 


not be ſo; for the new leſſors might be truſtees. The Court then 


gave Mr. Dayrell time to get an affidavit that the title was differ. 
ent,” —* Doe ex dem. Lawſon and Others againſt Law, Widow, 


- Hil. 25 Geo. 3. B. R. Law ſhewed cauſe againſt a rule to ſtay pro- 


ceedings in this ejectment till the coſts of a former ejectment were 
paid. He produced an affidavit to ſhew that this ejeftment was 


brought by different perſons, though claiming as heirs to the ſame 
eſtate which had been the ſubject of the former ejectment, but not 


claiming ſtrictly by the ſame title. He contended therefore that 
they were not liable for the coſts of the former ejectment. The for- 


mer ejectment was brought long ago, and it would be giving this 


perſonal remedy for coſts a greater effect than a judgment. In 
C:mb. 106 C 110. Ld, Ch. J. Holl and the Court ſaid it muſt be 
an ejectment brought by the ſame perſons. He offered however to 
give ſecurity for pay ment of the coſts if the plaintiffs did not recover. 
He cited alſo Sr. 1152. Lord Mansfield ſaid that the Court had 
arrived by degrees at this practice. It was adopted to prevent the 
hardſhip of frequent ejectments on the ſame title; and was the more 
reaſonable as in real actions all repreſentatives of the party were 
concluded for ever from ſetting up the ſame title, Lee and Tapping 
in ſupport of the rule ſaid it had been reſolved lately in ſeveral caſes 
that before a man can be let in to try a ſecond ejectmenton the ſame 
title he muſt pay the coſts of the former. If changing the name 
would vary the queſtion, no hing would be more eaſy than to evade 
the rule. They cited the caſe of Fairclaim v. Thruſtout (ſupra 
MSS.\ and obſerved that there was no affidavit here to ſhew that 


the Gaſs is different from that ſet up wy Charles Chadwick. Lord 
Mans wy 
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Mansfield Ch. J. It is admitted that the plaintiff derives his title 1800. 
through Charles Chadwick. I think it a very beneficial rule; 
and that the Court are bound to extend it as caſes ariſe. They 1 
do not ſay that you ſhall not try the queſtion again, but you muſt 484% 
firſt pay the coſts of the former ejectment. This is the ſame title. ON 
Rule abſolute.” 
Milles now ſhewed cauſe againſt the rule ; and ſaid that this 

was an attempt to carry the practice which had prevailed in theſe. 
caſes further than any caſe had gone, with the exception of that 

of Doe v. Law cited. That the leſſor of the plaintiff ought 
not to be bound by the ad of his father, from whom he had no 
aſſets by deſcent ; and of whom he was not the executor. In the 
caſe of Doe d. The Ducheſs of Hamilton v. Hatherley (a) the Court 
granted a ſimilar application againſt the Ducheſs, becauſe ſhe had 
been joined with her huſband in the firſt ejectment, and had pro- 
ceeded in the cauſe after his death. In Tredway v. Harbech (b) the 
Court were divided on ſuch an application, Lord Holt denying it 
becauſe the ſecond ejectment was brought by a different party 
from the firſt, and becauſe they could not take notice that it was 
upon the ſame title; though it was agreed that the ſame leſſor 
making a new leſſee in the ſecond action ſhould not thereby avoid 
the payment of the coſls of the firſt ; and the ſame difference pre- 
vailed in a ſubſequent caſe of Dence v. Doble (c) for the ſame 
reaſon, It will be a very uncertain and inconvenient rule; as it's 
application muſt depend on aſcertaining whether or not the leſſor 
in the ſecond ejettment proceeds on the ſame title as the leſſor in 

: the firſt. 71504 7 | 
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) Lord Kenyon. Ch. J. The caſe cited is directly in point to 1 | 
k | ſupport the preſent application; and a cogent reaſon is there given, 14 
d that ejectments were introduced in lieu of real actions, ia which A | 
all the repreſentatives of the party to the firſt ſuit would have been 11 
e concluded for ever. Therefore we ſhould not ſuffer this ſictitious My 
e remedy which was introduced in lieu of the other to preſs unne- 14 
I ceſſarily hard upon the parties. 1 
es 1 ing 10 Rule abſolute (4). "FA 
ng 49 ; 
0 2 Str. 11 52. (5) Comb, 106. (c) Ib. 1 ro. (d) Vide Keene d. 104 
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1800. 


W:1n:ſcday, 
J 2d. 


The Court 
Wil not tefer 
it to the 
Miſter 
(atterjudge- 
ment hy de- 
fault) tv lce 
what is due 
for principal 
and intereſt, 
on on athcdas- 
vit ſtating 
that the ac- 
tion is 
breugnt to 
recover the 
amount of a 
promiſory 
note, unleſs 
I* appear on 
the deciaras 
tion that 
ſuch is the 
cauſe ut ace 
tion. 


CASES IX TRINITY TERM. 


OsBoRNE again/? Noan. 


1 * defendant having ſuffered judgment to go by default, tlie 
pPlwKhintiff obtained a rule, calling on the defendant to ſhew 
cauſe why it ſhould not be referred to the Maſter to compute what 
was due for principal and intereſt on the two promiſory notes on 
which the action was brought. 

Gaſelee now ſhewed caule againſt it. And he ſaid that this 
application was not warranted by any of the deciſions on the ſu. 
ject, becauſe here it did not appear on the record that the action 
was brought on any promiſory note; the counts in the declaration 
being for goods ſold, work and labour, money paid, and money 
had and received &c. | 

Hovell, in ſupport of the rule, ſaid that it appeared by an affidavit 
which he produced that the action was brought to recover the 
amount of two promiſory notes, and that the plaintiff might re- 
cover the amount of them on the money counts. But 

The Court ſaid that the rule for referring it to the Maſter to ſce 
what was due tor principal and intereſt on promiſory notes and 
bills of exchange ſhould be confined to thoſe caſes. where it ap- 
peared on the declaration that the action was brought on the notes 


or bills. Theretore they | | 
| | Difcharged the rule, 


END OF TRINITY TERM. 


AN 
I NIX E 3 


TO THE 


PRINCIPAL MATTERS 


In the EicuTa VOLUME. 


- — —— 


A. ft 


ABATEMENT, 
See PLEADING, No. 15.17. 21. 


ACCORD axv SATISFACTION, 


Ses PAYMENT, No. I. 


ACTION ox THE CASE, 


Se CoNSsIGNOR. 


1. One tenant in common cannot main- 
tain an action on the caſe in nature of 
waſte againſt another tenant in com- 

mon (in poſſeſſion of the whole, having 
a demiſe of the moiety from the firſt,) 
for cutting down trees of a proper age 
and growth for being cut. Martyn 
v. Knowllys, H. 39 G. 3. Page 145 

2. Aliter, if the trees be not fit to bo 
cut. ib. 

3. If A. ſo negligently ſteer his veſſel that 
it runs foul of B. 's, an action on the 
caſe is the proper remedy. Ogle v. 
Barnes, E. 39 G. 3. 188 

4. But if A. wilfully run his veſſel againſt 
B.'s and damage enſue, B. may bring 
treſpaſs, | ib. 

5. The owners of veſſels on the naviga- 
tion between A. and C. having given 
public notice that they would not be 
anſwerable for loſſes in any caſe, ex- 


, 


cept the loſs were occaſioned by the 


| 


want of care in the maſter nor even in 
ſuch caſe beyond 101. per cent., 
unleſs extra- freiglit were paid, the 
maſter of one of the ſhips took on 
board the plaintiff's goods to be car- 
ried from B. to 4. (an intermediate 
place between A. and C.) and deliver- 
ed at B.; the veſſel paſſed by B, 
without delivering the plaintiff's goods, 
then, and ſunk before her arrival at 
C. without any want of care in the 
maſter: held that the owner of the 
veſſel was reſponſible to the plaintiff 
for the whole loſs in an action on the 
contract. Ellis v. Turner, E. 40 G. 3. 

| Lage 531 


ADJOURNMENT, 


Sce JURISDICTION, No. 4. 


AFFIDAVIT, 
See PRAcrick, No. 32. 


AFFIDAVIT to hold to Bail, 


See PrRaCTICE, No. 9, 10. 


1. An affidavit to hold to bail ſtated that 


the debt aroſe on à Lill of exchange or 


order for &c. *rawn by A. upon and 
accepted by the defendant, payable 
to the plaintiif ; upon this affidavit 
alone the Court refuſed to order the 
bail bond to be delivered up. Will 


v. Adcack, M. 39 Geo. 3. 27 
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2. But, the inſtrument declared upon 
appearing not to be a bill of exchange, 
the Court on reading the aſſidavit and 
the declaration ordered the bail bond 
to be given upon the defendant's 
tiling common bail. Page 27 
3. In aa aſhdavit to hold to bail, made 


by the plaintiff's agent, (the plaintiff | 


himſelf being abroad), it is ſufficient 
to negative a tender of the debt in 
bank notes „as the agent believes.” 
Munro v. Spinks, T. 39 G. 3. 
4. it is ſufftcient to ſtate in an affidavit 
to hold to bail that the defendant is 
indebted to the plaintiff in ſuch «© 
tum “ for money had and received 
on account of the plaintiff,” without 
adding received by the defendant.” 
Copoinger v. Beaton, M. 40 G.3. 338 
5. A co: aſſignee of a debt ariſing out 
of bills of exchange in his own poſ- 
ſeſſion may ſue in the name of the 


original creditor, and hold the de- 


fendant to bail on his own affidavit, 
ſwearing poſitively as to all the facts 
required which are within his own 
| Knowledge, and to the beſt of his 
knowledge and belief as to ſuch as 
are within the knowledge of his prin- 
cipal and co-afſignees. Cre/well v. 
Lovell, M. 40 Geo. 3. 418 
6. In an affidavit to hold to bail made 
by the aſſignee of a bankrupt, it is 
neceſſary to negative a tender of the 
debt in bank notes 10 the bankrupt 
before his bankruptcy ; ſaying that 
no fuch tender was made to the aſ- 
fignee is not ſufficient, Martin v. 
Rande, H. 40 G. 3. 455 
7. In an affidavit to hold to bail made 
by the plaintiff's clerk (the plaintiff 
himſelf reſiding in England) it is not 
ſufficient to negative a tender of the 
debt in bank notes to the know- 
ledge and belief of the clerk.” Caſs 
v. Levi, E. 40 Geo. 3. 520 


AGREEMENT, - 
See Award, No. 2, 3. Orricz, No. 
1, 2, 3, 4. 


ALIEN ENEMY, 

Lee ImsUR ANCE, No. 14. PLEADING, 
No. 9. Practice, No. 6, 7. | 
AMENDMENT, 

Ser Res, Order of, No. 3. 
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AN INDEX TO THE PRINCIPAL MATTERS. 


The Court will not permit any ameng. 
ment to be made in a penal action 
where the plaintiff has been guilty of 
any delay in carrying on the ſuit, 
Rankin v. Marſh, M. 39 G. 3. P. 31 


AMERICAN TREATY. 

. Under the late treaty between this 
country and the United States of 
America it is not nccefſary that the 
trade from America to our ſettlements 
in the Zaft Indies ſhould be direct: it 
may be carried on circuitoufly by the 
way of Europe. Wilſon v. Marryatt, 

AM. 30 6:3. . 31 
2. A natural born ſubject of this country 
may alſo be a citizen of America for 
the purpoſes of commerce, and en- 
titied to all the advantages of an 
American under this treaty: the cir- 
cumſtance of his coming over here 
for a temporary purpoſe does not de- 
prive him of thoſe advantages. ib. 


ANCIENT DEMESNE, 


Sce PLEADING, No. 15. 


ANNUITY. 

1. The Court ſet afide theannuity deeds, 
becauſe one of the truſt (viz. that in 
caſe the grantor ſhould leave the king- 
dom he ſhould pay any extra expence 
of the grantee in inſuring his life) 
was not ſtated in the memorial. Cum- 
mins v. Iſaac, E. 39 G. 3. 183 

2. The memorial ſhould contain the 
whole res geſtæ. 16. "3 > 184. 

3. The truſts in an annuity deed muſt 
be ſtated accurately in the memorial. 
Taylor v. Johnſon, E. 39 G. 3. ib. 

4. Therefore where, in the conveyance of 
a life intereſt in an eſtate to a truſtee in 
truſt for ſecuring an annuity, it was firſt 
ſlipulated that the truſtee ſhould permit 
the grantor to receive the rents and 
profits till default made in payment 
of the annuity, and then in truſt for 
the grantee, and in the memorial it 
was ſtated that the truſt was for the 
grantee generally, it was holden that 
the deed was void. | ib. 


5. If the conſideration for granting an an- 


nuity be tobe paid bya banker's check, 
it is r ras? to ſtate the particulars 
of that check in the memorial. Poole 


v. Cab M. 40 G. 3. 328 
v. Cabanues, 4 > 6511 


AN INDEX TO THE PRINCIPAL MATTERS. 


6. If the grantee of an annuity pay it 
without objection during the life time 

of the perſon who negotiated the buſineſs 
for the grantee, the Court will ſet 
aſide the annuity deeds on a repre- 
ſentation of facts that could only have 
been anſwered by ſuch agent for the 
grantee. Page 328 
7. A grant of a rent charge by a rector 
or vicar out of his benefice is void 
by ſtat. 13 El. c. 20. Mouys v. Leak, 
M. 40 Geo. 3. 11 
8. But if in ſuch a deed of grant he 
alſo covenant perſonally to pay the 
ſaid rent charge or annuity, and give 
a warrant of attorney to confeſs judg- 
ment, as a collateral ſecurity, the 
Court will not order the deeds to be 
delivered up to be cancelled, ib. 
9. In the memorial of ſuch a grant it is 
not neceſſary to ſtate the grantor's 
covenant to pay the annuity. ib. 
10. If it be agreed by the grantor 
and grantee of an annuity that the 
former ihall pay the expences ef the 
writings, and he immediately after 
receiving the conſideration money pay 
the fair charges of the writings out of 
that money, no notice need be taken 
of it in the memorial, but it may be 
there ſtated that the whole conſidera- 
tion money was paid to the grantor. 


ib. 
| APPEAL, 
See Cos Ts, No. 6. 


APPOINTMENC T,:: 
Sze Devisz, No. 6. 5, 


APPRENTICE, 


See SETTLEMENT BY APPRENTICE-. 


SHIP, 


ARBITRATION, 
See AWARD. 


ARREST, 
Ser BAN RKRVUrT, No. 10. 12, SHERIFF, 
No. 2. WARRANT. 


ASSIGNMENT OF DEBTS, 


See AwarD, No. 5, 6, 7. Bonp, 
No. 2. | 


ASSIGNING BREACHES, 


dee PLEADING, No. 4, 5 
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AS SUMPSIT. 


I, If A. recover in tort againſt two de- 
fendants, and levy the whole damages 
on one, that one cannot recover a 
moiety againſt the other in an action 
for money paid to his uſe, Merry- 
weather v. Nixan, E. 39 Geo. 3. 

| : Page 186 

2. Aliter, if J. recover in afſum#it againſt 
two. | ib, 

3. The goods of a ſtranger on the pre- 
miſes of another perſon were diſtrain- 
ed by the landlord for rent in arrear, 
and the ſtranger obliged to pay the 
rent to redeem them ; held that the 
ſtranger might maintain aſſumpſit for 
money paid to the uſe of the original 
leſſees who were bound by their co- 
venants to their landlord, although 
ſome of them had to the knowledge 
of the plaintiff before he placed his 
goods on the premiſes aſſigned their 
intereſt to one of their co-lefſees, who 
was in the excluſive poſſeſſion at the 
time, Exall v. Partridge, Tr. 39 G. 3. 

| | 8 


| 3 
4. But A, cannot, by the voluntary 


payment of B.'s debt, raiſe an aſ- 
ſumpſit againft B. 10. 310 


5. Under a limitation in a marriage ſet- 


tlement a Court of Law held that 
the wife took an eſtate tail: and 
though it was recited in the deed that 
the huſband's father conveyed in con- 
ſideration of the marriage, and ** for 
ſettling and eſtabliſhing the lands to 
the uſes therein after expreſſedꝰ, and 
ſubſequent uſes were added in the 
deed, yet the Court would only take 
notice of the legal eſtate: and the 
huſband and wife having levied a fine, 
and having agreed to ſell the eſtate to 
a purchaſer, from whom theyar« e- 
ceived part of the purchaſe-money, 
the Court would not permit the 
purchaſer to recover back the depoſit 
money in an action for money had 
and receivec. Alpaſs v. Watkins, E. 
40 Geo. 3. 516 
6. The plaintiff having ſubmitted to 
arbitration certain matters between 
his principals (from whom he had a 
power of attorney aſſigning their right 
in the ſubject matter to him and em- 
| powering 
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powering him to ſubmit the ſame to 
arbitration} and the defendants, and 
a ſum being awarded to him as ſuch 
attorney; held that he might main- 
tain aſſumpſit upon the award in his 
own name. Banfill v. Leigh, E. 20 G. 3. 
Page 571 

7. And it is not neceſſary in fuch action 
for the plaintiff in ſetting forth the 
- aſſignment to him from his principals 
to make a profert of the ſame in his 
declaration. ib. 


8. Where money depoſited upon an il- 


legal wager has been paid over to the 


winner by the conſent of the loſer, the 
latter cannot afterwards maintain an 
action againſt the former to recover 
back his depoſit. Hocuſon v. Hancock, 
E. 40 Geo. 3. 575 
9. The aſſignee of a Scotch bond may 
maintain an action of afſumpfit here 
againſt the obligor in his own name. 


Innes v. Dunlop, T. 40 Geo. 3. 595 


10. A broker who contracts with others 


for the ſale of ſtock at a future day by 
the authority of his principal, who 
afterwards refuſes to make good the 
bargain, cannot by paying the dif- 
ference to ſuch third perſons maintain 
an action on an implied aſſumpſit 
againſt his principal for the amount: 
though the broker did not diſcloſe the 


name of his principal at the time of 


the bargain made. rley, 
T. 40 Geo. 3. 610 
11. But ſuch purchaſers may maintain 


Child. v. Mo 


an action for the difference againit | 


the principal, notwithſtanding the 


ſtatute, 7 Geo. 2. c. 8. /. 7. ib. 
ATTACHMENT, 
See AwAR D, No. 1. 
1. A rule niſi for an attachment for 


non-payment of money, purſuant to 
the Maſter's Allecatur, cannot be 
4. 


ſerved on a Sunday. M Ilebam v. 
Smith, M. 39 Geo, 3. 86 
2. A ſubpena may be iſſued from the 


Crown Office requiring a witneſs to | 
attend at the aſſizes in the country | 


to give evidence in ſupport of an in · 


tended proſecution for a felony; and | 


B. R. will grant an attachment againſt 


| 


SY 


him for not attending accordingly. 
R. v. Ring, E. 40 Geo. 3. 585 


AN INDEX TO THE PRINCIPAL MATTERS. 


ATTORNEY, 


See PRACTICE, No. 25. 


t. When both parties are attornies of 
the ſame Court, the plaintiff cannot 
et, apy e to bail. Nichols v. 
arle, H. 40 Geo. 3. Page 
Tf he do, the Ro will — 
the defendant out of cuftody, and 
order all the proceedings to be ſtayed 
without cofls. ib. 
3. An attorney has no privilege againſt 
foreign attachment. Nidge v. Hard. 
caſlle, M. 40 G. 3. 417 


ATTORNEY, Power of, 
See Award, No. 5, 6, 7. 


AVERAGE; 
See CHaRTER-PaRTY, No. 1. 


AWARD. 


1. An agreement to enlarge the time for 
making an award muſt contain a con- 
ſent that it ſhall be made a rule of 
Court, otherwiſe no attachment will 
be granted for not performing an 
award made under it. Jenkins v. Law, 
M. 39 Geo. 3. 87 
To covenant in a deed (made for the 

performance of ſeveral matters) the 
defendant cannot plead that in the 
deed there is a covenant that in caſe 
any difference ſhould ariſe between 
the parties reſpefting any part of the 
agreement it ſhould be ſettled by three 
arbitrators to be choſen &c. and that 

he offered to refer the matter in diſ- 
pute &c. but that the plaintiff refuſed, 

&c. Thomp/on v. Charnocks H. 39 

G. 3. 139 

. Such an agreement to refer &c. does 
not ouſt the Courts of Law or Equity 
of their juriſdiction. ib. 
The Court will not make a ſub- 

miſſion to an award a rule of Court, 
where part of the matter agreed to be 
referred has been made the ſubject of 
an indictment; the ſtatute 9 & 10 
. z. c. 15. for regulating con- 
4 troverſion ſuits or quarrels“ by 
arbitration being conſined to civil 
diſputes, Watſon.v. M Cullum, £. 40 
Geo. 3. 520 
i 5. A. and 


2. 


AN INDEX TO THE PRINCIPAL MATTERS. 


5. A. and B. in 1797 aſſigned to the 
plaintiff all debts due to them, and 
gave him a power of attorney to re- 
ceive and compound for the ſame; 
under which the plaintiff in 1799 ſub- 
mitted to arbitration the matters in 
difference hen ſubſiſting between his 

rincipals and the defendants; and 
te plaintiff and defendants promiſed 
to each other to perform the award. 
The arbitrators having awarded a ſum 
to be paid to the plaintiff as ſuch at- 
torney, he may maintain an action 
for it in his own name. Banfill v. 
Leigh, E. 40 Geo. 3. Page 571 

6. The Court will not preſume that the 
matters in difference ſubmitted to 
arbitration aroſe ſubſequent to the 
indenture of aſſignment and power of 
attorney from the principals. to the 

plaintiff; but ſuch matter may be 
pleaded by way of defence to the 
action. . 517 

7. It is not neceſſary for the plaintiff 
in ſetting forth the aſſignment to him 
from his principals (by virtue of 
which he was authoriſed to ſubmit 
their demands to arbitration) to make 
a profert of the ſame in his declara- 
tion. 7 ib. 


| 


B. 
des AryipAvinr to hold to bail. CosTs, | 
No. 3. Paacrick, No. 2, 3, 4. 


12. 19. 


1. Bail to the Sheriff are liable for the 
plaintiff's avhoule debt (without re- 
gard to the ſum ſworn to) and coſts, 
provided they do not exceed the 
penalty of the bail bond. Stephenſon v. 
Cameron, M. 39 Geo. 3. 28 

2. But bail to the action are not liable be- 
yond the ſum ſworu to and the colts. 

ib. 

3. Bail in the original action, after 
judgment recovered againſt them on 
the bail-bond, may be holden to bail 
in an action on ſuch judgment. Pren- 
dirgaſt v. Davis, at, 39 Geo. 3. 85 

I 


| 
| 


ö 
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4. But bail to the Sheriff cannot them- 
ſelves be holden to bail in an action on 
the bail bond. | Page 85 
5. An action on the bail bond muſt be 
brougbt in the Court where the original 
action was brought, Donatiy v. 
Barclay, H. 39 Geo. 3. 152 
6. Bail have eight days to render the 
principal from the return of that 
writ on which there is an effeQual 
proceeding againit them. MWiltin/on 
v. Vaſs, H. 40 Geo. 3. | 22 
7. Therefore where the plaintiff ſued 
the bail on their recognizance, who 
did not render the principal within 
eignt days, and then the plaintiff 
died, and his executors brought 
another action againſt the bail, it was 
ruled that the bail had eight days 
from the return of the proceſs in the 
ſecond action in which to render the 
principal. ib. 
8. 483 who has given a bail 
bond cannot be holden to bail in an 
action drougbt by the Sheriff on that 
bond. Melliſb v. Petherich, H. 40 G. 3. 

O 
9. Bail above may be put in before be 
return of the writ ; and conſequently 
the plaintiff cannot afterwards pro- 
ceed on the bail-bond. Hyde v. 
 Whiſkard, H. 40 G. 3. 456 
10. When the rule to bring in the body 
expires the laſt day of a Term, the 
bail have the whole of the firſt day of 
the next Term to juſtify ; and it the 

. defendant ſurrender in diſcharge. of 
his bail on any part of that day- the 
Sheriff cannot be attached for not 
bringing in the body. R. v. Ihe Sheri 
of agg cf H. 40 Ge. 3. 464 
11. The plaintiff may ſue out a writ 
againſt the bail, on their recogni- 
zance, on the returning day of the 
ca. fa, againſt the principal. Shivers- 

v. Brooks, T. 40 Geo. 3. 628 
2. The ſame perſons wlio were bail in 
B. R. may juſtify again as bail upon 

a writ of error returnable in parlia- 
ment. Martin v. Fuſlice, T. 40 Geo. 3. 
639 


BAIL BOND, 
See PRACTICE, No. 1. 


654 AN INDEX TO THE PRINCIPAL MATTERS. 


"BANKRUPT, | 
See PlEADñͥING, No. 8. PracTIce, 
No. 23, 24 TrxvsT Deep, No. 1. 


1. Goods, the property of a widow and 
children, were upon her ſecond mar- 
riage aſſigned to truſtees, in truſt to 
ſuffer the huſband to enjoy them, on 
condition that he ſhould pay to the 
| truſtees for the uſe of the children 
$007. by yearly inſtalments of 100 J. 
each from Fuly 1789 ; he continued 
in poſſeſſion of them until Fuly 1797, 
having paid only 250 J.; the day be- 
fore his bankruptcy the truſtees re- 
poſſeſſed themſelves of the goods ; 
held that this was fraudulent as againſt 
creditors, and that the aſſignee of the 
bankrupt was entitled to the goods 
under the ftat. 21 Fac. 1. c. 19. 
Darby v. Smith, M. 39 Geo. 3. P. 82 
2, In this caſe the ſecond huſband had 
the poſſeſſion of the goods not in autre 
droit, but in his own right, he hav- 
ing agreed to purchaſe, and partly 
paid for them.. ib. 

3. A judgment creditor, who has taken 
his debtor in execution, cannot after- 
wards ſue out a commiſſion of bank- 
rupt againſt him upon the ſame debt. 
Cohen v. Cunningham, H. 39 G. 3. 

| 12 
4. If ſeveral partners by deed aſſign all | 
their partnerſhip effects &c. to truſtees 
for the benefit of their creditors, and 
ſome of the ſeparate creditors of one 
partner do not aſſent to it, the aſ- 
ſignment is void. Ecthardt v. Wilſon, 
H. 39 Geo. 3. 140 
5. In order to conſtitute an act of bank- 
ruptcey by departing from the dwel- 
ling-houſe a creditor muſt be delayed. 
Barnard v. Vaughan, H. 39 G. 3. 


— 


: 14 
6. It is not fufficient (for that —_ 
that a Sheriff*s officer, who comes to 
levy under a fi. fa. on the trader's ef- 
fects, is refuſed admittance after the 
trader has left his houſe, ib. 
7. A trader after a ſecret act of bank- 
ruptey conſigned goods to a factor, 
who agreed to advance money thereon, 
and accordingly accepted and paid 


bills drawn on him by the trader; a 


commiſſion afterwards iſſued againſt 
the trader on ſuch prior act of 
bankruptcy, after which the factor 
ſold the goods and received the money : 
held that he was anſwerable to the aſ- 
ſignees for the value of the goods. 
Copland v. Stein, E. 39 G. 3. F. 199 
8. A creditor cannot prove his demand 
under the debtor's . unleſs 


the bankruptcy. Staines v. Planck, 
M. 40 G. 3. 386 
9. And therefore if A. give a warrant of 
attorney to B. to confeſs a judgment, 
with a defeazance that judgment ſhall 
not be entered up until a ſubſequent 
day on a contingency, and A. become 
bankrupt before that day, though B. 
afterwards enter up judgment on the 
happening of the contingency, he 
cannot prove this debt under 4's com- 
miſſion. | tb, 
10. Under the ſtat. 5 G. 2. c. 30. ,. 5. 
If a bankrupt ſurrender within the 
forty-two days after notice &c. the 
commiſſioners may by their own autho- 
rity afterwards enlarge the time for 


taking his examination, during which 


enlarged time the bankrupt is privi- 
leged from arreſt. Davis v. Trotter, 


H. 40 G. 3. 475 


11. Where a trader commits an act of 
bankruptcy by lying two months in 
priſon under an arreſt, though the 
act of bankruptcy when cle re- 
lates back to the arreſt and firſt im- 
priſonment, yet no commiſſion can be 


ſued out thereon till the expiration of 


the two months. Gordon v. Wilkinſon, 
E. 40 G. 3. : 507 
12. A bankrupt attending, upon notice 
for that purpoſe, a meeting of the 
commiſſioners to declare a dividend of 


his eftate, is protected from arreſt at 


the ſuit of a creditor, during ſuch at- 


tendance, although ſeveral years after 
his laſt examination. Arding v. Flower, 
E. 40 G. 3. | 538 
13. B. R. will not on a ſummary ap- 
plication order an exoneretur to be 
entered on the bail- piece on the 
ground that the debt was contracted 
while the defendant was reſident in a 
foreign country, and before he be- 


came a bankrupt by the laws of that 


country; 


there be a legal debt at the time of- 


bY 
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country, though he may have ob- 


tained his certificate there. Pedder v. 
MacMaſler, 7, 40 Geo. 3. 
14. Aod the Court diſtinguiſned the 
above from the caſe of Ballantine v. 
Golding, MN. 24 G. 3. where the plain- 
tiff as well as the defendant reſided in 
Ireland at the time of the defendant's 


bankruptcy there. ib. 


BARON any FE ME, 
See Cos rs, No. I. 


BENEFICE, 
See ANNUITY, No. 7, 8,9. 


BILL or EXCHANGE, 


See Pa MEN T, No. 1. 


BOND, 
See PLEADING, No. 4, 5. 13. 


— 


1. A bond was conditioned that the 
obligor ſhould indemnify the obligee 
from all ſums the latter ſhould pay or 
be liable to pay on the obligor's ac- 
count ; and before the execution of 


the bond a memorandum was thereon |. 


' indorſed, that the obligee * hath 


« given an undertaking not to ſue | 


« upon the bond until after the 
« obligor's death ;? held that this 
memoradum was to be taken as part 
of the condition, and made the bond 
in effect payable only by the repre- 
ſentatives of the obligor after his 
death. Burgh v. Preſton, H. 40 G. 3. 
| 453 

2. The aſſignee of a Scotch bond may 
maintain an action of aſſumpſit here 
againſt the obligor in his own name. 


Innes v. Dunlop, T. 40 G. 3. 595 
B R E A D, 


ee Conviction, No. . 


BURGESS, 


dee FREEMEN. 


BUTTONS, 


See Cox vi crIOx, No. 6, 7. 


BYE-LAW. 
1. A byelaw, made by a company car- 
Tying on trade in pattnerſhip, to pre- 


P. 609 


) 
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vent any one of the members carry- 


account, is good; Semb. R. v. The 
Taverſbam Fiſhermen Company, M. 40 
8. 3. Page 352 
2. A bye: law may be good in part and 
bad in part, where the two parts are 
entire and diſtinct from each other. 


ib. 356 


. 
C ARMART HEN, 


See FREEMEN. 


CARRIER, 
See Cons1G6Noz. PayMEeNT. No. 1. 


The owners of veſſels on the navigation 


notice that they would not be anſwer- 
able for loſſes in any caſe, except the 
loſs were occafioned by the want of 
care in the maſter, nor even in ſuch 
caſe beyond ten per cent. unleſs extra 
freight were paid; the maſter of one 
of the ſhips took on board the plain- 
tiff's goods to be carried from A. to 
B. (an immediate place between A. 
and C.) and delivered at B.; the veſ- 
ſel paſſed by B. without delivering the 
plaintiff's goods there, and ſunk be- 
fore her arrival at C. without any 
want of care in the maſter: held that 
the owner of the veſſel was reſponſible 
to the plaintiff for the whole lofs in 
an action on the contract. Ellis v. 
Turner, Z. 40 G. 3. 531 


CASES DOUBTED ox DENIED. 
1. Orby v. Hales, 1 Ld. ms 8.5 in 
Brown v. Compton, H. 40 U. 3. 424 
2. De Souza v. Ever, Park. Inſur. 36 1. 
4th edit. in Helſtrom v. Rhodes, H. 40 
Ge 5 1 
3. Jones v. Williams, Doug. 214 in 
Shum v. Farringte 1, H. 37 G. 3, C. B. 
cited in Barton v. Heb, H. 40 G. z. 

- ; 6 
Ring flcad v. Lady „ 
Larmwell v. Brooks, and that elaſs of 


caſes reſpecting the ability of married 


ing on a ſeparate trade on his own - 


between A. and C. having given public 


Womed 
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women, to contract, and their liability | 
to be ſued alone, in Marſhall v. Rut- 

| ton, E. 40G. 3. Page 545. 

5. Mayor of Lynn v. Denton, 1 vol. 689. 


and that claſs of caſes reſpecting the | 
inſpect ion of corporation deeds &c. by | 


ſtrangers. againſt whom actions arc 
brought for corporate dues by cor- 
porations, in The Mayor &c. of South- 
aæmpton v. Graves, 7.40 G. 3. 590 


CERTIFICATE, SerTLEMENT BY, 


Sce REMOVAL. 


- CERTIORARI, 
See Conviction, No. 11. RECOSG NI“ 
ZANCE. 


If a flatvte, authorizing a ſummary 
conviction before a magiſtrate, give 
an appeal to the felons who are di. 
rected to hear and finally determine the 
matter, this does not take away the 
certiorari even after ſuch an appeal 
made and determined. R. v. Jules 
and others, E. 40 G. 3. 542 


CHANCERY, Cover or, 
See PRIVIIEGE, No. 1,2. 


CHARTER-PARTY or AF- 
FREIGHTMENT. 

If 4. let his ſhip to B. for a voyage, en- 
gaging to keep it in repair during the 
whole time, for which he is to re- 
ceive freight on the return of the ſhip, 
and for the ſafety of the ſhip it be- 
comes neceſſary during the voyage 
to put into a port to refit ; the ex- 
pence of refitiing muſt be borne en- 
tirely by 4, and B. is not liable to 
contiibute to it in proportion to his 
intereſt ih the cargo as for a general 
average 7act/cn v. Charnock, E. 40 

„ | | 509 


CHOSE m ACTION, 
See Ass UupsIT, No. 9. AwWaRD, 


No. 5, 6, 7. 
COMMITMENT, 


See WARRANT. 


COMMON. . 
1. A right of common without ſtint 


2 
2 


| 
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as annexed to an ancient meſſuage, 


without land cannot exiſt in law. 
Benſon v. Cheſter, M. 40 G. 3. P. 396 
2. An ancient deed, conveyi the 
waſtes of a manor to feoffees, in truſt 
to permit the tenants and inhabitants 


wW 


Kc. to uſe and enjoy the ſame as they 


had formerly done or been accuſtomed 
to do, mult be taken to mean ſuch 
a right of common as may by law 
exiſt, namely a right of common 
limited by levancy and couchaney, 


ib. 


CONSIGNOR, 
If the conſignor of goods deliver 
them to a particular carrier by order 
of the conſignee, and they be aſter. 
wards loſt, the conſignor cannot mein- 
tain an action againſt the carrier for 
the loſs, though be paid for booking 
the-gacds. Daves v. Peck, MH. 40 
G. 3. | 
The action can only be. brough 
the conſignee. 


CONTRIBUTION, 


See ASSUMPSIT, No. 1, 2. 


CONVICTION, 


See RECOGNIZANCE. 


339 
t by 
th, 


1. The magiſtrates onght to ſlate in the 
conviction the whole of the evidence 
for and againſt the defendant, R. „. 
Clarke, E. 39 G. 3. 1 

2. On a queſtion of qualification of a 
defendant to kill game, the convict- 
ing magiſtrates may ground their 
opinion of his not being qualiſied on 
the fact of the defendant's having on 
a former day ſworn under the income 
act that his eſtate was leſs than 100. 
per annum. - FP, 

3. Ina conviction, if the defendant ap- 
pear and plead and the evidence be 
given on the fame day, the court 
will intend that the evidence was 

given in the defendant's preſence, 
even though it be ſtated that, the ap- 
pearance was at A., and that the evi- 

dence was given at B. P. v. 7. 
Swallcwo, T. 39 G. 3. 284 


ſeveral offences in the ſame conviction. 
10. 


5. A con- 


* 


| 


4. A defendant may be convicted of 


ftatute that no conviction for any 


AN INDEX TO THE PRINCIPAL MATTERS. 


5. A conviction on the exciſe laws 
againſt ſuch an one and company can- 
not be ſupported. R. v. Harriſon 
and Co., F. 40 G. 3. Paze 508 
6. The Stat. 36 G. 3. c. 60. /. 2. directs. 
that no perſon ſhall expoſe to ſale me- 
tal buttons marked with the word 
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dence given before him; and B. R. 


will not examine whether or not he 
has drawn a right concluſion from the 


evidence: but if no evidence appear 
on the conviction to ſupport a mate- 


rial part of the information, B. R. 
will quaſh the conviction. Page 588 


it (the ſame not being really gilt) 11. The defendants appealed to the Seſ- 


Loving the ſame not to be gilt, | 
under a certain enalty; a conviction 

charging that the defendants did the 
act unlawfully and fraudulently, con- 
trary to the form of the ſtatule, is bad, 
without an expreſs charge that they 
did it knowingly. And that ſuch a 
defect is not aided by a proviſo in the 


offence in the act ſhould be ſet aſide 
for want of form, or through the 
miſtake of any fact circumſtance or 
- othier matter, provided the material 
facts alleged were proved; for this in 
effect requires all material facts to be 
alleged; and Fnowledge is a material 
fact to conſtitute ſuch an offence. R. 
v. Jules and others, E. 40 G. 3. 536 
7. A ſummary conviction for any of- 
fence created by ſtatute muſt negative 
every exception contained in the clauſe 
creating the offence; and a defect in 
omitting is not aided by ſuch a pro- 
viſo as 2328006 mentioned, for it is 
a material fact that the defendants 


did not come within any exception in 


the enacting clauſe. R. v. Jules and 
others, E. 40 G. 3. 542 
8. If a ſtatute, authorizing a ſummary 
conviction before a magiſtrate, give an 
appeal to the Seſſions, who are directed 
to hear and finally determine the mat- 
ter, this does not take away the cer- 
tiorari even after ſuch appeal made 
and determined. R. v. Jules and 
others, E. 40 G. 3. 542 


9. A party may be convicted on the 


Stat. 40 Geo. 3. ſor ſelling by whole - 
ſale bread before it has been baked 
24 hours, even though the ſeller 


give directions to the perſon to whom 


he ſells not to ſell it by retail until 
the expiration of the 24 hours. R. 
v. Smith, T. 40 G. 3. | 588 
10. Where power of conviction is given 
by Stat. to a magiſtrate, he is the 


ſole judge of the weight of the evi- | 


Ver. VIII. 


ſions againſt a convidion on a penal 
ſtatute, where the conviction was af. 
firmed; afterwards the record was re- 
moved here by certiorari, where the 
conviction was quaſhed for a defect 
in the information; then the proſe- 
cutor moved either that the certiorari 
ſhould be ſent back to the magiſtrates 
in order that they might return the 
original information (which had not 
the defeft), or that a mandamus 
might iſſue to compel the magiſtrates 
to proceed on the original informa. 
tion: but B. R. refuſed to make ſuch 
a rule. R. v. Jules, J. 40 Geo. 3. 
N 8 ; 625 


CORPORATION, 


See FREEMEN. INS PECTION Of Books, 


REMO VAL FROM Orrict. 


&c. 


A charter ordained that no perſon ſhould 


unge 


be admitted a burgeſs, except he had 
for three years before been ſeiſed and 
poſſeſſed of au eſtate of freehold for 
the term of his life or ſome greater 
eſtate in land of a certain value; with 
an exception of ſuch as ſhould be 
ſeiſed of /uch gſtate of ſuch yearly va» 
Ine, which had come to him by de- 
ſcent or marriage : held that one who 
by virtue of his marriage became 
ſeiſed of an eſtate in right of his wife 
for her life was not within the * 

tion, and therefore not qualified. R. 
v. Powell, T. 40 G. 3. 639 


COSTS. 


If a writ of error be quaſhed becauſe 


brought by a feme-covert, the de- 
fendant in error is entitled to coſts 
e ſtat. 4 Ann. c. 16, /. 25. 
MNamara v. Liber, J. 39 G. 3. 

. 3 02 


Wo | | p 
The plaintiff is entitled to coſts up 
to the time of the detendant?s paying 
money into Court, though the plain- 
tiff afterwards give notice of trial 

u which 
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which he negleas to countermand 
whereby the defendant is entitled to 
judgment as in caſe of a nonſuit. 
Seamour v. Bridge, M. 40 Geo. 3. 
Ld Page 408 

3- If a defendant remove an indictment 
here by certiorari, giving the uſual 
recognizance under the ftat. 5 V. & 
M. c. 11. and be found guilty, and 
die before the day in bank, his bai) 
are liable to pay the colts, N. v. T. 
Finmore, M. 40 G. 3. 
4. Treſpaſs quare cl, fr. one count; ſe- 
veral pleas of juſtification, on which 
iſſues taken; new aſſignment, as to 
which judgment by default; Venire 
as well to aſſeſs the damages on the 
Judgment by default as to try the 
iſſues; all the iſſues found for the de- 
fendant : held that the defendant was 
entitled to the coſts of thoſe iſſues. 

_ Griffiths v. Davis, H. 40 G. 3. 466 
5. The plaintiff is entitled to coſts up 
ta the time of the defendant's paying 
money into Court, though the plain- 
tiff aſterwards enter the record for 
trial and withdraw it. Lorch v. 
Wright, H. 40 G. 3. 486 
6. If a perſon give notice of his inten- 
tion to appeal to the Quarter Seſſions 
againſt a poor-rate, but do not enter 
his appeal, the Seſſions cannot award 
coſts to the other party under the llat. 
17 G. 2. c. 38. K. v. The Fuſlices of 
Mu E. 40 G. 3. 583 
7. When upon ſetting aſide a nonſuit 
the coſts are directed to abide the 
event, though the plaintiff ſucceed 
on the ſecond trial, he is not entitled 
to the coſts of the firſt. Auſten v. 
Gibbs, T. 40 G. 3. 619 


8. Neither is the defendant entitled to 


the coſts of the firſt trial in ſuch caſe. 

, I ib. 
But when the ſame party ſucceeds on 
both trials, he is entitled to the coſts 
of both. ; ib. 
10. Proceedings in ejectment were ſtayed 


till the colts of a former ejectment 


brought by the father of the leſſor of 
the plaintiff againſt the defendant's 
father on the ſame title were paid, 
Doe d. Feldon v. Roe, 7. 40 * 3. 

| | 45 
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| 


| 


| 


See Awak D, No. 2. 
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COVENANT, 
LANDLORD and 
TENANT, No. 2, 3, 4» PLEADING, 
No, 10, 11. 


. If the obligee of a bond covenant 


not to ſue one of two joint and ſeve- 


ral obligors, and if he do that the 


deed of covenant may be pleaded in 
bar, he may ſtill ſue the other obli- 
gor. Dean v. Newhall, H. 39 G. 3. 

Page 168 


. Even if the obligee ſve the firlt obli- 


gor, the latter cannot plead that the 


former releaſed him; though he may 


. The plaintiff covenanted to ſell 


plead the covenant in bar, which as 
between thoſe parties operates qua a 
relcaſe. th, 
a 
houſe to the defendant and to convey 
it to him on or before the 1 of 
Auguſt 1797, and to deliver up the 
poſſeſſion to him on the 24th of June 
1796; and in conſideration thereof the 
defendant covenanted to pay the plain- 
tiff 120 J. on or before the ſaid iſt of 
Auguſt 1797 held that the covenant 
to convey and that for the payment 
of the money were dependent cove- 
nants; and that the plaintiff could 
not maintain an action for the 120 J. 
without averring that he had conveyed 
or tendered a conveyance to the de- 


fendant. Glazebrook. v. Woodrow, 
M. 40 G. 3. 366 
COURT; 


See Bail, No. 5. 


_ aCtion aroſe at Newcaſtle. 


COURTS ox CONSCIENCE. : 

The Court of Conſcience at New- 
caſtle· upon- Tyne can only hold plea 
where both the plaintiff and the de- 
fendant reſide within the juriſdiction. 
Buſby v. Fearon, E. 39 G. 3. 235 
And therefore, if the plaintiff re- 
ſide in Middleſex, he may ſue in this 
Court for a debt under 405. though 
the defendant refide and the cauſe ” 


CREDITORS, 


Sce TxusT Dt. 


* nt ac hh 


\ 
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CUSTOM HOUSE OFFICER, 
See Orrieka, No. 5. 


1 4 


D. 


DEBTOR, 
See Lox 's Act. 


DEE D. 


1. The aſſent of two magiſtrates to a 


pariſh indenture of apprenticeſhip, 
which is required to be had from both 
when preſent together, is ſufficiently 
ſignified by one of them firſt ſigning 
it alone and being afterwards preſent 
when the other ſigns it. R. v. The 
Inhabuants of Winwick, H. 40 G. 3. 
5 e 
2. A bond was conditioned that the 

obligor ſhould indemuify the obligee 

from all ſums the latter ſhould pay or 


be liable to pay on the obligor's ac- 


count ; and before the execution of 
the bond a memorandum was thereon 
indorſed that the obligee * hath given 
<« an undertaking not to ſue upon the 
ce bond till after the obligor's death: 
held that this memorandum was to be 
taken as part of the condition, and 
made the bond in effect | pr ders only 
by the repreſentatives of the obligor 
after his death. Burgh v. Preflon, H. 
40 G. 3. 483 


DESCENT. LES 

The rule of poſſeſſio fratris does not ap- 
ly to eſtates tail, nor to inheritances 

in fee ſimple without an actual poſ- 
ſeſſion of the brother of the whole 

| blood. Doe d. Gregory v. Whichelo, 
E. 39 G. 3. 211 


DEVIS E, 
See LIMIT ATIOx. 
1. Under this deviſe I give my houſe 
and furniture to A., whom 1 make 


executrix, ſhe paying all my debts and | 


legacies; | likewiſe leave to 4. all the 


reſt of my perſonal eſtate; A. takes 


a fee in the real eſtate, Doe d. il. 


ley v. Holmes, M. 30 C. 3. + 


. 
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2. Under a deviſe to A. for life without 
impeachment of waſte, remainder to 
his eldeſt ſon, and the heirs of ſuch 
eldeſt ſon, and in default Fi iſſue male 
of A. then to B. &c., A. takes an 
eſtate for life, remainder to his eldeſt 
ſon in tail, remainder to himſclf in 
tail. Doe d. Bean v. Halley, M. 39 
G. 3. i age 

3. In the conſtruction of a will, the 
Court will give effect to the deviſor's 
8 intention, though they there- 

y defeat a particular deviſe incon 
ſiſtent with ſuch general intent. Doe 
d. Bean v. Halley, M. 39 G. 3. ib. 
4. The deviſor after theſe introductory 
words, as touching ſuch worldly 
and perſonal eſtate wherewith it has 
pleaſed God to bleſs me“ gave an 
eſtate for life to his wife in his eſtates 
in 4. and B.; and then deviſed to 

J. V. „ All his lands, freehold, 

copyhold, and leaſehold in 4:”%—4//o 

he deviſed to 7. V. all his eftate, 

freehold and copyhold in B.;“ held 
that J. N. only took an eſtate for 
life in remainder in the deviſor's lands 

in A. Doe d. Child v. Wright, M. 

9 G. 3. | 0h 
Deviſe “ to and amongſt the deviſor's 
ſeven ſiſters (he having eight) for life, 
ſhare and ſhare alike, and after the 
deceaſe of any of them her ſhare to 
go to her firit and other ſons in tail, 
and in default of ſuch ſons to and 
amongſt her daughters as tenants in 
common in tail; and in caſe any of 
his ſaid ſeven ſiſters died without 
leaving any iſſue of her body be- 
gotten, or ſuch iſſue died before 
twenty-one and without iſſue, then to 
and amongſt the ſurvivors of his ſaid 
ſeven ſiſters and their iſſue, to deſcend 
in like manner as be fore mentioned; and 
in caſe all his ſaid ſeven ſiſters ſhould 
die without iſſue, or ſuch iſſue ſhould 
all die before twenty-one and without 
iſſue,” then over; held that the words 

4 jn default of ſuch ſons” did not 

make the remaind er to the daughters 

depend on the contingency of there 
being no ſon born, but that on the 
death of the ſons of any of the ſiſters 
without iſſue the remainder to the 
daughters of ſuch ſiſter took effect. 

Uu 2 Lady 
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Lady Dowager Dacre v. Doe Leſſor of 
Lady Dacre, in Error, H. 39 G. 3. 
Page 112 

6. A. having an eſtate of his own. in 
the county of B. and another in C., 
and having alſo the legal bur no be- 
neficial intereſt in an eſtate in D. with 
ower of appointing it to either of 
bis ſons, by will deriſed “ All his 
eſtates of what nature or kind ſoever 
in the county of B. and at —— in 
the county of C., or cliewhere in the 
kingdom of England, after payment of 
his debts Cc.“ to a younger ſon: 
held that the truſt eſtate that he had 
the power of . appainting did not paſs 
by this general deviſe, Roe d. Reade 

v. Reade, H.. 39 G. 3. 118 
7. Under a deviſe to“ A. and B. and 
their heirs for ever, provided that if 
both have iſſue then both their divi- 
dendf to go to the iſſue of their own 
bodies; but if but one have iſſue, 
then the premiſes to go to that iſſue?” 
&c., A. and B. took eſtates tail. 
Doe d. Gregory v. I bichelo, E. 39 G. 3. 

| 211 
8. J. S. deviſed thus, As to what 
real and perſonal eſtate it has pleaſed 
God to bleſs me with (all my debts 
&c. being firſt paid out of my per- 
ſonal, and if that is not ſufficient 
out of my real, eſtate) I give and 
diſpoſe of the ſame as follows; I de- 
viſe all my meſſuages lands tenements 


and hereditaments in S. &c. to 4. 


held that A. took only a life eſtate. 


Doe v. Allen, H. 40 G. 3. 497 | 


9. By a deviſe of “ all my copyhold 
eſtates ſituate in A. and <vhich ] be- 
came entitled to on the deceaſe of my 
father,” copybold eſtates do not paſs 
which the deviſor's father had ſurren- 
dered to him in his life time: though 
the father retained the poſſeſſion of 
them to the time of his death, which 
happened prior to the will made by 
the ſon; there being other copy holds 
of the ſon anſwering the deſeription 
in the will. Doe v. Bell, E. 40 G. 3. 

8 79 

10. Where an eſtate is deviſed to truſtees 
in fee, in truſt for A. without any li- 
mitation of the eſtate to the ceſtui 


| 


que truſt, the latter takes the bene. 
ficial intereſt in fee. Challenger v. 


Shepherd, T. 40 G. 3. Page 597 


DILAPIDATIONS, 
Sce Paving Moxer INTO Courr. 


See EvidenCE, No. 5. 


DUTCH PRTZE ACTS, 


See INSURANCE, No. 1. 


ht 


E. 


EAST INDIA SHIP, 
Sce Orricx, No. 1. 


| EJECTMENT. 

1. In an ejectment the party having the 
legal title muſt prevail. Doe d. Da 
Cofla v. Dixon, M. 39 G. 3. 


And Noe d. Reade v. Reade, H. 39 G. 3. 


70 | 122 

2. Nor is there any difference in this 
reſpect between the caſe of an eject- 
ment brought by a truſtee againſt his 
ceſtuĩ que truſt and an ejectment 
brought by any other perſon. ib. 
3. A plaintiff, who claims under an 
elegit ſubſequent to a leaſe granted to 


the tenant in poſſeſſion, cannot reco- 


ver in ejectment, though he give the 
tenant notice that he does not mean 
to diſturb his poſſeſſion, only wiſhing 
to get into the receipt of the rents 


and profits of the eſtate, 16. 'S 
4. The Court permitted a mortgage to 


be made defendant in an ejectment 


with the tenant in poſſeſſion, under 


whom he claimed. Doe d. Zilyard 


v. Cooper, T. 40 G. 3. 645 


5. Proceedings in eje&ment were ſtayed 
till the coſts of a former ejectment 
brought by the father of the leſſor of 
the plaintiff againſt the defendant's 


father on the ſame title were paid. 
Doe d. Feldon v. Roe, T. 40 Tm, | 


. 
7 


ELECT 


* 


See FREE MEN. 
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EMBARGO. 

The defendants contracted to carry the 
plaintiff's goods from Liverpool to 
Leghorn ; on the veſſels arrival at Fal- 
mouth in the courle of her voyage an 
embargo was laid on her © until the 
farther order of council;“ held that 

ſuch embargo only ſuſpended, but 
did not diſſolve, the contract between 
the parties, and that even after two 
years, when the embargo was taken 
off, the defendants were anſwerable 
in damages to the plaiatiff for the 
nonperformance of their contract. 
Hadley v. Clarke, 7. 39 G. 3. 

| Page 259 


ENEMY, TRADING WITH, 
See INSURANCE, No. 14. 


ERROR, 
dee Costs, No. 1. | 


ES FATE, 


See CORPORATION, No. 1. 


ESTATE TAIL, 


See DEvist. L1MITATION. 


ESTOPPEL, 


See LANDLORD AND TENANT, No. 4. 


EVIDENCE, 
Ke Cox vicriox, No.2, INSURANCE, 
No. g, 10. 


1. Parol evidence may be given of queſ- 
tions aſked by the teſtator at the time 
of executing his will, whether the 

contents were the ſame as thoſe of a 


former will, to which he was an-| 


ſwered in the affirmative, in order to 
ſet afide the latter will on the ground 
of fraud. Doe d. Small v. Allen, H. 
39 C. 3. 
2, So evidence may. be given to ſhew 


that one will was ſubſtituted for an- | 


other, 8 1. 
3. A count for ſlanderous words ſpoken 
affirmatively is not ſupported by proof 
that they were ſpoken by way of in- 
terrogatory. Barnes v. Holloway, 
H. 39 G. 3, 150 


147 
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4. An allegation in a plea, that “ 7. 
by his writing lold the aftermath of 
land to B.,“ is not proved by evi- 
dence that at an auction held for the 
purpoſe of ſeiling the aftermath B. 
was the purchaſer, that B. gave a 

promĩſory note for the ſum, and that 
B,*s name was written (by A. 's agent) 
in the printed catalogue as the buyer. 
Symonds v. Ball, H. 39 G. 3. P. 151 

5. 'The mere production in a court of 
a diploma of doctor of phyſic under 
ſeal of one of the Univerſities is not 
in itſelf evidence to ſhew that the 
party named in the diploma 1s entitled 
to that degree. Moiſes v. Thornton, 
7. 39 6.3. „ 

6. Parol evidence may be received to 
explain a written agreement. R. v. 
The Inhabitants of Laindon, M. 40 

7 G . 79 


RY 
| 7. The defendant in treſpaſs quare clau- 


ſum fregit may give evidence of foil 
and freehold under the general iſſue. 
Argent v. Durrant, M. 40 G. 3. 403 
8. The order of two juſtices unappealed 
from, removing a feme covert from 
A. to B. tho? deſcribing her as“ i- 
dow,” is concluſive as to the ſettle- 
ment of her huſband as well as herſelf. 
R. v. The Inhabitants of Ruageley, 
. 40 G. 3. 8 620 
EXECUTRIX pr sor ToRTt, 
See TRUST DEE D, No. 2. 


EXEMPTION, 
See Taxes, No. 1. | 


F. 


FACTOR, 
See BanxRuPT, No. 7. 


FEM E, 
See Cosrs, No. 1. HusBanD 
Wirz. REMO VAT, Order of, No. 


1. 4. 


Fd 


vn 


9 
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FINE, JupGMENT or, 

B. K. will not mitigate a fine impoſed on 
a defendant by an inferior court, the 
record whereof is removed thither by 
certiorari, R. v. Loveden, T. 40 
G. 3. Page 615 


FOREIGN ATTACHMENT, 


See ATTORNEY, No. 3. 


FOREIGN SENTENCE, 
See INSURANCE, No. , 10. 12,13. 18. 


TORCIBLE ENTRY, 


See INDICTMENT, No. 3. 


FORFEITURE, 
See LanDLORD AND TENANT, No. 2.3. 


FRAUD, STaTUuTE oF 
See LANDLORD AND TexaxT, No. 1. 


FRAUDULENT CONVEYANCE, 
Sce TRusT DEED, No. 1. 1 


FREEMEN. 

By Stat. 3 G. 3. c. 15. No perſon claim- 
ing to vote at an election of members 
of parliament as a freeman can vote, 

unleſs he has been admitted to his 

freedom 12 months: this extends to 
burgeſſes, who vote at ſuch elections 

as well as freemen. Williams v. 


Evans, E. 39 G. 3. 


_ FREIGHT, 
See CHARTER ParTyY, No.1, 


* 
— — 


G. 


G AME. | 

An eſtate of the value of 150/. per an- 
num holden by the defendant in his 
own right, under a leaſe for 99 years 
to truſtees if the defendant and others 
ſhould ſo long live, is a ſufficient qua- 
liſication to kill game under the Sta- 
tute 22 & 23 Car. 2. c. 25. J. 3. Earl 
Ferrers v. Henton, E. 40 G. 3. 506 


GRAN T, 


* 


See Way. 
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lo 
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H. 


HIGH-TREASON, 
Sce Pr1sON. | 32 


HIGHWAY. | 
1. That branch of ſe& 19. of the Stat, 
13 G. 3. c. 78, which directs that 
„ when any highway hath been di. 
verted above 12 months &c. if a new 
way- hath been made in lieu thereof 
&c, and the ſame hath been acquieſced 
in &c, every ſuch new highwa 
ſhall from 2 be public” is re- 
troſpective only; and conſequently 
does not extend to highways di. 
verted ſince that act. Waite v. Smith, 
H. 39 G. 3. Page 133 
2. Another part of the ſame ſection pro- 
vides for the diverting of highways 
for the future. ib. 
3. If commiſſioners under an incloſure 
act ſet out a private road for the uſe 
of the inhabitants of nine pariſhes, 
directing the inhabitants of ſix of thoſe 
pariſhes to keep it in repair, no indiQ- 
ment can be ſupported againſt the 
latter for not repairing ſuch road, 
the matter not concerning the public. 
R. v. Richards and others, T. 40 G. z. 
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HOUSE OF CORRECTION, 


See PRISON. | 


HOUSE OF LORDS. 

1. The Houfe of Lords having voted 
the defendant guilty of a breach of 
privilege in publiſhing a libe) upon a 
member of their houſe, and * 
ſentenced him to pay a fine of 1004 
and to be e ſix months, and 
until ſuch fine was paid, this Court 
refuſed to diſcharge the defendant out 
of cuſtody he being brought up by 3 
habeas corpus. R. v. B. Flower, I. 
32 C. 3. a .. Ih 
2. When the Houſe of Lords adjudge 
that any matter is a breach of prin- 
lege, their adjudication on the part) 
accuſed is a conviQtion, and no coun 
can bail him, ib 


HUSBAND AND WIFE, 
dee Cos rs, No. 1. 


A feme covert cannot contract and be 
ſued as a feme ſole, even though 
ſhe be living apart from her huſband, 
and having a ſeparate maintenance 
ſecured to her by deed. Marſhall v. 
Rutton, E. 40. G. 3. Page 545 


1. 
INDICTMENT. 


1. When an indictment for a nuiſance | 


ſtates the nuiſance to be ſtill in exiſt- 
ence, there muſt be judgment to 
abate the nuiſance. R. v. Head, H. 
39 G. 3. ; 142 
2. Aliter, where 1t is not ſtated in the 
indictment to be an exiſting nuiſance. 
ib. 

3. An indiament at common law, 
charging the defendants with having 

. unlawfully and with a flrong hand en- 
tered the proſecutor's mill aud ex- 
pelled him from the poſſeſſion, is good. 
R. v. Wilſen, M. 40. G. 3. 357 
4. If commiſſioners under an incloſure 
act ſet out a private road for the uſe 
of the inhabitants of nine pariſhes, 
directing the inhabitants of ſix of 
thoſe pariſnes to keep it in re- 
pair, no indictment can be ſup— 


ported againſt the latter for not re- 


pairing it, the matter not concerning 
the public. R. v. Richards and 
others, T. 40 G. 3. 634 


INFANT. | 

1. A plaintiff cannot convert an action 
founded on a contract into a tort, ſo 
as to charge an infant, defendant. 


Jennings v. Rundall, T. 40 G. 3. 


| „ 
2. Therefore where the plaintiff de- 


dclared that at the defendant's requeſt 
he had delivered a mare to the defend- 
ant to be moderately ridden, and that 


the defendant maliciouſly intending 
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& c. wrongfully and injuriouſly rode 
the mare ſo that ſhe was damaged 
&c.; it was holden that the defend- 
ant might plead his infancy in bar, 
the action being founded on a con- 
tract. Page 335 
3. An infant, a captain in the army, 
is liable to pay for a livery ordered for 
his ſervant as neceſſaries proper for 
one in his condition of life; but he 
is not liable for cockades ordered for 
the ſoldiers of his company. Hands 
v. Haney, E. 40 G. z. 578 


INFERIOR COURT, 
See a4, Judgment of. PLeapinG, 
0 6. | 


INFORMATION, 


N 
o 


See LIBEL. 
INSOLVENT DEBTORS ACT. 


I. By the ſtat. 34 G. 3. c. 69. an in- 
ſolvent debtor is diſcharged as to 
debts growing due, as well as to thoſe 
due, before the 12th February 1798, 
and thoſe words apply to a debt on a 
promiſſory note or bill of exchange 

. given before, but not payable until 
after that day. Ld. Kianaird v. Bar- 
row, Mc e, 49 

2, The ſtat. 37 G. 3. c. 112. authoriſed 
the Juſtices of the Peace * at the 
firſt or ſecond General Quarter Seſ- 
ſion or General Seſſion to be holden 
after the paſſing of the act or ſome 

adjournment thereof“ to diſcharge 
inſolvent debtors under certain cir- 
cumſtances. Ihe Juſtices in & at an 
adjourned Seſſions, held juſt after the 
act paſſed, the adjournment being cf 
a Seſſion holden before the act paſſed, 
ordered the keeper of the Sheriff's 
priſon to diſcharge an inſolvent : held 
iſt, that the adjourned Seſſion had no 


juriſdiction, adly, that the officer was 


not juſtified in obey ing the order, 
3dly, that the Sheriff was anſwer- 
able in damage to the. plaintiff, at 
whoſe ſuit the inſolvent was in cuſ- 
tody, for the act of the gaoler in diſ- 
charging the inſolvent. Brown v. 
Complon, H. 40 G. Zo 424 
UN 
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INSPECTION or BOOKS, &c. 
Pending an action by a corporation for 
tolls, the Court. will not grant leave 
to inſpe& the corporation muniments 
on the application of the defendant, 
a ſtranger to the corporation. 
Mayor, Ec. of Southampton v. Graves, 


T. 40 G. 3. Page 590 


INSURANCE. 
1. Commiſſioners appointed by the 
Crown under the os 35 G. 3. c. 80. 
which enabled them © to take into 
their poſſeſſion and care all Dutch 
. ſhips and effects detained or brought 
into the ports of Great Britain, and to 
manage ſell and diſpoſe of the ſame to 
the beſt advantage accordin 
inſtructions they ſhould receive from 
his Majeſty and the Privy Council,” 
may inſure in their own names ſuch 
ſþips and effects after ſeizure. abroad 
and while they are in tranſitu to this 
country, 
G. 3. 
2. A truſtee or conſignee may inſure, 
| &c. ib. 
3. So may a prize agent. . 
4 So may the copton of a ſhip ſeized 


as prize. Boehm v. Bell, H. 39 G. 3. 
21s 154 
At common law a perſon might have 


inſured, without having any intereſt 

in the ſubject inſured. ; 13 

6. Aud the ſtat. 19 G. 2. c. 37. which 
prohibits ſuch an inſurance, only ap- 
Plies to ** ſhips, belonging to his Ma - 
jeſty or any of his ſubjects.“ ib. 
7. If there be any illegality in the com- 
mencement of an integral voyage, 
and an inſurance be effected on the 
latter part of the voyage which taken 
by itſelf would be legal, ſtill the aſ- 
ſured cannot recover un the policy. 
. v. Maryait, M. 39 G. 3. 31 
8. The captors of a ſhip, ſeized as prize, 
are not entitled to a return of pre- 
mium, (paid for inſurance, ) although 
it be afterwards adjudged to be no 
prize, and reſtitution be awarded to 
the owners by the court of Admiralty. 
Boehm v. Bell, H. 39 G. 3. 154 
A ſentence of a foreign court of Ad- 


9. 
miralty is only eoncluſive here, in an 


Crauford v. Hunter, M. 39 
1 


The | 


— 


to the 
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action on a policy of inſurance, as to 
the expreſs ground of the ſentence, 
but not as to any of the premiſes 
(noticed in the conſideration part of 
the ſentence) that led to the adjudi- 
cation. Chriſtie v. Secretan, E. 39G. 3. 
| Page 192 

10. A warranty, that the property was 
Daniſh ( Denwark N then a neutral 
power) in a policy of inſurance on 
ſhip and goods was holden to be con- 
cluſively diſproved by a ſentence of a 
court of Admiralty condemning the 


ſhip and cargo, becauſe the maſter and 


crew had broken their neutrality in 
the courſe of the voyage inſured by 
forcibly reſcuing the ſhip which had 
been ſeized Ws carried into port by 
a belligerent Power for the purpoſe of 
ſearch. Garrels v. Kenſington, E. 39 
„ =, 230 
11. Any forfeiture of neutrality by the 
wilful act of the aſſured, or of the 
maſter &c, after. the commencement 
of the voyage inſured, is a breach of 
ſuch- warranty, ib. 
12. A ſentence of condemnation of a 
Britiſb ſhip (which had been captured 
by a French privateer and carried in- 
to Bergen in Norway by the French 
Conſul at Bergen) is an illegal ſentence: 
and if after ſuch a ſentence the owner 
re-purchaſe his ſhip at a public auc- 
tion at Bergen, he cannot recover the 
money ſo paid from the under - writer. 
Havelock v. Rockwood, T. 39 Geo. 3: 
; 5 
13. A warranty of neutrality in a policy 
of inſurance 1s not falſified by a ſen · 
tence in a dere court of Admiralty 
condemning a ſhip for navigating con- 
trary to the ordinances of that bel- 
ligerent State, to which the neutral 
country had not aſſented. Pollard v. 
Bell, H. 40 G. 8 5 434 
14. Trading with an enemy, without 
the King's licence is illegal. And 
therefore it is illegal for a ſubject in 
time of war, without the King's li- 
cence, to bring even in a neutral ſhip 
goods from an enemy's port, which 
were purchaſed by his agent, reſident 


in the enemy's country, after the 
commencement of hoſtilities; although 


it may not appear that they were 
pare 
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purchaſed of an enemy. Potis v. 
Bell, in error, E. 40 G. 3. P. 548 
15. If a ſhip be inſured * at and from 
A. to B,“ and there be any illegality 
in the traffic during her ſtay at 4., 
the aſſured cannot recover on the 
policy for a loſs happening between 
A. and B. Bird v. Appleton, E. 40 
G. 3. | 562 
16. Goods may be inſured though pur- 
chaſed with the proceeds of a former 
illegal cargo. ib. 
17. An inſurance on a ſhip for a 
particular voyage is legal, though ſhe 


0 


may have done ſome act in a former | 


voyage for which ſhe was liable to 
ſeizure. ib. 
18. A warranty of neutrality in a policy 
of aſſurance is not falſified by a ſen- 
tence of a foreign court of Admiralty 
condemning a ſhip for navigating con- 
trary to the ordinances of that belli- 
gerent State to which the neutral 
country had not aſſented. ib. 


INVENTION, 


See PATENT. | 


1 — — 


J. 


JUDGMENT, 
See InDiIcTMENT, No. 1, 2. In- 


SURANCE, No. 9. 12, 13. 18. 
PRACTICE, No. 18. SETT OFF. 
No. 1. | 


If the plaintiff enter up judgment in 


debt on a mutuatus, on a warrant of 
attorney to enter up judgment in 


% debt on bond,” the Court will ſet | 


it aſide as irregular, - Paris v. Wilkin- 
fon, H. 39 G. 3. 153 


JURISDICTION, 
Se Bait, No. 5. Cours or Con- 
"$CIENC®; No. I, 2, Prrapixc, 
No. 6. REMO VAT, Order of, 
; No, 2. N 


1. By the 10 & 11 VV. 3. e. 8. the pro- 
pn of navigation ſhares in the 


iver Tone are created a corporation, 
| | 
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having certain funds, and are direct 


ed to keep an account of their receipts 
and diſburſements, which are every 
year to be examined flated corrected and 
allowed by the Biſhop of Bath and I. 
and the Juſtices of the Peace for the 
county of Somerſet at their firſt 
general quarter ſeſſions after a certain 
day, at which time they are to dire& 
a diſtribution of the ſurplus profits, if 
any: Under this act the faltices at 
ſeſſions in one year have no autho- 
rity to reviſe or correct any errors in 
the accounts upon which a balance 
was ſtruck and allowed in any pre- 
ceding year. R. v. The Conſerva- 
tors of the River Tone, T. 39 G. 3. 

| Page 286 

2. If manifeſt injuſtice has been done by 
the allowance of the accounts in any 
former year, the only remedy is in 
Chancery. /b. 291 
3. But even that Court will not correct 
every error in an account of long ſtand- 
ing. | 292 
4. The Stat. 37 G. 3. c. 112, authoriſed 
the Juſtices of the Peace at the 
firſt or ſecond general quarter ſeſſion 
or general ſeſſion to be holden after 
the paſſing of the act, or ſome adjourn- 
ment thereof,“ to diſcharge infolvent 
debtors under certain circumſtances. 


The Juſtices in S. at an adjourned 


ſeſſion held juſt after the act paſſed, 
the adjournment being of a ſeſſion 
holden before the a& paſſed, ordered 
the keeper of the Sheriffs priſon to 
diſcharge an inſolvent ; held, 1ſt, that 
the adjourned ſeſſion had no juriſdie- 
tion; 2dly, that the officer was not 


juſtified in obeying the order of ſeſ- 


fion ; 3dly, that the Sheriff was an» 
ſwerable in damages to the plaiatiff, 
at whoſe ſuit the inſolvent was in cuſ- 
tody, for the act of the gaoler in diſ- 
charging the inſolvent. Brown v. 


Compton, H. 40 G. 3. 424 
5. The Court of B. R. will not mitigate 
a fine impoſed by an inferior Court, 
the record whereof is removed there by 
certiorari, R. v. Loveden, T. 40 * 3. 

| 1 „ 15 
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L. 


LANDLORD AND TENANT, 
Ser PaxnTyYy Walt. Us and Occv- 
PATION, | 


1. Though by the ſtatute of frauds it is 
enacted that all leaſes by parol for more 
than three years ſhall have the effect 
of eftates at will only, ſuch a leaſe 
creates a tenancy from year to 
year, Clayton v. Blakey, M. 39 G. 3. 

| Page 3 
2. If a leflee, who has covenanted not 
to let, ſet, aſſign, transfer, make 

| over, barter, exchange, or otherwiſe 
part with the indenture &c.,” with a 
proviſo that the landlord may in ſuch 
caſe re-enter, give a warrant of at- 
torney to confeſs judgment, on which 
the leaſe is taken in execution and 
ſold, it is not a forfeiture of the leaſe, 
unleſs the warrant of attorney be 
ven for the expreſs purpoſe of hav- 

ing the leafe taken in execution. Doe 
d. Miichinſon v. Carter, M. 39 G. 3. 


7 

3. But if the warrant of attorney be 
wen expreſsly for that purpoſe, it is 

in fraud of the covenant, and a for- 
feiture of the leaſe. Doe d. Mitchinſon, 
v. Carter, T. 39 G. 3. 300 
4. To an action by a leſſor for a breach 
_ of covenant on an indenture of leaſe 
in not repairing &c. the leſſee can- 
not plead in bar that the leſſor had 
only an equitable eſtate in the pre- 
miles, for that is tantamount to a plea 

ol nil habuit in tenementis. But ſem- 
ble the leſſee is not eſtopped from 
ſhewing that the leſſor was only ſeized 
in right of his wife for her life, and 
that ſhe died before the covenant 


broken; becauſe an intereſt paſſed | 


by the leaſe. Blake v. Fofter, H. 40 
OE 487 


LEASE, 
WALL. 


-LEVANCY An COUCHANCY, |. 


See Common, 


RDAND TENANT. PARTY 


FP 


| 


AN INDEX TO THE PRINCIPAL MATTERS. 


LIBE L. 


1. The Court refuſed to grant a criminal 
information againſt a bookſeller for 
printing a report of the Houſe of 
Commons, though it reflected on the 
character of an individual. R. v. J. 
Wright, T. 39 G. 3 Page 293 

It is neither the ſubject of a criminal . 
proſecution nor of an action to publiſh 
a true account of the proceedings in 


parliament or of the courts of juſtice. 
| 1b. 298 


 LIBERUM TENEMENTUM, 


See EvivenCE, No. 7. 


LIE N, 
See PRACTICE, No. 25. 


1. Under alimitation in a marriage ſet- 
tlement to the huſband for life, then 
to the wife for life, then to the heirs 
of the body of the wife, and their 
heirs, the wife takes an eftate tail. - 
Alpaſs v. Wathins, E. 40 G. 3. 516 

2. And though it was recited in the 
deed that the huſband's father con- 
veyed in conſideration of the marriage, 

and „, for ſettling and eſtabliſhing 
the lands &c. to the uſes thereafter 
expreſſed,” and ſubſequent uſes were 

added in the deed; B. R. would * 
take notice of the legal eſtate. ib. 


LORD*s ACT, 

1. When a debtor is in execution at 
the ſuit of ſeveral plaintiffs on a joint 
debt, one of them may give a note 
for the weekly payments of 3s. 64. 
under the Lord's act, ſigned by him 
alone © for himſelf and partners.“ 
Meux v. Humphry, M. 39 G. 3. 25 

2. But when ſeveral execuiors te plain - 
tifs, they muſt all fign ſuch a note. 
Lepine v. Bayley, T. 39 G. 3. 325 


AN INDEX TO THE PRINCIPAL MATTERS. 


| 


M. 
MANDAMUS. 


See ConvicTion, No. 11. REMOVAL 
FROM OFFICE. 


MANUFACTURE, 
See PaTENT, © | 


MARRIAGE SETTLEMENT, 
See LIMITATION, No. 1. 


N. 
NAVIGATION, 


See JURISDICTION. 


NEWCASTLE, 
Sce CourRTs or CONSCIENCE, 
$5 


NOT GUILTY, 


See Evivexce, No. 7. 


NOTICE, 


See PRAcTICE, No. 15, 16. 


NUISANCE, 
See INDICTMENT, No. 1, 2. 


No. 


O. 
OBLIGOR, 
See Covenant, No. 1, 2. 


OFFICE, 
See PRIZEB. PROMOTION. 
FROM Ore1ce, 


REMOVAL 


1. A ſale (by the owner) of the com- 
mand of a ſhip employed in che Zaft 

| — Company's ſervice, without the 
nowledge of the Company is illegal; 
and the contract of ſale cannot be the 
foundation of an action. Blachford v. 
Preſton, H. 39 G. 3. Fage 89 


2 
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the ſale of certain offices. Page 92 
3. It is alſo illegal to ſell many other 
public offices not within the Stat. 5. 
& 6 Ed. 6. | ib. 94 
4. But offices not within that Statute 
may be ſold, provided the ſale takes 

lace with the conſent of thoſe who 

ave the power of appointment. ib, 
5. An officer of the cuſtoms is exempted 
from ſerving the office of overſeer of 
the poor, though he has not his writ 
of privilege at the time. R. v. Warner, 
M. 40 G. 3. 375 


O VERSE ER, 
See Orvice, No. 5. | 


OYER. 

The party demanding oyer has as many 
| pleading days to plead after oyer is 
granted as he had when it was de- 


manded, VMebber v. Auſlin, M. 40 
G. 3. | 356 
P. 

PARLIAMENT, 


Sce Houssz or Lox Ds. LIIEI. 


PARTY WALL. 

1. The leſſor of a houſe at rack-rent 
(there being no other: perſon entitled 
to any kind of rent) is liable to con- 
tribute to the expences of a party 

wall under Stat. 14 G. 3. c. 78., 
though the leſſee has improved the 
houſe demiſed. Beardmore v. Fox, 

E. 39 G. 3. * 214 

2. The tenant of a houſe covenanted in 


roportion of ſupporting repairin 
rad acetic all A Goth walls &c. — 
to pay all taxes duties aſſeſſments and 
impolitions parliamentary and pa- 
rochial ; it being the intention of 
the partes that the landlords ſhould 
receive the clear yearly rent of 60/7, 
in net money, without any deduction 
whatever.” During the leaſe the pro- 


prietor of the adjoining houſe built a 


F 


2. The Stat. 5 & 6 Ed. 6. prohibits 


his leaſe to pay a reaſonable ſhare and 
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party wall between that houſe and the : | 
houſe demiſed, under the Stat. 14 6 PAYMENT. 

The plaintiff covenanted to carry a 


3- c. 78. held that the tenaat, (not 
the landlord) was bound to pay the 
moiety of the expence of the party 
wall. Barrett v. The Dut: of Bedford, 
T. 40 G. 3. Page 602 


: PATENT, 

1. A patent was granted by the crown 
tor "fourteen years to 4. for his 
„ method of leſſening the conſump- 
tion of ſteam and fuel in fire engines;“ 
the ſpecification ſlated 
* method conſiſted of the following 
principles,“ (deſeribing the mode in 


which thSfe principles were applied 


to the purpoſes of the invention; 
afterwards an act of parliament s 
paſſed to extend the patentee's term, 
the title of which was an act for vefting; 
the ſole property &c. of certain 
ſteam engines called fire engines of 
his invention &c.*” and, after re- 
citing that the patent was * for mak- 
ing and vending certain engines' by 
him invented for leſſening the con- 
ſumption of ſteam and fuel in fire 
engines“ & c., it granted him the ſole 
right of © making and ſelling the ſaid 
engines ;” held that the invention 
was the ſubject of a patent, and (the 
patentee having in his ſpecification 


deſcribed his invention) that the right 


of the patentee under the patent and 
act of parliament was valid. Horn- 
Blower v. Boulton, in Error, H. 39 
0.3. 3 95 
The proviſo in the Stat. 21 Juc. 1. 
c. 3. /. 6., which enables the Crown 
to grant patents for new manufac- 
tures,” does not authoriſe the grant- 
ing of a patent for mere principles, 
ſemb. Os 
. A patent pay be granted for an ad- 
dition to an old invention, 95 


2. 


i 


PAYING MONEY INTO COURT, | 


See Cos rs, No. 2. 5. 


The defendant cannot pay money into 
court, on the common rule, in an 
action for delapidations. Sa#t v. Salt, 


M. 39 G. 3. 47 


that the 


— 


cargo of pilchards to Ancona on freight, 
and the defendant covenanted to pay 
or cavſe to be paid the freight there 
on delivery of the cargo. On plea 
of payment, held it was no payment 
that the defendant's agent at A. gave 
e biil on the defendant 
in England, initead of money, which 
bill the plaintiff received without 
objection: though the defendant's 
agent was indeed io the defendant 


at the time in mere money than the 


amount of ſuch bill, and ought to 
have paid the freight himſelf, (which 
fact however was mot known to the 


plaintiff) and the defendant after- 
terwards refuſcd payment of che bill. 
Tapley v. Mariens, H, 40 G. 3. 

„ Page 451 


P4E'L' OT 


See THAMES. | | 


PLEADING, 

See ACTION on The CASE, No. 3, 4. 
AwaRD, No. 2. CovEenanT, No. 
I, 2, 3. INDicTMENT, No. 3. Ix- 
FANT, No. 2. PRAcricz, No. 6, 
7. 11. 


1. Though the proprietor of tithes leave 


them on the land more than a reaſon- 
able time after they are fet out, and 
after he has notice that they are ſet 
out, the owner of the land cannot 
juſtify in treſpaſs turning in his cat- 
tle upon the land to depaſture it in 
the uſual courſe of huſbandry, where- 
by the cattle conſumed the tithes. 
Williams v. Ladner, M. 39 G. 3. 72 
In ſuch a caſe the owner's remedy is 
either by diſtreſs or act ion. ib, 
. To treſpaſs for an aſſault and battery, 
the defendant may plead that the 
plaintiff with force and arms and with 
a llrong hand endeavoured forcibly to 
break and enter the defendant's cloſe, 
whereupon the defendant refiſted and 
oppoſed ſuch entrance ©, and if any 
damage happened to the er it 
was in defence of the poſſeſſion of the 
ſaid cloſe. Weaver v. Buſh, M. 39 
G. 3. 78 
Pe 4. The 
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4. The plaintiff after obtaining judg- 


ment on demurrer, in debt on bond 


conditioned to pay an aunuity, mult 
aſſign breaches on the record under 
the Stat. 8 & 9 . 3. c. 15. . 
Malcot v. Goulding, II. 39 E. 3. 
Page 126 

5. After oyer of the condition and non 


eſt factum pleaded to debt on bond, | 


on which iſſue is joined and notice of 
trial given, the plaintiff may enter 
a ſuggeſtion on the roll, and aſſign 
breaches purſuant to the Stat. 8 & 9 
W. 3. c. 11. Etlerſey v. Fackſon, 
E. 39 G. 2 
6. In caſe for reſcuing a debtor taken 
on meſne proceſs ſued ont of the 
Palace Court, it was holden not to be 
a ſufficient ground for arreſting the 
judgment that it was not alleged that 
the cauſe of action in the inferior 
court aroſe within the juriſdiction, or 
that it was not alleged that the party 
below did not appear at the return 
of the writ. Bentley v. Donnally, H. 39 
E. 3. 127 
7. In an action for conſequential damage 
from ſlander imputing incontinence 
to the plaintiff, it is enough to ſtate 
that he was employed to preach to a 
diſſenting congregation at a certain 
licenſed chapel ſituate at A., that he 
derived conſiderable profit from his 
reaching, and that by reaſon of the 
candal “ perſons frequenting the 
chapel had refuſed to permit him to 
preach there and had diſcontinued 
iving him the profits that they uſual- 
y had and otherwiſe would have 
given,” without ſaying who thoſe 
perſons were or by what authority 
they excluded him, or that he was 
preacher duly qualified according to 
the Stat 10 An. c. 2. Hartley v. Her- 
ring, H. 39 G. 3. 130 
8. To aſſumpſit by ſeveral partners, the 
defendant may plead the bankruptcy 
of one of them in bar. Echhardt v. 
Wilſon, H. 39 G. 3. | 140 
9. In a plea of alien enemy the defen- 
dant mult ſtate that the plaintiff was 
born in a foreign country at enmity 


with this country, and that he came | 
here without letters of ſafe conduRt | 


4 


* 
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from the King. Caſſeres v. Bell, N. 
39 G. Page 166 
10. In an action of covenant for quiet 
enjoyment, the plaintiff may flate 
generally that 4. B. lawſully claiming 
title under the defendant entered on 
the plaintiff by virtue of ſuch title, 
without ſetting forth the particulars 
ol A. B.'s title. Hodgſon v. The E. J. 
Company, T. 39 G. 3. 278 
11.“ Non infregit convetionem”? cau- 
not be pleaded where the plaiatiff aſ- 
ſigns a breach (as above) adding, 
and ſo the defendant did not keep 
his covenant.“ ib. 
12. A plea of molliter manus impoſuit, 
in order to turn the plaintiff out of 
the defendant's houſe where ſhe con- 


[ tinued againſt his will, is no anſwer 


to a charge againſt the defendant for 
ſtriking the plaintiff repeated blows 
and with great force and violence 
knocking her down ſeveral times. 
Gregory v. Hill, T. 39 G. 3- 299 
13. To debt on bond, conditioned that 
one B. R. ſhouid account for and pay 
over to the plaintiffs, as treaſurers of 
a charity, fic voluntary contribu- 
tions as he ſhould colle& for the 
uſe of the charity, the defendants 
pleaded general performance : the 
plaintiff replied that B. R. had re- 
ceived divers ſums, amounting to a 
large ſum, viz. 100 ] from divers per- 
ſons for divers voluntary contributions for 
the uſe of the ſaid charity, which he 
had not accounted for or paid over 
&c.; held on ſpecial demurrer that 
the replication was ſufficiently certain. 
Barton v. Webb, HN. 40 G. 3. 459 
14. A defendant in an information in 
nature of quo warranto may plead 
ſeveral pleas under the Stat. 32 G. 3. 
c. 58, though he do not plead (in oue 
of them) the plea of limitation of time 
thereby given. R. v. Autridge, II. 
400. 3 467 
15. Ancient demeſne muſt be pleaded 
within the firſt four days of the term. 
Denn v. Fenn, 1. 40 G. 3. 474 


16. To an act ion by a leſſor for a breach 
of covenant on an indeuture of leaſe 
in not repairing &. the leſſee can- 


not plead in bar that the leſſor had 
1 only 
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only an equitable eſtate in the pre- 


miſes; for that is tantamount to a | 


lea of nil habuit in tenementis. But 
emble the leſſee is not eſtopped from 
ſhewing that the leſſor was only ſeiſed 
in right of his wife for her life, and 
that ſhe died before the covenant 
broken; becauſe an intereſt paſſed by 


the leaſe. Blake v. Foſter, H. 40 
G. 3. : Page 487 
17. The defendant in a plea in abate- 


ment of miſnomer muſt give his ſur- 
name as well as his true chriſtianname, 
although his true ſurname be uſed in 
the declaration. Haworth v. Spraggs, 
E. 40 G. 1 | 515 
18. The plaintiff an agent having had 
the demands of his principals on the 
defendant aſſigned to him, and 
authority given him to ſubmit the 
ſame to arbitration, does fo according- 
ly in conjunction with the defendant ; 
and a ſum being awarded to be paid 


to him as ſuch attorney, he may 


maintain an action for it in his own 
name againſt the defendant and need 
not, in ſet(ing forth the aſſignment 
to him from his principals, (by virtue 
of which he was authoriſed to ſubmit 
their demands to arbitration) make a 
profert of the fame in his declaration. 
Banfill v. Leigh, E. 40 G. 3. 571 
19. In juſtifying (in a plea to an action 
of treſpaſs) the uſe of a crane in a 
public wharf, it is ſufficient to ſay 
that it is “ a public open and lawful 
wharf,” without claiming the right 
by immemorial uſage ; for the public 
have a right to the uſe of ſuch quays 
and to the cranes erected thereon, 
paying the cuſtomary compenſation, 
Bolt v. Stennett, 7. 40 G. 3. 606 
20. It is no anſwer to a owe tender 
before the exhibiting of the plaintiff's 
hill, that the plaintiff had before ſuch | 
tender retained an attorney and in- 
ſtructed him to ſue out a latitat againſt 
the defendant, and that the attorney 
had accordingly applied for ſuch writ 
before the tender, which writ was 
afterwards ſued out. Briggs v. Cal. 
verley, 1. 40 G. 3. | 629 
21. A plea in abatement to the jurit- 
diction of the court beginning “ de- 
fendit vim et injuriam quando &c. 
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is good, Wilkes v. Williams, T. 40 
G. 3. Page 631 


POLICY, 


See INSURANCE, 


POOR RATE, 
See Cos rs, No. 6. 


1. The proprietors of tolls on a naviga- 
tion are to be rated to the poor in the 
pariſh where the tolls become due. 

R. v. The Staffordſhire and Worceſ- 

terſhire Canal Company, M. 40 G. 3. 

2 

Therefore where a navigation act = 
powered the proprietors to take a toll 

of ſo much per mile per ton for all 

goods ww along the canal ; held 

that they were rateable to the poor 

for the tolls in the different pariſhes 

where the * voyages finiſhed ; 

though for their convenience they 

were authoriſed 10 colle the tolls 

where they pleaſed, and did in fact 

collect them in other pariſhes. ib. 


POSSESSIO FRATRIS, 
See DEscEnT, No. 1. 


PRACTICE, 
e ArFipavirt. AFFIDAVIT TO 
HOLD TO BAIL. ATTORNEY. BAIL, 
BANK RU, No. 13. CosTs, No. 2. 


EJEcTMENT, No. 4, 5. InsPEc- 
T10N or Books &c. We, 
No. 1. Lord's Act. OvyeR, SET- 


OFF, No. 1. SuBPOENAa, No. 1. 


If the fourth day for perfecting bail 
be the laſt day of the term, and the 
bail be not perfected before the riſing 
of the Court on that day, an affign- 
ment of the bail bond to the plaintiff 
in the evening of that day is regular. 

Dent v. Weſton, M. 39 E. 3. 4 

. Bail zo the ſheriff are liable for the 
plaintiff's wvhole debt (without regard 
to the ſum ſworn to) and coſts, pro- 
vided they do not exceed the penalty 
of the bail bond. Stevenſon v. Cameron, 
M. 39 G. 3. | 28 

SS $f, i 
3. But bail to the adion are not liable 
beyond the ſum ſworn to and the 94"? 


ib. 
4. If 
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4. If the ſheriff diſcharge the defendant 
without taking a bail bond, the Court 
will not permit the latter to file com- 
mon bail on paying the ſum ſworn to, 
If the plaintiff have any claim on him 
beyond that ſum. Page 28 

5. If the ſheriff be once in contempt 

for not bringing in the body, that 
contempt is not purged by the de- 
fendant's ſurrendering on a ſubſe- 
quent day though before an attach- 
ment is moved for againſt the ſneriff. 
R. v. The Sheriff of Middleſex, M. 39 
G.. 2 

6. Under a Judge's order to plead if 
ſuably, the defendant can only put 
in a plca that goes to the merits. 
Simeon v. Thompſon, M. 39 G. 3. 71 


7. The plea of alien enemy is not ſuch 


a plea, ib. 


8. Where the declaration filed in the 
office before the defendant's appear- 
ance was indorſed filed conditionally 
and judgment afterwards ſigned for 
want of 2 plea, the Court held it re- 
gular, though the notice ſerved on 
the defendant was of a declaration 
generally. Cort v. Faques, M. 39 G. 3. 

9. Aſter notice of executing a writ AX 

enquiry on a judgment by default, it 
is too late for the defendant to object 
to the affidavit on which he was holden 
to bail, that it omitted to negative 
any tender of the debt in bank notes, 
as required by Stat. 37 GE. 3. c. 45. 
Dęſborougb v. Copinger, M. 39 G. 3. 

; ib 


10. Such an objection muſt be made 


within a reaſonable time. ib. 
11. The rule to plead to an amended 
declaration muſt be a four days” rule. 
Barton v. Moore M. 39 G. 3. 87 
12. If the principal be ſurrendered in 
time, but the bail omit to give re- 
gulzr notice of it to the plaintiff, in 
conſequence of which he proceeds 
_ the bail bond, the bail may ap- 
ply to ſet aſide the proceedings on 
| 1 of coſts even after execution 


vied and the money is in the ſheriff's \ 


hands. Lepine v. Barratt, E. 39 G. z. 

| 222 

13. A writ, directed to the ſheriff of 
Northumberland, may be ſerved in 


Newcaſile-upon-Tyne. Buſby v. Fearon, 
E. 39 G. 3. 
14. A plaintiff may ſue in this court for 
a debt under 40 s., if he cannot ſue 


in any inferior court. ib. 


15. If a cauſe be made a remanet, it is 
not neceſſary to give a new notice of 
trial. Packs v. Mayer, E. 39 G. 3. 

8 245 

16. But ſuch new notice muſt be given 
when the trial has been put off to the 
next Sittings or Aſſizes by rule of 
court. ib. 
17. If after iſſue joined and notice of 
trial given the plaintiff enter a ſug- 
eſtion on the roll and aſſign breaches 
under Stat. 8 & 9 V. 3. c. II, he 
cannot deliver the ſecond iſſue without 

a judge's order. Etherſey v. Fack/on, 
E. 39 G. 3. — . B55 
18. A warrant of attorney to enter up 
judgment having been given to . 
who died in the vacation, the Court 
refuſed to let 4's executor enter up 
judgment thereon in this term. Core 
v. Allaway, E. 39 G. 3. 257 
19. Where bail are put in in due time, 
an exception muſt firſt be entered be- 
fore the ſheriff can be ruled to bring 
in the body; and the adding of bail 
aſterwards does not ſuperſede the ne- 
ceſſity of ſuch exception before an at. 
tachment can iſſue againſt the ſheriff 
on account of the added bail not 
having juſtified in time. R. v. 7 he 
Sheriff of Middleſex, E. 39 G. 3+ 258 
20. The Court referred it to the Mal- 
ter to compute what was due for 
rincipal and intereſt on a mortgage, 

in an action of covenant. Berthen V+ 
Street, 7: 39 G. 3. 326 
21. After judgment by default in an 
action of covenant of non-payment 
of rent, the Court referred it to the 
Maſter to ſee what was due to the 
plaintiff, Byrom v. Fohnſon, M. 40 
G. X 410 


22. But a ſimilar application was refuſed 


on an interlocutory judgment in debt 
on a judgment orought on a bill of 
exchange. Melſon v. Sheridan, M. 
40 C. 3. 3 395 
23. This Court will not diſcharge a de- 
fendant out of cuſtody on filing com- 
mon bail, on the ground that the 
plaintiffs 


1 


Page 235 


| 
i 
4 
| 
} 
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plaintiffs-at whoſe ſuit he was arreſted 


were aſſignees under a commiſſion of 


bankrupt ſued out above three years | 


ago againſt the defendant, under 
which they had received dividends, 
Oliver v. Ames, M. 40 G. 3. Page 364 
24. But the Court ſuſpended the exe- 
eution of the rule on the ſheriff to 
bring in the body to give the defend- 
ant time to make an application to the 
Lord Chancellor for relief. ib. 
25. The plaintiff, having charged the 
defendant in execution, died; the de- 
fendant's wife took out adminiſtration 
to the plaintiff; then the Court or- 
dered the defendant to be diſcharged 
out of cuſtody, ſaying that the plain- 
tifPs attorney had no lien on the judg- 
ment for his coſts. Pyne v. Erle, M. 
40 G. 3. 407 
26. Plaintiffs cannot ſue out a writ as ex- 
ecutors and declare in their own right. 
Douglas v. Irlam, M. 40 G. 3. 416 
27. When the rule to bring in the body 
expires the laſt day of term, the bail 
have the whole of the firſt day of the 
next term to juſtify ; and if the de- 
fendant ſurrender in diſcharge of his 
bail on any part of that day the ſhe- 
Tiff cannot be attached for not bring- 
ing in the body. R. v. The Sher; 
of Middleſex, H. 40 G. 3. 404 
28. If defendant ſuffer plaintiff to file 
common bail for him under the ſta- 
tute, the latter may upon the expira- 
tion of the rule to plead fign judg- 
ment for want of a plea, without any 
demand of a plea. Pall v. Renale, 
H. 40 G. 3. 465 
29. Ancient demeſne muſt be pleaded 
within the firſt four days of the term. 
Denn v. Fenn, H. 40 G. 3. 474 
30. Where a priſoner files a plea as of 
a term prior to that wherein regularly 
he is called upon to re he muſt 
give notice to the pla ſuc 
plea pleaded, otherwiſe the plaintiff 
ſign judgment as for want of a 
plea. Parkinſon v. Thompſon, J. 40 
. 596 
1. The plaintiff may ſue out a writ 
" againlt the bail, on their recognizance 
on the return day of the ca, ſa. n 
the principal. Shivers v. Brooks, J. 


40 G. 3. 628 


may 
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—_ 


intiff of ſuch | 


32. It is no objection to an affidavit that 
it was ſworn before a commiſſioner 
who was employed as clerk to the at- 
torney in the cauſe in his character 
of clerk to the commiſſioners for the 
fale of the land tax. Goodtitle d. Pye 
v. Badiitle, T. 40 G. 3. Page 638 
33. The ſame perſons = were bail in 

B. R. may juſtify again as bail upon 
a writ of error returnable in parlia- 
ment. Martin v. Fuſlice, 7. 40 G. 3. 

6 
34. A declaration may be delivered 
againſt a priſoner in the vacation. 
cron v. Edwards, T. 40 G. 3. 643 
35. The Court will not refer it to the 
Maſter (after judgment by default) 
to compute what is due for principal 
and intereſt on an affidavit ſtating that 
the action is brought to recover the 
amount of a promiſſory note, unleſs 
it a7pear on the declaration that ſuch 
is the cauſe of action. Oſborne v. 
Road, . 40 G. 3. 648 


PREMIUM. 
See InSURANCE, No. 8. 
PRESCRIPTION, 
See PRIVILEGE. © . 
PRINCIPAL axv AGENT, 
See PAYMENT, No. 1. | 


->PRISON;: i 

1. The houſe of correction for the coun- 
ty of Middleſex, adapted to the ſe- 
parate reception of felons, purſuant 
to the Stat. 22 Geo. 3. c. 64. and 
other acts, is a legal priſon for the 
ſafe cuſtody of perſons under a charge 
of high treaſon. Ex parte T. Evans, 
H. 39 G. 3. T 172 
2. All the priſons in the kingdom are 
the King's priſons. 7b. 176 
3. The hulks and penitentiary houſes 
are appointed by particular ſtatutes 
_ particular deſcriptions of convicts. 
40, ues" is} 177 


PRIVILEGE, 
See ATTORNEY. BANKRUPT, No. 10. 
Hos or Lon ps. OFFICE, No. 5- 


1. Where 
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2. Where an immemorial * is 


claimed for all the officers of a court; 
and new officers are made within time 
of legal memory, they alſo fall within 
the privilege. Wilkes v, Williams, T. 
40 G. 3. Page 631 


2. The privilege of the officers of the | 


court of Chancery to be impleaded in 
their own court, by proceedings in 


the Peary Bag Office, acknowledged. 
th. 


P:-R:1 Z E. | 

1. The captain of a ſhip actually on 
board at the time of a capture is 
entitled to prize-money, though un- 
der arreſt at the time, and though 
another officer be on board to take 
the command of the ſhip. Lumley v 
Sutton, E. 39 G. 3. 8 +1534 
2. Suſpenſion from office does not de- 
prive the officer from prize- _— 
ib. 


\ PROMOTION. 
1. Mr. Richards had a patent of prece- 


dence. 182 


2. Mr. Vuughnn, made a Serjeant. 16, 
3: Mr. J. Le Blanc, Jadge of B. R. in 


room of Mr. J. Aſbhurſt. 259 
4. Mr. Lens and Mr. Bayley, made Ser- 
jeants. ib. 


5. Sir Fohn Scott, Attorney General, 
created Lord Eldon, appointed C. J. 
of C. B. vice Eyre, Lord C. J. de- 
ceaſed. 421 

6. Mr. B. Chombre, Baron of the Ex- 
chequer on the reſignation of Mr. 
Baron Perryn. ib. 

7. Sir Jobn Mitford, Solicitor General 
made Attorney General vice Lord 
Subs. 422 

8. Mr. Grant C. J. of Cheſter made So- 
licitor General and Knighted. ih. 

9. Mr. Mansfield ſucceeded Mr. Grant, 


as C. J. of Cheſter. 422 
10. Mr. Park appointed King”: 8 Coon 
el ib. 
11. Mr. Bel made a Serjeant. ib. 


12. Mr. Baron Chambre appointed a 
Judge of C. B. on the death of Mr. 
Juſtice Buller. 587 
23. Mr. Graham, Attorney General to 
the Prince of Males ſucceeded Mr. 
Vor-. VIII. ; 


Juſtice Chambre as a Baron' of the 
Exchequer, and was knighted: 


Page 587. 


14. Mr. Gibbs, King's Counſel an So- 
licitor General to the Prince of Wales, 
was made Attorney General to his 


Ws Highneſs. Kt Nh. 
Mr. Suiton was appointed Solicitor 
"ok to the Prince. ib. 


16. Mr. Sutton, Mr. Alexander, and 


Mr. Nomilly were appointed N s 
Counſel. F 


17. Mr. On/ſlow was made a genen. 
ib. 


PURCHASER. 


Under a limitation in a marriage ſettle- 


ment the Court held that the wife 


took an eſtate tail; and though it 
was recited in the deed that the huf- 
band's father conveyed in conſidera- 
tion of the marriage and“ for ſet- 
tling and eſtabliſhing the lands &c. 
to the uſes therein after expreſſed,” 
and ſubſequent uſes were added in the 
deed; yet a court of law would only 
take notice of the legal eſtate: and 
the huſband and wife having levied 
a fine, and having agreed to ſell the 
eſtate to a purchaſer, from whom they 
had received part of the purchaſe- 
money, tne Court would not permit 
the purchaſer to recover back the de- 
poſit money in an action for money 
had and received. Alpaſs v. — 
E. 40 G. 3, 516 


* l 
QUALIFICATION,” . 


See Conve No. 2. U Con vo- 
RATION, No. 1. Fire tifwre, 
QUAY-PUBLIC: 
1. Public quays are in the nature wy 
public hiphway3z the public have a 
right to the uſe of them; and-alſo to 


the cranes erected thereon, paying 


what is cuſtomary for the fte 
v. Stennett, T. 40 G. 3. 606 
4 82 ; X'x 11 re =": In 


4 
; 
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2. In juſtifying (in a plea to an action 
of treſpaſs) the uſe of a crane in a 
public wharf, it is ſufficient to ſay 

that it is“ a public open and lawful 
wharf,” without claiming the right 
by immemorial uſage. Page 606 


QUO WARRANTO, InrozmartioN 
IN NATURE OF, 
Sce CorroraTion. PLEabins, 


No. 14. 


R. 
RANSOM. 


1. The ſtatutes prohibiting ranſoms, 
being remedial acts are to be con- 
ſtrued liberally. Zovelock v. Rockaword, 
S290. 4. | 277 

2. A ranſom may take place on ſhore, 
in a neutral country, as well as on the 
high ſea. ib. 

3. It is not neceſſary that an hoſtage 
ſhould be given to conltitute a ranſom. 


ib. 


E, 
See Poor-RATE. 


RECOGNIZANCE, 
See CosTts, No. 3. | 
1. Under the Stat. 5. G. 2. c. 19. / 2. 
the party removing a conviction here 
by certiorari muſt enter into a recog- 
nizance with two ſurcties in the en- 
tire ſum of 50 J. R. v. Dunn, E. 39 
G. 3. 217 
Their entering into a recognizance 
in 25 J. each, is not a compliance 
with the directions of the Statuie. 76. 
3. Whether the party removing a con- 
viction by certiorari under Stat. 5 Ann, 

c. 14. /. 2. ſhould give a bond to the 
proſecutor for payment of coſts &c. ? 
Qu. ib. 218 n. 


REMOVAL From OFFICE. 
1. A party mult be ſummoned to an- 
ſwer to the charge before he is re- 
moved from his office. R. v. Or. Ga 


kin, E. 39 G. 3. 209 
+8 | 
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2. And that fact mull be ſlated in a re- 
turn to a mandamus, to reſtore him. 

; 5 Page 209 

3. So it ſhould appear in fuch a return 
that the body removing had proved the 
charge for which the party was re- 
moved. R. v. The Faverſham Fiſh- 
ermen Company, M. 40 G. 3. 352 
4. It is not ſufficient to ſtate merely 
that he was preſent when the charge. 
was made, and did not deny it. ib. 


REMOVAL; ODER or. 
1. An unmarried woman may be re— 
moved to the place of her ſettlement, 
on account of her being pregnant, 
under Stat. 35 G. 3. c. 101. / 6., 
even though ſhe be reſiding under a 
certificate from her own pariſh. R. 
v. The Inhabitants of Great Yarmouth, 
M. 39 G. 3. | 68 
2. If it do not diſtinctly appear on an 
order of remov#l that the juſtices who 
made it had juriſdiction, it is a nullity, 
and not merely voidable; and the pa- 
riſh, to which it is directed, may ob- 
ject to it at any diſtance of time 
though they never appealed againlt it, 
and though they have acted under it for 
twenty years. R. v. The Inhabitants 
of Chilverſcoton, H. 39 G. 3. 175 
3. The Quarter Sefliong can only amend 
an order of removal as to mere de- 
fects or wants of form, under ſtat. 
5 G. 2. c. 19. ib. 181 
If a feme covert be removed by an 
order of two jullices from A. to B., 
deſcribing her as ©* <vidow,” and there 
be no appeal againſt it, it is conclu- 
five as to her huſband's ſettlement as 
well as her own. R. v. The Inbabi- 
tants of Rudgeley, T. 40 G. 3. 620 


4. 


See LAN DLORD AND TENANT, No. 4. 


ROGUE anp VAGABOND, 


See COMMITMENT. 
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8. 


SESSIONS, 
See Cosrs, No. 6. JuRIisDICTION, 


No. 4. 


; SET-OFEF. | 
1. The Court will permit the defendants 
to ſet off a judgment, recovered by 
them againſt the plaintiff, againſt 
a judgment obtained by the plaintiff 
againlt them, though the plaintiff 
may alſo have a ſeparate demand on 


one of the defendants. Glaifter v. 
Hewer, M. 39 G. 3. Page 69 


SETTLEMENT, 
See REMOvAL, Order of. By APppREXN- 
TICESHIP, 


1. An apprentice agreed with his maſ- 
ter to purchaſe the remainder of his 
time, and that the indentures ſhould 
remain with the maſter until payment 
of the ſum ſtipulated, part of which 


only was paid ; before the expiration 
of the time he ſerved another maſter 
in a different pariſh forty days by the 
recommendation of his original maſ- 
ter: this was conſidered as a ſervice 
under the indentures, and gave the 
apprentice a ſettlement. R. v. The 
Inbabitanis of Chipping Warden, H. 
39 G. 3. | 10 
2. A defective contract of apprentice- 
ſhip cannot be converted into a con- 
tract of hiring and ſervice ſo as to 
gire the apprentice a ſettlement as a 
yearly ſervant by ſerving under it. 
KR. v. The Inhabitants of Laindon, M. 
40 C. 3. . 379 
3. Whether a contract be a contract of 
apprenticeſhip or of hiring and ſer- 


vice muſt depend on the intention of | 


the parties, which is to be collected 
from the whole of their Peg 
"24 _ 
4. The aſſent of two magiſtrates to a 
pariſh indenture is ſufficiently ſigni- 
ficd by one of them firſt ſigning it 
alone and being afterwards preſent | 
when the other ſigus it, ſo as to ena- 
ble the apprentice to gain a ſetile- 
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ment under it. R. v. The Inhabitants 

of Wawick, H. 40 G. 3. Page 454 
SETTLEMENT, 


y Birth, and with Parents.— 


A drummer under age entered into the 
ſame militia in which his facher was 
ſcijeant, and lived with his father, 
the latter receiving the ſon's pay; 
held that a ſettlement gained by the 
father during ſuch lime was communi- 
cated to the fon. R. v. The Inhabuants 
of Woburn, H. 40 G. 3. 479 


SETTLEMENT, 
See HirixG and SERVICE, No. 2, 3. 
—Ly Cerlificate,— 


A certificate granted by the pariſh of A. 
to the pariſh of B. acknowledging C. 
and D. his wife and their children to 
be their pariſhioners, is concluſive as 
between the pariſhes of A. and B.; 
though D. were not the legal wife of 
C. R. v. The Inhabitants of Ulle 
thorpe, H. 40 G. 3. 465 


SETTELEMENT. | 
See SETTLEMENT by APPRENTICE= 
SHIP, No. 2. 
y hiring and ſervice, 


1. The maſter, being obliged to leave 
his houſe ſeven days before the end of 

a year for which he had hired a ſer- 
vant, told the latter that he had no 
further occaſion for her ſervices, and 
paid her the whole year's wages ; the 
maſter would otherwiſe have kept 
her, and ſhe was unwilling to leave 
the ſervice : held a diſpenſation with 
the ſervice for the reſt of the year. 
N. v. The Inhabitants of St. Mary, 
Lambeth, E. 39 G. 3. 230 
2. If the ſon of a certiſicated perſon 
ſerve a year under a yearly contract in 
the pariſh granting the certilicate, 
and then return under age to the fa- 
ther's houſe for a ſhort time, aud 
then ſerve another year with another 
maſter under a yearly hiring in the 
certificated pariſh, he does not gain 
1 a ſet- 
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a a ſettlement in the latter pariſh. R. 
v. The Inhabitants of Ingeworth, M. 
40 C. 3. Page 339 

3. If a pariſh certificate be granted to 

A., and to B. and C. his children by 

name, the reſidence of B. and of his 
Family in the certificated pariſh is pro- 

: tected by it; and a fon of B. (not 
having been emancipated) cannot 

gain a ſettlement in the certificated 
pariſh by hiring and ſervice. R. v. 
The Inhabitants of Batheaſlon, H. 40 

6 


G, 3. | 4 
4- II caſes reſerved from the ſeſſions 
on this ſubject, the ſeſſions ſhould 
find as a fact whether in caſe of a 
hiring for a year and ſervice ſhort of 
that time the maſter diſpenſed with 
the ſervice before the end of the year, 
or whether there were a diſſolution of 
the contract by mutual conſent. R. 
v. 7 he Inhabitants of St. Peter of Man- 
croft in Norwich, H. 40 G. 3. 477 
5. But in the above caſe, when before 
the end of the year the miſtreſs aſked 
the ſervant whether ſhe choſe to go 
away on a certain day (within the 
year) aſſigning as a reaſon that ſhe 
had hired a new ſervant who wiſhed 
to come to her then, and the ſervant 
faid it was immaterial to her, and 
agreed to go then, which ſhe did, the 
Court thought that was evidence 
ſufficient to find an agreement to 


diſſolve the contract before the end of | 


the year. ib. 
SETTLEMENT, 
— By Marriage. — 


If a feme-covert be removed by an or- 
der of two juſtices from 4. to B., 
deſcribing her as ** widow,” and 
there be no appeal againſt it, it is 
concluſive not only as to her ſettle- 
ment, but alſo as to that of her huſ- 


band. R. v. The Inhabitants f 
Rudgeley, 7. 40 G. 3. 620 
+ SETTLEMENT, 
— Dy Office.— 


The pauper at an adjournment of a 
8. Bas ed holden 16th. November 
1792 was appointed to an annual 
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office © for one year thence next en- 
* ſuing or until he ſhould be lawfully 
« difcharged ;** which office he exe- 
cnted until the adjournment of an- 
other Court Leet holden iſt November 
1793, held he did not thereby gain a 
ſettlement. R. v. The Inhabitants of 
Bow, H. 40 G. 3. Page 445 


| SETTLEMENT, 
y a Tenement of 10l. per Annum.— 


| 


- 


1. A man had a tenement of 10/7. a 
year in A. in which he generally, and 
his wife and family conſtantly, re- 
ſided for ſeveral years, but he occa- 
fionally ſlept in B. where he had an- 
other tenement under 101. a year, 
whick he had lately taken for the 
more convenient carrying on of his 
buſineſs; upon the whole he ſlept 
wore than forty nights, and particu- 
larly the laſt night, when his intereſt 
in both tenements ceaſed: held that he 
was ſettled in B. R. v. The Inba- 
bitants of St. Mary, Lambeth, E. 39 
G. 3. | 240 

2. The renting by a needle- maker of 
two out of fix pointing places in an- 
other's mill, any two of which he 
was at liberty to uſe from time to 
time at 16/. a year rent, and engag- 
ing alſo to do all his landlord's work 
in preference to that of others, for 
which he was to be paid by the piece, 

is not the taking of a tenement with- 
in the Statute. R. v. The {nhabitants 

e Dodderhill, H. 40 G. 3. 

3. Where the pauper covenanted with 
the owner of a corn mill to deliver 
with his horſes and carriages at his 
own charge from 1790 to 1795 at 
the owner's corn mill a certain quan- 
tity of wheat per week, and to grind 
and make the ſame mto flour'at his 

own (the pauper's) charge, and to 
pay to the mill owner at the rate of 
8 5. per load during the period men- 
tioned : and the mill owner cove- 
nanted that the pauper ſhould have 
the uſe and liberty 'of running and 
grazing for his horſes on a certain 
meadow adjoining, and the uſe of 
the ſtable and cart houſe gratis: and 


the mill-owner alſo covenanted that 
he 


_— 
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he would at the end of the time 
agreed for again take all the utenſils 
of the corn · mill at a fair appraiſement, 
and the pauper ground corn at the 
mill under this agreement for three 
years reſiding in a cottage in the ſame 
pariſh - held this was not the taking 
of a tenement within the Statute, but 
a mere agreement to grind corn. R. 
v. The Inhabitants of Hammerſmith, 
H. 36 G. 3. Page 450 n. 


SETTLEMENT or ESTATE, 
See LIMITATION. 


8 EWE RS. 

If a ſea bank or wall, which the owners 
of particular lands are bound to re- 
pair, be deſtroyed by tempeſt, without 
any default in ſuch owners, the com- 
iſſioners of ſewers may order a new 
ne (even in a different form if ne- 
ceſſary) to be erected at the expence 
of the whole level. R. v. The Com- 
miſſioners of Sewers, in Somerſigſbire, 
T. 39 E. 3. 312 


SHE RI F F. 

1. If the ſheriff's gaoler diſcharge an 
inſolvent debtor by an order of the 
Quarter Seſſions in a caſe where it 
turns out they had no jurifdiction, 
the ſheriff is anſwerable in damages to 
the plaintiff at whoſe ſuit the inſol- 
vent was in cuſtody. Brown v. Comp. 
fon, H. 40 G. 3. 42 

. Though the ſheriff appoint ſpecial 
bailiffs to arreſt the defendants at 
the plaintiff's requeſt, the ſheriff is 


ſtill reſponſible for the defendant after |- 


the arreſt made. Taylor v. Richardſon, 
E. 40 C. 3. 505. 

: SLANDER, 
See EvIDENCE, No. 3. 


STATUTES ciTED, oR COMMENTED 
UPON. | 
Henry IV. 
. c. 10. Priſoners, 175 
HENRY VII. 


— 3. c. 3. Priſoners. 173 


FEzpwanxp VI. 
-— 5 & 6. c. 16. Office. 


"lh 


——— 
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EL Iz aZE TR. 
— 13. c. 8 Uſury. Page 391 
— 13. c. 20. Benefices. 412 
— 18. œ 3. Priſons. 173 
Jac, J. 

— 1. c. 15. Bankrupt. 149. 201 
— 7. c. 4. Priſons. 1 
— 21. c. 3. / 6. Patent. 98, &e. 


— 21. c. 19. Bankrupt. 83. 201. 507 


Ca 
— 17. c. 8. Death of defendant. 409 
| — 22 & 23. c. 25 Game. 506 
— 29. c. 7../. 6. Sunday. 86 


WILL. & Mary; and WiLt. 
— F. c. 11. /. 3. Colts. 409 
— 8 & 9. c. I1./. 3. Aſſigning breaches 


126. 255 
— 9 & 10. c. 15 Arbitration, 52 T 
— 10 & 11. c. 8. River Tone. 286 
— 11 & 12. c. 19. /. 3. Priſons. 173 
| ANN. 
— 4. c. 16. / 20. Bail-bond. 153 
— 4. c. 16, / 25. Colts, 303 
— 5. c. 14. / 2. Certiorari. 217 
— 5. c. 14. / 4. Game. 220 
— 6. c. 9. River Tone. 288 
— 9. c. 14. Uſury. 392 
—10. c. 2. Diſſenting preacher. 132 
Gro. J. 
— 3. c. 13. The Thames. 242 
— 6. c. 19. / 2. Priſons, 173 
— 6. c. 21. Warrants. 187 
— 7. c. 31. Bankrupt. 387 
Geo, II. 
= 5. e. 19. Order of removal. 180 
— F. c. 19. / 2. Certiorari. 218 
— 5. c. 20. The Thames, 240 
— F. c. 30. Bankrupt—Arreſt, 475 
— 7. c. 8. Stock- jobbing. 163. 610 
— 11. c. 19. Uſe and Occupation. 327 
— 13. c. 18. / 5. Certiorari. 219 
— 17. c. 5. Vagrant. 26. 19$ 
— 19. C. 32. Bankrupt. 201 
— 19. c. 37. [nſurance. 23. 160 
— 26, c. 27. Order of juſticess 182 
Geo. III. 
— 2. c. 25. Ranſom. 273 
— 3. c. 15. Elections. 246 


— 7. c. 37. Taxe. Exemption. 2 


PRINCIPAL MATTERS. 


4. If the principal were really poſſeſſed 
of the ſtock ſo bargained to be fold 

| ſuch contract is not illegal within the 
Stat. 7. Geo. 2. c. S. againlt ſtock job. 
bing, although the broker did not diſ- 
cloſe the name of his principal at the 
time of the bargain made; and the pur- 
chaſer may maintain an action for the 


difference againſt the principal P. 610 


SUBPCNA. 
A ſubpœna may be iſſued from the 
Crown Office, requiring a witneſs. to 
attend at the aſſizes in the county ta 
give evidence in ſupport of an intend- 
ed proſecution for felony : and B. R. 


will grant an attachment againft him 
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— 13. c. 78. // 19. Highways. P. 134 
— 14. c. 78. Party-wall ' 215 
— 15. c. 61. Patent. 96 
— 17. c. 26. Annuity. 183. 185. 412 
— 17, c. 38. Colts. Appcal. 583 
— 18. c. 52. Iofolvent debtors. 49 
— 21. c. 5. Prizes. 226 
— 22. c. 35. Ranſom. 273 
— 22. c. 64. Houſe of correction. 173 
— 23. c. 88. Vagrant. 26 
— 24. ſt. 2. c. 55. Houſe of correction. 
| 174 
— 26. c. 55. Houſe of correction. 175 
— 32. c. 58. Quo warranto information. 
| 0 
— 34. c. 69. Inſolvent debtors. = 
— 34. c. 74. J 7. Highways. 7 
— 35. c. 63. / 10. Stamps. 160 
— 35. c. 66. Ranſom. 3 
— 35. c. 80. /. 21. Dutch ſhips. 13 
— 35. c. 101. . 6. Removal 68 
— 36. c. 60. Metal buttons. 536. 542 
— 37. c. 45. Bank notes. 77. 284 
— 37. c. 109. Dutch prizes. 157 


c. 112. Infolvent debtors. 424 
e. 40. Taxes. | 468 | 


STOCK JOBBING. 
1. The Stat 7 Geo. 2. c. 8., againſt 
ſtock jobbing, does not extend to 
caſes where the party agreeing to 
transfer is poſſeſſed of the ſtock. 
Sanders v. Kentiſh, H. 39 G. 3. 

| | 162 

2. And therefore where the plaintiff, 
being poſſeſſed of 3000 J. 4 per cent. 
ſtock, empowered the defendant to 
ſell the ſame for his own benefit, and 
in conſideration thereof the defendanr 
agreed to transfer at the next opening 
3000 J. 4 per cent. into the plaintiff's 
name, it was holden that the plaintiff 
might recover from the 8 
who failed to perform his engage- 
ment, the value of that ſtock on the 
day h ary for the transfer. ib. 

. A broker who contracts with others 
for the ſale of ſtock at a future day 
by the authority of his principal, who 
afterwards refuſes to make good the 
| bargain, cannot by paying the dif- 
ference to ſuch third perſons maintain 
an action on an implied aſſumpſit 
R his principal for the amount. 


Child v. Moyley, T. 40 Geo. 3. 610 


for diſobedience thereto. R. v. Ring, 
E. 40 Geo. 3. 585 
SUGGESTION, 
See PLEADING, NO. 4, 5. 
SUNDAY, 


See ATTACHMENT, No. 1. 


* 


1 


TAXES—ExXEMPTION FROM, | 
The act of the 7 Geo. 3. c. 37. Exempt- 

ing the owners of certain lands em- 
banked from the river Thames from 
all taxes and afſs/ſments whatſoever, does 
not exempt the occupiers of houſes 
built on ſuch lands from the payment 
of the houſe and window duties im- 
poſed by ſtat. 38 G. 3. c. 40. Perchard 
v. Heywood, H. 40. G. 3. 468 


TENANT, 


See LANDLORD AND TENANT. 


TENANT in COMMON, 
See ACTION ON THE CASE, No. 1,2. 


TEN. DER, 

It is no anſwer to a plea of tender before 

the exhibiting of the plaintiff's bill, 
that the plaintiff had before ſuch tender 
retained an attorney and inſtructed _ 
him to ſue out a latitat againſt the 
defendant, and that the attorney had 
| | a accordingly 


* 


AN INDEX TO THE PRINCIPAL MATTERS. 
| 


accordingly applied for ſuch writ be- 
fore the tender, which writ was after- 
wards ſued out. Briggs v. Calverley, 
T. 40 G. 3. Page 629 


TH AME 8, 


See Tax Es. 


1. It is only neceſſary to have a regular 
pilot (under ſtat. 5 Geo. 2. c. 20.) 
when a veſſel is ſailing on the Thames 
in the courſe of her navigation. N. v. 
Neale, E. 39 G. z. 241 

. When the veſſel has finiſhed her voy- 
age, any other perſon may remove 


her from one part of the river to 
another. "4 ib. 
TITHES; 
See PLEADINGS, No. 1, 2. 
TOLL; 


See PooR-RATFE, No. 1, 2. 


TONE RIVER, 
See JURI8DICTION, No. 1, 2, 3. 


| TOOK Þ,- 
See A88UMPSIT, No. I. 


TRADING WITH ENEMIES, 


See INSURANCE, No. 14. 


TRESPASS, 
See AcTrIoN on THE Casr, No. 3, 4. 
EvibENck, No. 7. PLEaDiNnG, No. 
I, „ 4 3+ 19, 


TRUST-DEED. 

1. A deed of truſt conveyed the leaſe of 
a farm from all the grantor's effects 
and all debts due to him to truſtees, 
in conſideration of a certain ſum to be 
paid to him by one of the truſtees, in 
truſt to diſpoſe of all the property, 
and out of the produce to reimburſe 
the truſtee the ſum advanced by him 
to the grantor, and all other the truſ- 
tee's demands upon him, and then to 
pay all ſuch debts as were juſtly due 
from the grantor, as the truſtees in 
their diſcretion ſhould think proper, 
the ſurplus to be ho!den for the be- 
nefit of the grantor's wife (whoſe 
property the bulk of it originally was) 
as a ſeparate maintenance for her, in 


% 
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conſequence of a ſeparation between 
them on account of her hnſband's ill 


uſage. Held that ſuch deed wag 
not fraudulent or void as againſt 
creditors, it appearing to have been 
made honi fide at the time, and that 
all the creditors of the grantor known 
at the time had upon application to 
the truſtees received payment of their 
debts. Nunn v. Wil/more, E. 40 G. 3. 

; Page 521 

. Held alſo that the wife was not liable 
as exccutrix' de ſon tort after the 
death of her huſband inteſtate on ac- 
count of her poſſeſſion of this pro- 
perty under the deed of truſt. ib, 


U. 
UNIVERSITY, 


See Evipence, No. 5. 


USE AND OCCUPATION.] 

If A. agree to let lands to B., who per- 
mits C. to occupy them, A. may re- 
cover the rent in an action againſt . 
for uſe and occupation. Bull v. Sibbe, 


1. 39 C. 3. 327 
USURY. | 


. If A. for an uſurious conſideration 
give his promiſory note to B., who 
transfers it to C. for a valuable con- 
ſideration without notice of the uſury, 
and afterwards A. gives a bond to C. 
for the amount, the bond 1s good. 
Cuthbert v. Haley, M. 40 G. 3. 390 


2. But if A. had given B. his bond in 


conſideration of ſuch note, the bond 
would have been void. ib. 


VA GRAN T, 


See WARRANT. 


VOID AND VOIDABLE, 
See REMOVAL, Order of, No, 2. 
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W. 


. WAGER, 
See AssUMPsIT, No. 8. , 


WARRANT. 

1. A commitment in execution of a 
rogue and vagabond under Stat. 23 
Geo. 3. c. 88. ſhould ſtate that the 
getendant was apprehended with the 
implements of houſebreaking upon 
him at the time of ſuch apprehenſion Qc. 

EK. v. Brown, M. 39 G. 3. Page 26 

2. A warrant to arreit the party, to 
the end that he may become bound 
c. to appear at the next Scſſions &c.“ 
means the next ſeſſions after the arreſt 
and not after the date of the warrant. 
Mayhew v. Parker, H. 39 G. 3. 110 

3. Therefore the officer, who executes 
ſuch a warrant, may juttify an arreſt 
after the ſeſſions next enſuing the 
date of the warrant, ib. 

4. An officer, to whom a warrant is in- 
tended to be directed, cannot arreſt 
the party before he has the warrant. 
Hall v. Roche, E. 39 G. 3. 87 


J. If he do, the Court will diſcharge 


the defendant out of cuſtody. th, 


6. Whether the officer be not bound to 
produce the warrant to the party ar- 


188 


reſled, if it be demanded ? Qu, 


THE END OF THE EJGHTH VOLUME. 
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WARRANT OF ATTORNEY, 
See AWARD, No. 5, 6, 7. PRAcricr, 
No. 18. 


WASTE, 
See ACTION on THE CAs E, No. 1, 2. 


WAV, RiGur or, 
See Hicnway. . 


1. If A. convey land to B. to which 
there is no acceſs but over A.'s land, 
a right of way paſſes of neceſſity as 
incidental to the grant. Houwton v. 
Frearſon, M. 39 Geo. 3. Page 50 


2. So it A. convey as a truſtee. 16. 56 
3- If the owner of two cloſes, having 


no way to one of them but over the 
other, part with the latter without 
_ reſerving the right of way, it will be 
reſerved for him by operation of law, 

| | ib. 


„ 


See Devise. EviDence, No. 1, 2. 


WITNESS, 
See ATTACHMENT, No. 2. 
POENA, 


or Syz+ 
* 


"a * Panted by A. Strahan, Law Printer to His Majefiyg | 8 1 
Printers Street, London. | | 


